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Abstract
The integration of Islamic law into the Habsburg administrative structures of 
Bosnia and Herzegovina following the 1878 occupation by Austria-Hungary 
marked a significant shift in the existing Islamic legal system. The Habsburg 
bureaucracy made notable reforms to the Islamic judiciary and reduced the 
application of Islamic law to the private sphere of family and marriage, which 
entailed the establishment of a two-tier court system, including a state-con-
trolled Supreme Sharīʿa Court in Sarajevo. This paper examines the impacts 
of these legal reforms, focusing on the agency of local qāḍīs and plaintiffs 
in the process. Its analysis suggests that the integration of the sharīʿa courts 
into the Habsburg administration launched a process of translation of legal 
norms, knowledge, values, and practices, resulting in a unique blend of Ot-
toman Islamic legal practices and Habsburg legal structures and values. The 
paper argues that despite increased government control, local actors, includ-
ing qāḍīs and plaintiffs, still managed to retain some autonomy and thereby 
significantly shape the legal system.

Keywords:	Bosnia	and	Herzegovina,	Austria-Hungary,	Southeastern	Europe,	
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52

Journal of Islamic Law | Special Issue 2023

introduCtion

The	Congress	of	Berlin	 in	1878	marked	a	 significant	break	
for Muslim communities in the hitherto Ottoman territo-

ries	 of	 Southeastern	Europe.	The	Treaty	 of	Berlin	 redrew	 the	
region’s borders and placed Muslims under (predominantly) 
Christian	 rule	 in	 the	newly	 established	 successor	 states	 to	 the	
Ottoman	 Empire,	 while	 guaranteeing	 them	 civil	 and	 political	
rights	 as	well	 as	 the	 free	 practice	 of	 their	 faith.1 It also gave 
Austria-Hungary the mandate to occupy the province of Bos-
nia	and	Herzegovina,	which	remained	a	de	jure	part	of	the	Ot-
toman Empire (until its formal annexation by Austria-Hungary 
in 1908). As stated in the Habsburg emperor’s proclamation to 
Bosnia’s	 inhabitants	 of	 July	 1878,	 and	 specifically	 defined	 in	
the	Habsburg-Ottoman	Novi	Pazar	Convention	of	April	1879,	
the	occupation	mandate	guaranteed	 freedom	of	worship	 to	 all	
inhabitants,	including	Muslims.2 

To	 fulfill	 this	 obligation,	 the	 newly	 installed	 Aus-
tro-Hungarian	 authorities	 had	 to	 integrate	 Islamic	 institutions,	
including	its	legal	system,	into	their	own	(secular)	administra-
tive	 structures.	Following	 the	occupation,	 sharīʿa	 courts	were	
allowed	to	continue	ruling	on	legal	matters	according	to	Islamic	
law,	however,	the	Habsburg	authorities	soon	introduced	signif-
icant reforms. According to a report from the Austro-Hungari-
an	finance	minister	Benjamin	Kállay	to	the	Cisleithanian	prime	
minister	Eduard	Taaffe	in	1883,	the	authorities	aimed	to	control	
the sharīʿa courts and local qāḍīs,	while	also	guaranteeing	the	
free	practice	of	Islam.	Kállay	thought	that	the	Habsburg	admin-
istration should lead to the “assimilation of a large part of the 

1	 A	general	overview	on	civic	and	religious	rights	of	Muslims	in	post-Ot-
toman Southeastern Europe is provided by eMily greble, MusliMs and the Making 
of moDeRn euRope (2021).

2 Proclamation an die Bewohner von Bosnien und der Hercegovina: 
Wiener Zeitung vom 28. Juli 1878, Nr. 172,	 In	Sammlung DeR füR boSnien unD 
die hercegovina erlassenen gesetze, verordnungen und norMalweisungen: i. 
banD	3	 (1880);	Convention zwischen Oesterreich-Ungarn und der Türkei vom 21. 
April 1879,”	in	Sammlung DeR füR boSnien unD Die heRcegovina eRlaSSenen ge-
setze, verordnungen und norMalweisungen: i. band	5,	Art.	2	(1880),;	muSTafa 
iMaMović, Pravni PoložaJ i unutrašnJo-Politički razvitak bih od 1878. do 1914., 
9–20 (2007).
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Mohammedan-confessional	 legislation	with	 that	 of	 the	 state,”	
and	believed	that	these	reforms	would	be	well	received	by	the	
Muslim population due to the allegedly “increasingly evident 
undeniable	merit	of	our	laws.”3 

Kállay’s	concept	of	a	“civilizing	mission”	aimed	at	mod-
ernizing	and	assimilating	the	Islamic	judiciary	aligned	with	the	
overall	Habsburg	 “quasi-colonial”	 effort	 in	Bosnia,	 character-
ized	by	asymmetrical	power	dynamics	 in	governmental	 struc-
tures.4	However,	 several	 studies	have	highlighted	 that	 this	did	
not	lead	to	the	demise	of	Islamic	law	but,	rather,	led	to	marked	
transformations	within	 it.	As	Fikret	Karčić’s	 seminal	 research	
has	shown,	much	Ottoman-Islamic	law	“survived”	in	post-Otto-
man	Bosnia,	while	the	Habsburg	reforms	were	similar	to	those	
introduced	elsewhere	in	European	colonies,	such	as	in	Algeria	
and India.5	Mehmed	Bećić	has	argued	that	the	Austro-Hungarian	
reforms	 were	 based	 on	 colonial	 models	 of	 administering	 the	

3	 Report	by	Benjamin	Kállay,	to	Austrian	Minister-President	Eduard	Ta-
affe	(June	5,	1883)	(Austrian	State	Archives	(AT-OeStA),	Allgemeines	Verwaltung-
sarchiv	(AVA),	Justiz	JM	Allgemein	Sig	1	A1238,	Fasc.	 I	N	I	Vz.1a,	20:	ad	9343-
1883/J. M.).

4 Scholars use a variety of terms to describe the asymmetrical rela-
tionship	between	Bosnia	and	the	Habsburg	monarchy’s	core.	Since	describing	Bos-
nia	as	a	“colony”	can	be	controversial,	a	variety	of	specific	terms,	such	as	“prox-
imate	 colony”	 (Donia),	 “semi-ˮ	 or	 “quasi-colony”	 (Detrez),	 or	 “colonial	 govern-
mentality”	(Aleksov)	have	been	proposed.	This	paper	uses	“quasi-colonial”	to	em-
phasize that Habsburg rule had many characteristics of colonial rule. See Bojan 
Aleksov,	Habsburg’s “Colonial Experiment” in Bosnia and Hercegovina Revisited,	
in schnittstellen: gesellschaFt, nation, konFlikt und erinnerung in südosteu-
Ropa	201–16	(Ulf	Brunnbauer,	Andreas	Helmedach,	and	Stefan	Troebst,	eds.,	2007);	
Raymond	Detrez,	Colonialism in the Balkans: Historic Realities and Contempo-
rary Perceptions,”	available	at	http://www.kakanien-revisited.at/beitr/theorie/RDe-
trez1.pdf;	Robert	J.	Donia,	The Proximate Colony: Bosnia-Herzegovina Under Aus-
tro-Hungarian Rule,	 available	 at	http://www.kakanien-revisited.at/beitr/fallstudie/
RDonia1.pdf.	Clemens	Ruthner	provides	an	overview	of	the	historiographical	as-
sessment	 of	Austro-Hungarian	 rule	 in	Bosnia	 as	 colonial	 rule:	Clemens	Ruthner,	
Bosnien-Herzegowina als k. u. k. Kolonie: Eine Einführung,	in	boSnien-heRzegow-
ina und Österreich-ungarn: 1878–1918, 15–44 (Clemens Ruthner and Tamara 
Scheer,	eds.,	2018).

5 See Fikret karčić, šeriJatski sudovi u JugoslaviJi 1918–1941 
(2005),	esp.	at	21–26;	Fikret	Karčić,	Survival of the Ottoman-Islamic Laws in Post-Ot-
toman Times in Bosnia and Herzegovina,	in	konFlikt und koexistenz: die recht-
sordnungen südosteuroPas iM 19. und 20. Jahrhundert 43–69	 (Thomas	Simon,	
ed.,	2017).

http://www.kakanien-revisited.at/beitr/fallstudie/RDonia1.pdf
http://www.kakanien-revisited.at/beitr/fallstudie/RDonia1.pdf
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Islamic judiciary.6 By building upon these discussions of con-
tinuity	 and	 change	 in	 the	 Islamic	 legal	 system	 following	 the	
Habsburg	occupation	of	Bosnia	in	1878,	this	paper	aims	to	in-
vestigate	 how	 the	Ottoman	 Islamic	 legal	 system	was	 adapted	
towards	the	new	Austro-Hungarian	political	and	administrative	
framework	by	focusing	on	legal	practice	at	sharīʿa courts and 
the local Muslims’ agency therein.

To	 date,	 most	 studies	 on	 the	 Islamic	 legal	 system	 in	
Habsburg Bosnia have emphasized its structure and legal 
norms,7	although	recent	years	have	witnessed	an	increased	in-
terest in legal practice at sharīʿa	 courts.	Hana	Younis,	 for	 in-
stance,	has	assessed	the	everyday	life	of	Bosnian	qāḍīs	who,	she	
argues,	had	to	contend	with	the	loss	of	their	prestigious	status,	
as	 well	 as	 limitations	 to	 their	 jurisdictional	 functions.8 Other 
historians have also increasingly used sharīʿa court records to 
analyze the regulation of marriage and family issues.9 Beyond 
the	study	of	Islamic	law,	the	situation	of	Muslims	in	Habsburg	
Bosnia	is	relatively	well-studied	and	the	most	recent	works	have	

6	 Mehmed	Bećić,	Novi pogled na transformaciju šerijatskih sudova u 
Bosni i Hercegovini: Da li je 1883. godine nametnut kolonijalni model primjene šeri-
jatskog prava?,	LX	godišnJak Pravnog Fakulteta u saraJevu 59 (2017).

7	 In	 addition	 to	Karčić	 and	Bećić,	Enes	Durmišević	 also	made	 a	 key	
contribution	to	the	historiography	of	Islamic	law	under	Habsburg	rule,	see,	e.g.,	eneS 
durMišević, šeriJatsko Pravo i nauka šeriJatskog Prava u bosni i hercegovini u 
PrvoJ Polovini xx stolJeća	 (2008);	Enes	Durmišević,	Šerijatski sudovi u Bosni u 
drugoj polivini XIX stoljeća,	12	anali Pravnog Fakulteta univerziteta u zenici 75 
(2013).

8 See hana younis, biti kadiJa u kršćanskoM carstvu: rad i osoblJe 
šeriJatskih sudova u bosni i hercegovini 1878.–1914. (2021). Younis also exam-
ined the legal practice at sharīʿa	 courts	on	several	 selected	 topics,	 such	as	divorc-
es,	“prodigality”,	and	children	born	out	of	wedlock.	See	Hana	Younis,	Razvjenčanja 
kroz dokumente Vrhovnog šerijatskog suda Sarajevo u prvim decenijama nakon Aus-
tro-Ugarske okupacije,	in	pRoceeDingS of The fifTh inTeRnaTional congReSS on iS-
laMic civilization in the balkans 419–36	(Eren	Halit,	ed.,	2015);	Hana	Younis,	Ra-
sipništvo u praksi šerijatskih sudova u Bosni i Hercegovini od 1878. do 1914. godine,	
44 pRilozi	81	(2015);	Hana	Younis	“Nezakonita” djeca pred zakonom: Dokazivanje 
očinstva u Bosni i Hercegovini na razmeđu 19. i 20. stoljeća,	47	pRilozi 45 (2018).

9	 See,	e.g.,	Ninja	Bumann,	Marriage Across Boundaries: Mixed Mar-
riages at the Supreme Sharia Court in Habsburg Bosnia and Herzegovina,	19	hiS-
toriJska traganJa 151	(2020);	Ninja	Bumann,	Contesting Juridical Authority: Sha-
ria, Marriage, and Morality in Habsburg Bosnia and Herzegovina,	53	auSTRian hiS-
tory yearbook 150	(2022);	adnan Jahić, MusliMansko žensko PitanJe u bosni i 
heRcegovini (1908–1850)	(2017);	Amila	Kasumović,	Konkubinat u Bosni i Herce-
govini na prijelomu 19. i 20. stoljeća,	47	pRilozi 69 (2018).
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specifically	focused	on	the	Ottoman	cultural	legacy	and	the	on-
going	trans-Ottoman	networks	and	entanglements	among	Bos-
nian Muslim intellectuals.10

This	 growing	 historiographical	 interest	 in	 Islam	 and	
Muslims in post-Ottoman Bosnia corresponds to a broader trend 
to investigate the lives and the legal status of Muslims in South-
eastern	Europe	following	the	cessation	of	Ottoman	rule.	Several	
recent	studies	have	explored	how	Muslim	communities	became	
minorities	 in	 the	 newly	 established	 nation-states	 of	 Bulgaria,	
Greece,	and	Serbia,	arguing	that	this	resulted	in	the	incorpora-
tion	and	transformation	of	the	Ottoman	legal	heritage	as	well	as	
the restructuring of Islamic institutions.11 The present paper con-
tributes	to	this	growing	scholarship	by	focusing	on	the	transfor-
mation of the Islamic legal system in Habsburg Bosnia in court 
practice.	In	so	doing,	it	also	draws	upon	a	growing	body	of	lit-
erature relating to the incorporation of Islamic legal systems in 
colonial	administrations	of	the	late	nineteenth	century,	such	as	in	
Russian Central Asia or African and Southeast Asian territories 
under French and British rule.12 

Such legal transformations have been studied from dif-
ferent	theoretical	perspectives,	while	recently,	the	legal	historian	

10	 See	 Leyla	Amzi-Erdoğdular,	 Alternative Muslim Modernities: Bos-
nian Intellectuals in the Ottoman and Habsburg Empires,	59	compaRaTive STuDieS 
in SocieTy anD hiSToRy	912	(2017);	Harun	Buljina,	Empire,	Nation,	and	the	Islamic	
World:	Bosnian	Muslim	Reformists	Between	 the	Habsburg	 and	Ottoman	Empires,	
1901–1914	(2019)	(Ph.D.	dissertation,	Columbia	University);	Dennis	Dierks,	Script-
ing, Translating, and Narrating Reform: Making Muslim Reformism in the European 
Peripheries of the Muslim World at the Turn of the 19th Century,	in	knowledge on 
the Move in a transottoMan PersPective: dynaMics oF intellectual exchange 
fRom The fifTeenTh To The eaRly TwenTieTh cenTuRy 157	(Evelyn	Dierauff	et	al.,	
eds.,	2021).

11 See gReble,	supra note 1; steFanos katsikas, islaM and nation-
alisM in Modern greece 1821–1940	 (2021);	Milena b. Methodieva, between 
eMPire and nation: MusliM reForM in the balkans	(2021);	anna M. Mirkova, 
MusliM land, christian labor: transForMing ottoMan iMPerial subJects into 
bulgarian national citizens, c. 1878–1939	(2017);	Jelena	Radovanović,	Contest-
ed	Legacy:	Property	in	Transition	to	Nation-State	in	Post-Ottoman	Niš	(2020)	(Ph.D.	
dissertation,	Princeton	University).

12	 An	overview	of	 legal	pluralism	and	 the	role	of	 Islamic	 law	in	Mus-
lim	majority-colonies	is	offered	by	Paolo	Sartori	and	Ido	Shahar,	Legal Pluralism in 
Muslim-Majority Colonies: Mapping the Terrain,	55	JouRnal of The economic anD 
Social hiSToRy of The oRienT 637 (2012).
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Lena	 Foljanty	 has	 suggested	 viewing	 legal	 transfers	 as	 trans-
lations	of	knowledge,	practices,	and	values.	Through	this	pro-
cess,	legal	transfers	create	hybrid	legal	models	and	norms	that	
are characterized by an amalgamation of different practices and 
understandings.13	Similarly,	Lauren	Benton’s	studies	on	the	role	
of	law	in	colonial	cultures	outline	that	the	incorporation	of	in-
digenous	and	Islamic	law	into	colonial	pluralistic	legal	orders	is	
characterized by negotiations about jurisdictional and cultural 
boundaries.	She	highlights	how	cultural	and	legal	intermediar-
ies	have	played	 a	 significant	 role	 in	 translating	 and	brokering	
between	imperial	administrators	and	local	societies.	At	the	same	
time,	she	points	out	that	colonial	pluralistic	legal	systems	often	
inhibited	 tensions	 and	 contests	 about	 legal	 authority	 and	 how	
these	facilitated	phenomena	such	as	“legal	jockeying”	between	
different legal and jurisdictional orders.14 Starting from these the-
oretical	considerations,	this	article	assumes	that	the	translation	
of	Ottoman	Islamic	law	into	the	Habsburg	framework	should	be	
analyzed beyond merely describing changes to legal structures 
and	norms.	Rather,	the	agency	of	local	actors,	including	imperial	
administrators	and	judges,	qāḍīs,	and	plaintiffs,	in	conflicts	and	
negotiations,	as	well	as	the	emergence	of	new	norms	and	legal	
practices resulting from the amalgamation of different legal cul-
tures are this study’s focus.

This	 study’s	 findings	 rely	 on	 the	 analysis	 of	 archival	
documents	 from	 the	Supreme	Sharʿīa	Court	 (Bosnian:	Vrhov-
ni	Šerijatski	Sud)	 in	Bosnia	and	Herzegovina,	 installed	by	the	
Habsburg authorities in July 1879 as an appeal body for local 
sharīʿa courts. The court records stored in the State Archives of 
Bosnia and Herzegovina (Bosnian: Arhiv Bosne i Hercegovine) 
in	Sarajevo	provide	information	on	first-instance	district	sharīʿa 
court	 proceedings	 as	well	 as	 on	 appeal	 procedures	 before	 the	
Supreme	Sharīʿa	Court.	Due	to	the	Habsburg	legal	interventions	
and	 archival	 practices,	 the	 available	 court	 records	 do	 not	 en-
tail sicils,	or	qāḍī	court	registers,	that	are	traditionally	used	for	

13	 Lena	Foljanty,	Rechtstransfer als kulturelle Übersetzung: Zur Trag-
weite einer Metapher,	98	kritische viertelJahresschriFt Für gesetzgebung und 
RechTSwiSSenSchafT 89 (2015).

14 lauren a. benton, law and colonial cultures: legal regiMes in 
world history, 1400–1900 (2002),	esp.	at	1–30.
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studying legal practice in the Ottoman context.15	Rather,	they	in-
clude	correspondence	between	the	local	court	and	the	Supreme	
Sharīʿa	 Court,	 the	 plaintiff’s	 appeal,	 and	 the	 decisions	 of	 the	
Supreme	Sharīʿa	Court.	Since	the	type	and	number	of	archived	
documents	vary	from	case	to	case,	some	also	include	additional	
material,	such	as	minutes	of	court	hearings,	the	verdicts	of	local	
trials	of	the	first	instance,	and	other	types	of	correspondence	and	
text material from different administrative institutions. The court 
material	is	to	a	large	extent	written	in	Bosnian	(Latin	script)	and	
to	a	lesser	extent	in	Ottoman	Turkish	(OT)	and	German.16

A close reading of selected cases from the Supreme 
Sharīʿa	Court	offers	insights	into	the	transformation	of	Islamic	
legal practice and the ensuing negotiations on jurisdictional and 
cultural	boundaries	as	well	as	legal	authority	between	different	
local actors. Besides describing the Habsburg structural reforms 
of	the	Islamic	legal	system,	as	outlined	in	the	subsequent	section,	
the	analysis	focuses	on	four	key	issues:	the	role	of	the	Ottoman	
Turkish	 language	and	script	 for	 the	continuity	of	 Islamic	 legal	
practices;	 the	 rise	 in	 proceduralization	 and	 legal	 formalism	 in	
sharīʿa	court	proceedings;	the	formulation	of	Islamic	legal	opin-
ions	and	the	development	of	legal	doxa;	and	finally,	the	responses	
of local plaintiffs to the Habsburg legal reforms by utilizing the 
new	legal	structures	to	make	claims.	Thereby,	this	paper	argues	
that the Habsburg transformation of the Islamic legal judiciary 
led	to	a	hybrid	legal	model,	in	which	some	parts	of	the	Ottoman	
legal	heritage	were	intentionally	preserved,	while	others	were	re-
placed	with	Austro-Hungarian	concepts	or	colonial	legal	models.	
This	legal	amalgamation	was,	however,	not	only	shaped	by	top-
down	efforts	of	the	Habsburg	authorities	to	muzzle	and	control	
local qāḍīs,	but	equally,	by	local	agents	who	managed	to	retain	
some	autonomy	within	the	Islamic	legal	system.	

15	 Coşgel	 and	Ergene	give	a	concise	overview	of	 the	use	of	sicils and 
methodological	 discussions	 for	 studying	 Ottoman	 legal	 practice,	 while,	 however,	
overly	favoring	and	advertising	a	quantitative	approach:	Metin coşgel and ergene 
boğaç, the econoMics oF ottoMan Justice: settleMent and trial in the sharia 
couRTS 13–26 (2016).

16	 Arhiv	Bosne	 i	Hercegovine	 (ABiH),	Vrhovni	 Šerijatski	 Sud	 (VŠS),	
1879–1918.
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Sharīʿa CourtS undEr habSburg rulE

From	the	fifteenth	century,	when	Bosnia	came	under	Ottoman	
rule,	Islamic	culture	and	institutions	played	a	vital	part	in	local	
society. The population consisted of four different confession-
al	groups:	Muslims	(38	percent	according	to	an	official	census	
from	1879),	(Serbian)	Orthodox	Christians	(43	percent),	Catho-
lics	(18	percent),	and	a	small	Jewish	community.17 Non-Muslim 
groups	were	afforded	considerable	autonomy	 in	administering	
family	and	matrimonial	affairs,	with	the	resulting	pluralistic	le-
gal order referred to as the millet system. The term millet,	ulti-
mately derived from Arabic milla,	 roughly	 corresponded	 to	 a	
confessional	community.	However,	 this	should	not	be	equated	
with	a	clearly	defined	systematic	order:	Jurisdiction	was	fluid,	
and non-Muslims also used sharīʿa courts to regulate various 
issues,	 including	 family	and	matrimonial	questions,	 according	
to	Islamic	law.18

Before	the	Danube	Monarchy	took	over	Bosnia	in	1878,	
the	mid-nineteenth-century	Tanzimat	 (OT,	Reorganization)	 re-
forms that aimed to modernize the empire and its administration 
by incorporating elements from European legal and adminis-
trative	models	had	already	significantly	 reshaped	 the	Ottoman	
legal	system.	This	had	traditionally	been	based	on	Islamic	law	
as	well	 as	 the	qānūn,	 or	 the	 sultan-issued	 state	 administrative	
regulations. The Tanzimat reforms	 introduced	new	 legal	codi-
fications,	some	of	which	were	based	on	a	selective	reception	of	
European	law,	as	well	as	courts.	Thus,	new	penal	(1840,	1858)	
and	commercial	codes	(1850)	were	drafted	that	emulated	French	
models.	In	the	same	vein,	secular	Nizamiye	(OT,	Regular)	courts	
were	established	in	1865/66	in	Bosnia,	which	regulated	all	civ-
il legal affairs except for those issues that fell under the pur-
view	of	separate	commercial,	consular,	sharīʿa,	or	ecclesiastical	
courts.	As	of	1868,	the	Divan-i	Ahkâm-i	Adliyye (OT,	Council	

17 robin okey, taMing balkan nationalisM: the habsburg “civilis-
ing Mission” in bosnia, 1878–1914, 8 (2007).

18 A summary of the millet system and current historiographical de-
bates	 is	 provided	by	Karen	Barkey	 and	George	Gavrilis,	The Ottoman Millet Sys-
tem: Non-Territorial Autonomy and Its Contemporary Legacy,	15	eThnopoliTicS 24 
(2016). 
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of	Judicial	Ordinances)	was	established	as	the	highest	court	in	
the	multi-level	Nizamiye	court	 system,	putting	appeal	mecha-
nisms under the control of a secular institution. Another signif-
icant	 step	was	 the	drafting	of	an	Ottoman	civil	code,	 the	Me-
celle-i	Ahkâm-i	Adliyye	(OT,	Digest	of	Legal	Rules;	hereafter	
Mecelle)	between	1870	and	1877,	the	form	of	which	was	akin	
to	that	of	“European”	codified	law,	while	its	content	was	based	
on	Islamic	law.	Thus,	on	the	eve	of	the	Habsburg	occupation	of	
Bosnia,	European	 legal	concepts	had	been	 introduced	 into	 the	
Ottoman	legal	system,	and	the	competences	of	the	sharīʿa courts 
were	already	being	drastically	curtailed	to	(at	least	in	theory)	the	
administration	of	family,	marriage,	and	inheritance	affairs.19

The	1870s	not	only	saw	major	legal	and	administrative	
reforms and changes in the Ottoman Empire but also the so-
called	Great	Eastern	Crisis,	which	led	to	several	uprisings	and	
wars,	that	challenged	the	empire’s	rule	in	Southeastern	Europe.	
Following	the	Russo-Ottoman	War	of	1877–78,	European	pow-
ers	intervened	to	redraw	the	region’s	borders.	The	initial	peace	
treaty,	signed	at	San	Stefano	in	March	1878,	was	soon	revised	at	
the	Congress	of	Berlin	in	June	and	July	of	that	year,	and	resulted	
in	 the	establishment	of	new	nation-states	 (Romania,	Bulgaria,	
Serbia,	and	Montenegro)	which	enjoyed	varying	degrees	of	in-
dependence	from	the	Ottoman	Empire.	Austria-Hungary,	which	
had	remained	neutral	during	the	war,	was	granted	the	mandate	to	
occupy and administer the Ottoman province of Bosnia and Her-
zegovina,	which	remained	legally	part	of	 the	Ottoman	Empire	
until its annexation by the Habsburg Monarchy in 1908. 

Due	 to	 this	convoluted	 legal	status,	 the	Habsburg	em-
peror,	Franz	Joseph,	guaranteed	the	preservation	of	the	existing	
legal	system	and	laws,	at	least	initially.20 The Austro-Hungarian 
authorities soon implemented changes in the local court system 
to reduce the authority and jurisdiction of local qāḍīs. Sever-
al	months	after	occupying	Bosnia,	 they	 replaced	 local	 judges	

19 niyazi berkes, the develoPMent oF secularisM in turkey 160–72 
(1964);	saMi zubaida, law and Power in the islaMic world 129–33 (2003).

20 Proclamation an die Bewohner von Bosnien und der Hercegovi-
na: Wiener Zeitung vom 28. Juli 1878, Nr. 172,	in	Sammlung DeR füR boSnien unD 
die hercegovina erlassenen gesetze, verordnungen und norMalweisungen: i. 
banD 3–4 (1880).
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at	the	“regular”	(Nizamiye)	civil	courts	with	imperial	officials,	
significantly	limiting	the	qāḍīs’	role,	as	they	had	previously	of-
ten served at both sharīʿa and civil courts.21	 This	move	was	
motivated	by	the	Habsburgs’	general	mistrust	of	local	officials,	
who	had	hitherto	served	under	the	Ottoman	government.	While	
a	few	of	 them	left	Bosnia	at	 the	beginning	of	 the	occupation,	
those	 who	 remained	 were	 viewed	 with	 suspicion.	A	 govern-
ment	decree	in	January	1879	even	stated	that	the	Ottoman	offi-
cials	who	remained	in	the	country	were	either	“unsuitable”	or	
“insufficiently	trustworthy.”22

In	this	spirit,	the	Habsburg	government	sought	to	restrict	
the jurisdiction of qāḍīs	while	fulfilling	its	international	obliga-
tions	 and	 guarantees.	 In	 accordance	with	 its	 occupation	man-
date,	as	specified	in	the	Novi	Pazar	Convention	of	April	1879,	
the	Austro-Hungarian	authorities	were	bound	to	uphold	freedom	
of	 religion	 for	 all	 inhabitants	 of	Bosnia,	 including	Muslims.23 
Thus,	 it	was	 imperative	 that	 they	preserve	 Islamic	 institutions	
as	well	as	sharīʿa	courts,	yet	limit	their	scope	to	marriage	and	
family affairs. This jurisdictional limitation resembled the legal 
autonomy in the area of marriage and family that had been af-
forded to the non-Muslim communities under Ottoman rule. It 
was	 formalized	 through	 an	 1883	 decree	 on	 the	 “Organization	
and	Scope	of	Sharīʿa	Courts,”	which	defined	 the	 responsibili-
ties	and	jurisdiction	of	these	courts	exclusively	to	cover	family,	
marriage,	and	 inheritance	matters	among	Muslims.24 Although 
the Tanzimat reforms had already encroached upon the jurisdic-
tion of sharīʿa	courts,	both	Muslims	and	non-Muslims	turned	to	
sharīʿa courts in Bosnia to settle family and other civil disputes 
until	the	early	years	of	the	Habsburg	occupation.	However,	the	

21	 Bećić,	supra note 6 at 66.
22 Erlass des gemeinsamen Ministeriums vom 1. Jänner 1879, Nr. 693 

B. H., betreffend die Organisation der Justizverwaltung,	in	Sammlung DeR füR boS-
nien und die hercegovina erlassenen gesetze, verordnungen und norMalwei-
Sungen: ii. banD 6 (1881).

23 Convention zwischen Oesterreich-Ungarn und der Türkei vom 21. Ap-
ril 1879,	in	saMMlung der Für bosnien und die hercegovina erlassenen gesetze, 
veRoRDnungen unD noRmalweiSungen: i. banD 5,	Art.	2	(1880).

24 Verordnung über die Organisation und den Wirkungskreis der Scheri-
atsgerichte: No. 7220/III,	in	Sammlung DeR geSeTze unD veRoRDnungen füR boS-
nien unD Die heRcegovina 538–43 (1883).
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1883 reform introduced by the Austro-Hungarian government 
established	 strict	 jurisdictional	 boundaries,	 effectively	 under-
mining	 the	 previous	 practice	 of	 jockeying	 or	 “shopping”	 be-
tween	different	courts.	This	change	transformed	sharīʿa courts 
into	institutions	with	“special	jurisdiction”	(German:	Sonderger-
ichtsbarkeit) for Muslims in family and marriage issues. 25

Such a “special jurisdiction” granted to religious insti-
tutions	 for	marriage	 and	 family	matters	was	 also	 extended	 to	
the	 territory’s	 other	 confessional	 groups.	 Hence,	 these	 issues	
were	exempt	from	the	jurisdiction	of	 the	civil	courts	and	civil	
marriage	did	not	exist	 in	Habsburg	Bosnia.	Thus,	while	Mus-
lims had to consult sharīʿa	courts	for	such	matters,	the	Serbian	
Orthodox,	Catholic,	and	Jewish	communities	needed	to	turn	to	
their respective religious institutions for settling marriage and 
family affairs.26 

In	some	ways,	this	was	similar	to	the	autonomy	that	had	
been	granted	 to	non-Muslims	under	Ottoman	 rule,	usually	 re-
ferred to as the millet system.	 In	 this	 sense,	 the	Habsburg	au-
thorities transformed the Muslim community into a millet,	ex-
ercising autonomy in the realms of marriage and family. Other 
post-Ottoman states in Southeastern Europe such as Bulgaria or 
Greece also used the Ottoman model as a template for grant-
ing autonomy to their Muslim population.27	At	 the	same	time,	
applying different religious norms for regulating marriage and 
divorce	was	not	alien	to	the	Habsburg	Empire.	Since	the	Aus-
tro-Hungarian	Compromise	of	1867,	Austria-Hungary	was	ef-
fectively divided into three legal regimes as far as marriage and 
family	matters	were	concerned:	The	Austrian	Civil	Code	of	1811	
provided	a	legal	framework	for	Cisleithania	(Austria)	based	on	
Catholic-Canonic	 legal	 norms;	Hungary	 and	Transylvania	 fell	

25	 Mehmed	 Bećić,	 Das Privatrecht in Bosnien-Herzegowina (1878–
1918),	in	konFlikt und koexistenz: die rechtsordnungen südosteuroPas iM 19. 
unD 20. JahRhunDeRT	 117–18	 (Thomas	Simon,	 ed.,	 2017);	eduard eichler, das 
JuSTizweSen boSnienS unD DeR heRzegovina	196,	242–50	(1889).

26	 Bećić,	supra note 25 at 122–25.
27 See Nobuyoshi Fujinami,	Defining Religion in a State That Wasn’t: 

Autonomous Crete and the Question of Post-Ottoman Millet System,	63	JouRnal of 
chuRch anD STaTe	256	(2020);	gReble,	supra	note	1	at	53–80;	Stefanos	Katsikas,	
Millets in Nation-States: The Case of Greek and Bulgarian Muslims, 1912–1923,	37	
naTionaliTieS papeRS	117;	1912	(2009).



62

Journal of Islamic Law | Special Issue 2023

under	a	wide	array	of	confessional	marriage	laws	until	the	intro-
duction	of	mandatory	civil	marriage	in	1894;	and	Croatia-Slavo-
nia enjoyed some degree of autonomy since the Croatian-Hun-
garian	Compromise	of	1868	and	applied	civil	law	based	on	the	
Austrian Civil Code.28 

Nevertheless,	the	Islamic	judiciary	did	diverge	from	the	
other ecclesiastical courts in Bosnia that regulated family and 
marriage	affairs	in	several	ways.	Most	importantly,	the	sharīʿa 
courts	were	integrated	into	the	regular	court	system	under	gov-
ernment	control,	due	 to	 the	 introduction	of	specific	superviso-
ry	mechanisms.	In	July	1879,	the	Austro-Hungarian	authorities	
created	the	Supreme	Sharīʿa	Court	in	Sarajevo,	which	served	as	
an appeal body for the local sharīʿa	courts	of	first	instance.	The	
latter	could	be	found,	before	as	well	as	after	1878,	in	each	dis-
trict	town.	From	1882,	sharīʿa courts fell under the authority of 
the	(local)	district	office;	when	independent	district	courts	were	
established	in	1906,	the	local	sharīʿa courts became a division 
of each (local) district court.29	The	Supreme	Sharīʿa	Court	in	Sa-
rajevo	operated	within	the	framework	of	the	Supreme	Court,	the	
highest	appeal	body	for	the	civil	courts.	Thus,	from	1883	to	1913,	
only	 two	out	of	 the	five	 judges	 that	 served	on	 this	body	were	
Bosnian Muslim qāḍīs.	The	other	three	were	non-Muslims	and	
simultaneously	judges	at	the	Supreme	Court,	while	its	president	
also	chaired	the	Supreme	Sharīʿa	Court.	As	such,	these	judges	
almost exclusively hailed from other parts of the Habsburg Em-
pire	 and	 had	 studied	 law	 in	Vienna,	 Prague,	 Zagreb,	 or	 other	
Austro-Hungarian	universities.	After	1913,	the	Supreme	Sharīʿa	
Court	was	composed	of	three	Muslim	qāḍīs and a (non-Muslim) 
member	of	the	Supreme	Court,	whereby	the	latter	only	had	an	
advisory	role	and	no	voting	power.30

Although	 classical	 Islamic	 law	 foresaw	 some	 types	 of	
review	 mechanisms	 and	 the	 late	 Ottoman	 Empire	 had	 estab-
lished	a	review	committee	for	sharīʿa	court	rulings,	the	Meclis-i	

28	 Jana	Osterkamp,	Familie, Macht, Differenz: Familienrecht(e) in der 
Habsburgermonarchie als Herausforderung des Empire,	31	l’homme	17	(2020),	esp.	
at	24,	30.

29	 Cf.	Bećić,	supra	note	6	at	80–81;	beRichT übeR Die veRwalTung von 
bosnien und der herzegowina 1906,	512	(1906).

30	 Bećić,	supra	note	25	at	85–86,	115.
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Tedkikat-i	Şeriyye	 (OT,	Assembly	of	Sharīʿa	 Inquiries)	within	
the	office	of	the	şeyhülislam (OT,	the	Ottoman	chief	muftī),	the	
idea	 of	 a	 formal,	 state-controlled	 appeals	 body	was	 a	 novelty	
within	the	Bosnian	Islamic	judiciary.	Similar,	two-tiered	sharīʿa 
court	systems	could	be	found,	however,	 in	other	Muslim	soci-
eties	under	European	colonial	rule,	such	as	Algeria	and	India.31 
As	Mehmed	Bećić	has	aptly	demonstrated,	 this	 similarity	was	
the result of an attempt on the part of Habsburg administrators 
to	“transplant”	a	colonial	model	of	Islamic	law	from	Algeria	to	
Bosnia.32

These	reforms	also	raised	questions	about	 the	relation-
ship	between	sharīʿa	courts	and	other	Islamic	institutions.	First,	
Austro-Hungarian authorities reduced the role of the highest re-
ligious	authority	in	Istanbul,	the	şeyhülislam,	and	established	a	
local	religious	head	for	Bosnian	Muslims	in	1882,	 the	reis-ul-
ulema	(Bosnian,	“head	of	the	ʿ ulamāʾ”). This position also served 
as	the	chair	of	the	newly	created	four-member	Ulema-Medžlis	
(Bosnian,	Council	of	Scholars),	which	regulated	Islamic	affairs	
and education in Bosnia.33 

The local population of Habsburg Bosnia had mixed re-
actions	 to	 the	 occupation	 and	 reforms.	While	 some	Muslims,	
including qāḍīs,	chose	to	leave	Bosnia	for	the	Ottoman	Empire	
to	avoid	living	under	Christian	rule,	others	accepted	Habsburg	
governance	 and	 collaborated	with	 the	 occupation	 regime.	 For	
instance,	in	a	November	1878	declaration,	several	members	of	
the	Muslim	elites,	such	as	the	pro-Habsburg	Sarajevo	muftī,	Hil-
mi	Mustafa	Omerović	(the	first	reis-ul-ulema),	and	the	supreme	
qāḍī	Sunulah	Sokolović	expressed	support	for	the	Habsburg	em-
peror and advocated for the establishment of a local Islamic hi-
erarchy	independent	of	Istanbul,	a	proposal	that	was	eventually	
implemented in 1882.34	Bosnians	had,	 in	general,	only	limited	

31 karćić,	supra note 5 at 23–24.
32	 Bećić,	supra note 6 at 72–75.
33	 On	the	Habsburg	reforms	of	Islamic	institutions	and	hierarchies,	see,	

e.g.,	Zora	Hesová,	Towards Secularity: Autonomy and Modernization of Bosnian Is-
lamic Institutions Under Austro-Hungarian Administration,	 in	 imagining boSnian 
MusliMs in central euroPe: rePresentations, transFers and exchanges 104 
(František	Šístek,	ed.,	2021).

34 Cf. youniS,	supra	note	8	at	44–46;	iMaMović,	supra note 2 at 131.
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ability to shape or oppose the legal system at the administrative 
level.	 Irrespective	 of	 their	 religious	 affiliation,	Bosnians	were	
excluded from political participation until the establishment of 
the	Bosnian	 parliament	 in	 1910,	which	 granted	 limited	 forms	
of	political	rights.	As	a	result,	the	religious	sphere	remained	the	
only	area	where	the	male	population	could	actively	participate,	
since	religion	was	considered	the	main	structural	feature	of	the	
Habsburg	administration	in	Bosnia.	For	this	reason,	local	protest	
movements	were	often	framed	along	religious	demands.35

In	this	vein,	a	movement	for	religious	autonomy	emerged	
among the Muslim population in Bosnia around the turn of the 
century. Research literature points to the 1899 conversion to Ca-
tholicism	of	a	young	Muslim	woman	from	Mostar	as	the	catalyst	
for	the	widespread	protest	movement,	largely	supported	by	the	
landowning	Muslim	elite.	Their	main	demand	was	greater	auton-
omy	in	religious	and	educational	affairs,	as	articulated	through	
petitions	to	the	government.	However,	the	Habsburg	authorities	
did not accept these demands and even banished one of the lead-
ers,	Mostar	Muftī	Ali	Fehmi	Džabić,	when	he	traveled	to	Istan-
bul	in	1902,	resulting	in	the	movement’s	temporary	stagnation.	
It	regained	momentum	in	1905,	leading	to	the	formation	of	the	
first	 proto-national	 political	 party	 in	Bosnia,	 the	Muslim	Peo-
ple’s	Organization	(Bosnian:	Muslimanska	Narodna	Organizaci-
ja,	MNO).	The	MNO	leaders	continued	to	advocate	for	religious	
autonomy,	which	was	eventually	granted	after	Bosnia’s	formal	
annexation in 1908 through the Autonomy Statute in 1909.36 

Despite	 the	 new	 regulation,	 the	 central	 demands	 of	
Muslim	 autonomists	 regarding	 the	 Islamic	 legal	 system	were	
not fully addressed. These included enlarging the qāḍīs’ compe-
tences	so	that	they	could	implement	and	enforce	their	verdicts,	
as	 well	 as	 restructuring	 the	 Supreme	 Sharīʿa	 Court	 without	

35	 Heiner	Grunert,	Interreligiöse Konkurrenz und Kooperation im Impe-
rium: Orthodoxe, Muslime und Katholiken in Bosnien-Herzegowina unter habsbur-
gischer Verwaltung,	in	kooPeratives iMPeriuM: Politische zusaMMenarbeit in der 
SpäTen habSbuRgeRmonaRchie 266,	269,	277–78	(Jana	Osterkamp,	ed.,	2018).

36 xavier bougarel, islaM and nationhood in bosnia-herzegovina 
17–20	(2018);	robert J. donia, islaM under the double eagle: the MusliMs oF 
bosnia and hercegovina, 1878–1914 (1981),	esp.	at	128–59;	nusret šehić, auto-
noMni Pokret MusliMana za vriJeMe austrougarske uPrave u bosni i hercegovini 
(1980).
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interference from non-Muslim judges. Although the latter de-
mand	was	granted	in	1913,	the	former	was	never	realized	and	
remained	a	persistent	request	voiced	by	Bosnian	qāḍīs,	partic-
ularly during World War I.37 Despite the limited opportunities 
to implement structural changes in the Habsburg-controlled 
Islamic	 legal	system,	Bosnian	Muslims	did	utilize	 these	 legal	
forums as qāḍīs	and	plaintiffs.	As	the	following	will	illustrate,	
Bosnian	Muslims	were	able	to	maintain	a	certain	level	of	au-
tonomy	 in	 legal	 practice,	 actively	 shaping	 the	 application	 of	
Islamic	law	on	the	ground.

prESErving thE ottoman turkiSh languagE and SCript

Despite	the	significant	Habsburg	interventions	in	the	Islamic	ju-
diciary,	as	outlined	above,	much	of	 the	Ottoman	Islamic	 legal	
heritage	was	preserved	under	Habsburg	rule.	Imperial	officials	
understood	 that	 it	would	 be	 crucial	 to	maintain	 certain	 estab-
lished Islamic legal practices in order to hold to their guarantee 
of	the	free	exercise	of	Islam	and	to	stabilize	their	rule,	albeit	it	
was	not	quite	clear	which	practices	and	their	extent.	This	can	be	
best observed around the issue of the administrative language to 
be used at sharīʿa courts.

In	the	newly	formed	Austro-Hungarian	administration,	
Ottoman	Turkish	was	officially	replaced	with	Bosnian	(desig-
nated the “provincial language” in contemporary terminology) 
and	German.	However,	the	Habsburg	authorities	refrained	from	
issuing	a	general	language	regulation	and	instead	specified	the	
use of language for each institution. As noted by the historian 
Dževad	Juzbašić,	this	blurred	the	boundary	between	the	admin-
istrative use of German and Bosnian.38 While German domi-
nated	at	most	legal	institutions	in	Bosnia,	the	situation	was	dif-
ferent at sharīʿa courts. In contrast to most other courts that 
were	 run	by	 judges	 from	elsewhere	 in	 the	empire,	 local	Bos-
nian qāḍīs could continue to adjudicate at sharīʿa courts. While 

37	 Bumann,	Contesting,	supra	note	9;	durMišević, supra	note	7	at	99,	
124–25;	šehić,	supra note 36 at 275–78.

38 dževad Juzbašić, Jezičko PitanJe u austro-ugarskoJ Politici u bos-
ni i hercegovini Pred Prvi svJetski rat 7–15 (1973).
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the language of communication at courts under Ottoman rule 
was	 likely	 a	mixture	 of	Bosnian	 and	Ottoman	Turkish,	qāḍīs 
were	trained	and	prepared	documentation	in	 the	official	Otto-
man	Turkish	 language,	 as	 explained	 by	Tatjana	 Paić-Vukić.39 
Thus,	a	complete	shift	 towards	Bosnian,	despite	being	the	lo-
cal	 population’s	 native	 language,	was	 deemed	 impractical	 by	
Habsburg	 officials,	 and	 qāḍīs	 continued	 issuing	 their	 written	
opinions	and	judgments	in	Ottoman	Turkish,	as	it	was	consid-
ered	the	language	in	which	they	could	most	accurately	formu-
late their explanations.40

At	the	same	time,	the	use	of	Ottoman	Turkish	soon	be-
came	an	obstacle	for	communication	with	other	legal	and	ad-
ministrative	 institutions.	 In	1896,	 the	Supreme	Sharīʿa	Court	
acknowledged	 that	 the	 many	 documents	 issued	 in	 Ottoman	
Turkish	 by	 the	 sharīʿa	 courts	 were	 causing	 difficulties	 for	
many	court	parties	and	authorities	who	were	not	familiar	with	
the	language.	To	address	this	issue,	the	supreme	qāḍīs	request-
ed that local qāḍīs	 use	 Bosnian	 in	 their	 official	 functions.41 
The	 president	 of	 the	 Supreme	 Court,	 Martin	 Kenđelić,	 who	
also	presided	over	the	Supreme	Sharīʿa	Court,	clarified	several	
months	later	in	a	circular	letter	that	this	request	was	not	intend-
ed to affect sharīʿa	law,	nor	was	it	meant	to	prohibit	the	use	of	
Ottoman	Turkish	in	sharīʿa courts: The qāḍīs	were	to	continue	
issuing	 their	 judgments,	which	 fell	within	 the	 jurisdiction	 of	
the sharīʿa	 courts,	 in	Ottoman	Turkish,	but	were	encouraged	
to	draft	official	documents	and	communications	in	Bosnian	if	
able to do so.42

Moreover,	the	use	of	Ottoman	Turkish	at	sharīʿa courts 
represented more than just practical considerations. It became 

39 tatJana Paić-vukić, the world oF MustaFa Muhibbi, a kadi 
fRom SaRaJevo	47	(Margaret	Casman-Vuko,	Tatjana	Paić-Vukić,	and	Miroslav	Vuko,	
trans.,	2011).

40	 Supreme	Court	 to	 the	Supreme	Sharia	Court	 (June	5,	1880)	 (ABiH,	
VŠS,	box	1,	A	1880-5:	no.	1761,	p.	2).

41 340. 2719/Praes. Naredba vrhovnog suda za Bosnu i Hercegovinu od 
17. novembra 1896,	in	zbirka naredaba za šeriJatske sudove u bosni i hercego-
vini: 1878–1900, 210–20	(Sarajevo:	Zemaljska	vlada	i	Vrhovni	sud	za	Bosnu	i	Her-
cegovinu). 

42 346. 484. Okružnica Predsjedništva Vrhovnog Šerijatskog suda od 21. 
marta 1897,	in	Id. at 229–30.
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a symbol of the preservation of the Islamic jurisdiction and the 
ongoing connection to the “trans-Ottoman” cultural and com-
munication sphere.43 Despite the shift by most Muslim intel-
lectuals	 towards	 the	 use	 of	Bosnian	 in	 public	 discourse	 after	
the	Habsburg	occupation	of	1878,	Ottoman	Turkish	and	Arabic	
continued	 to	 be	 used	 under	 Habsburg	 rule.	 Ottoman	Turkish	
periodicals such as the literary-political Servet-i Fünun (The 
Wealth of the Arts)	circulated	 in	Bosnia	while	Ottoman	Turk-
ish	newspapers,	such	as	Vatan (Fatherland) or Rehber (Guide),	
were	published	under	the	Austro-Hungarian	administration.	In	
this	manner,	Bosnian	Muslims	could	continue	participating	in	
“trans-Ottoman” discourses and debates.44

Due	 to	 its	 symbolic	 importance,	 the	 Supreme	 Sharīʿa	
Court	 emphasized	 the	 maintenance	 of	 Ottoman	 Turkish	 lan-
guage	and	writing	style	in	court	documents.	Judges	at	the	Su-
preme	Sharīʿa	Court	reviewed	local	qāḍī verdicts to ensure their 
conformity to the traditional sharīʿa	 court	 recording	practice,	
known	as	the	sakk-i şer’î,	written	in	Ottoman	Turkish.45 When 
Mustafa	Redžić,	a	Sharia	court	trainee	in	Bihać,	was	unable	to	
comply	with	 the	sakk-i şer’î	due	 to	his	 limited	knowledge	of	
Ottoman	Turkish,	 the	supreme	qāḍīs	encouraged	him	to	write	
the	verdict	in	Ottoman	Turkish	as	best	as	he	could.	Since	Redžić	
refused	 to	do	so,	a	disciplinary	 investigation	against	him	was	
opened.	However,	the	Bihać	County	Court	ultimately	ruled	that	
the	issue	was	not	with	the	language	used	but	rather	Redžić’s	un-
authorized	signing	of	official	documents.46 The chairman of the 
Bihać	County	Court,	Marian	Turzanski,	did,	however,	comment	
on the language matter:

43 For a conceptualization of the term “trans-Ottoman” as describing a 
trans-imperial	 sphere	of	 communication	and	 interactions,	 see	Stephan	Conermann,	
Albrecht	Fuess,	and	Stefan	Rohdewald,	Einführung: Transosmanische Mobilitätsdy-
namiken. Mobilität als Linse für Akteure, Wissen und Objekte,	in	TRanSoTTomanica 
-osteuroPäisch-osManisch-Persische MobilitätsdynaMiken: PersPektiven und 
Forschungsstand 47–57	(Stefan	Rohdewald,	Stephan	Conermann,	and	Albrecht	Fu-
ess,	eds.,	2019).

44	 Amzi-Erdoğdular,	supra note 10 at 923–25.
45	 For	an	example,	see	Supreme	Sharia	Court	to	District	Sharia	Court	in	

Tešanj	(November	13,	1912)	(ABiH,	VŠS,	box	29,	B	1912-59,	no.	776).
46	 ABiH,	VŠS,	box	27,	B	1910-24.
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Undoubtedly,	Redžić	 himself	must	 know	best	whether	
he	knows	the	Turkish	language	well	enough	or	not,	and	
also	undoubtedly,	as	a	Muslim	and	a	sharīʿa	 judge,	he	
would	like	to	know	this	language	well	enough	to	be	able	
to issue his ilams	[Bosnian,	“verdict”]	in	this	language	
according	to	the	regulations,	and	all	the	more	so,	as	cer-
tainly every sharīʿa judge	must	perceive	it	as	a	flaw	if	he	
does	not	know	 the	Turkish	 language	well	 enough,	 this	
flaw	also	does	not	recommend	him	to	his	superiors	and	
therefore hinders his progress.47

With	 his	 lack	 of	 knowledge	 of	Ottoman	Turkish,	Redžić	was	
arguably	an	extreme	example,	however,	his	case	highlights	that	
both Muslims and non-Muslims attached symbolic importance 
to	the	use	of	language	in	official	sharīʿa court documents. An-
other example can be seen in the curriculum of the sharīʿa judge 
school established in Sarajevo by the Austro-Hungarian gov-
ernment in 1887 for prospective qāḍīs. In addition to studying 
classical	Islamic	law	and	Austro-Hungarian	law,	students	were	
taught	how	 to	compose	 legal	documents	 in	 the	sakk-i şer’î in 
Ottoman	 Turkish.48	 This	 created	 tensions	 with	 the	 Habsburg	
education	system’s	language	policy,	in	which	Bosnian	was	the	
main	 language	 of	 instruction	 and	 only	Arabic,	 as	 opposed	 to	
Ottoman	Turkish,	was	taught	as	a	foreign	language	at	Muslim	
educational	institutions	(starting	from	1885).	In	addition,	by	the	
end	of	the	nineteenth	century,	most	Muslim	writers	had	switched	
to Bosnian for participating in public debates and discussions.49 
Nevertheless,	 the	 Ottoman	Turkish	 language	 remained	 in	 use	
among	Bosnian	Muslim	 intellectuals,	 as	 the	 above-mentioned	
circulation	 of	 Ottoman	 periodicals	 illustrates.	 This	 was	 also	
due to the fact that several Bosnian qāḍīs and members of the 
ʿulamāʾ	 complemented	 their	 studies	 at	 the	 Sarajevo	 Sharīʿa	
Judge	School	(Bosnian:	Šerijatska	Sudačka	Škola)	with	earlier	

47	 Chairman	Turzanski,	to	the	Supreme	Court	for	Bosnia	and	Herzegovi-
na,	no.	979	Praes	(June	29,	1911)	(ABiH,	VŠS,	box	27,	B	1910-24).

48	 Raspored	predmeta	po	časovima	i	nastavnicima	šk[ole].	1900.–1908.	
god.	(ABiH,	Fond	Šerijatska	sudačka	škola	Sarajevo,	box	49,	3).	On	the	subject	of	the	
term sakk	and	its	meaning,	see	durMišević,	supra note 7 at 113n68.

49	 Dierks,	supra	note	10	at	175–76,	200–2.
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or	later	studies	in	the	Ottoman	Empire,	and	therefore,	possessed	
excellent	knowledge	of	the	Ottoman	Turkish	language.50

All	the	same,	the	use	of	the	Ottoman	Turkish	language	in	
the verdicts issued by sharīʿa	courts	was	not	without	controver-
sy. With the rise of the Muslim autonomy movement around the 
turn	of	the	century,	the	state	of	the	Islamic	legal	system	became	
a	pressing	 topic	 in	negotiations	between	representatives	of	 the	
movement and the Habsburg government. During a 1908 dis-
cussion on potential reforms of the sharīʿa	courts,	the	question	
of	 language	 and	 form	 in	 the	 courts’	 rulings	was	 raised.	Adal-
bert	Shek,	the	chair	of	the	Justice	Department	at	the	provincial	
government	 (the	 highest	 administrative	 institution	 in	 Bosnia),	
supported	the	demands	of	conservative	Muslim	elites	like	Šerif	
Arnautović	of	the	Muslim	autonomy	movement	to	maintain	the	
traditional form of the sakk-i şer’î.	Shek	stated	that	“pragmatic	
sharīʿa matters must remain as they have been from time imme-
morial.”51	At	the	same	time,	he	acknowledged	that	communica-
tion	with	other	authorities	could	be	in	different	forms	and	thus,	
also in Bosnian. The qāḍī	Hilmi	Hatibović,	however,	countered	
that the sakk-i şer’î was	not	prescribed	by	the	sharīʿa and there-
fore,	the	form	of	sharīʿa court judgments could be modernized. 
Despite	 this,	 he	did	not	object	 to	 retaining	 the	 sakk-i şer’î (in 
Ottoman	Turkish).52

Proponents of maintaining sakk-i şer’î may have recog-
nized	that	any	alteration	in	the	language	and	format	of	official	
sharīʿa court documents could have direct and undesirable le-
gal	 ramifications.	For	example,	Bećić	has	highlighted	 that	 the	
introduction of land registers (Bosnian: gruntovnica)	 between	
1885/86 and 1910 resulted in the registration of mukataalı vakıf 
property	 (OT,	buildings	on	waqf lands subject to rent) as pri-
vate	 ownership	 of	 tenants.	 Despite	 protests	 from	 the	Muslim	

50 Apart from the reis-ul-ulema Džemaludin	Čaušević	(1914–30),	these	
also	applied,	among	others,	to	the	following	supreme	qāḍīs:	Salih	Mutapčić,	Hilmi	
Hatibović,	and	Ali	Riza	Prohić.	Bumann,	Contesting,	supra note 9 at 167.

51	 Enquete	 über	 die	 Reform	 der	 Scheriatsgerichte	 abgehalten	 vom	 2.	
März	1908	bis	27.	April	1908:	II.	Zapisnik	od	9.	marta	1908	sastavljen	kod	zemaljske	
vlade	za	Bosnu	i	Hercegovinu	u	Sarajevu,	sa	članovima	ankete	u	pitanju	reorganiza-
cije	šerijatske	sudačke	škole,	te	šerijatskih	sudova	prve	i	druge	molbe,	p.	25	(National	
and	University	Library	Zagreb	(NSK),	Sign.	R	5698).

52 Id. at 24–25.
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community	against	this	transformation	of	ownership	structures	in	
legal	practice,	the	civil	courts,	which	had	jurisdiction	over	prop-
erty	relations,	upheld	the	changes.53	As	noted	above,	Habsburg	
authorities	only	considered	the	realms	of	marriage,	family,	and	
inheritance	to	be	within	the	purview	of	sharīʿa	courts,	in	which	
they	would	not	directly	 interfere.	The	civil	courts,	 in	contrast,	
often	applied	Austrian	laws	for	the	regulation	of	civil	matters	in	
practice,	although	de	jure	much	of	the	Ottoman	Tanzimat	legis-
lation,	including	the	Mecelle,	remained	in	force.54

Despite	 tendencies	 to	 retain	 the	Ottoman	Turkish	 lan-
guage and style in sharīʿa	 court	 records,	 in	 practice	 changes	
were	manifold,	as	many	sharīʿa	court	documents	were	issued	in	
Bosnian.	This	is	also	reflected	in	the	available	archival	material	
of	 the	Supreme	Sharīʿa	Court	as	well	as	selected	local	district	
sharīʿa	courts.	Even	though	Ottoman	Turkish	is	common	in	the	
documents	written	by	qāḍīs	during	the	very	first	years	of	the	oc-
cupation,	starting	from	the	late	1880s,	more	documents	appear	
in	Bosnian.	Mostly,	the	sharīʿa courts used the same preprint-
ed forms as found at other Habsburg courts. The prevalence of 
Bosnian	in	archival	documents	is	also,	in	part,	attributable	to	ar-
chival	practices,	according	to	which	the	documents	of	the	local	
district sharīʿa	 courts	were	 not	 systematically	 archived.	Even	
though individual document collections are currently being sort-
ed,	organized,	and	indexed,	only	a	few	documents	from	specif-
ic	years	have	been	handed	down	for	local	first	instance	sharīʿa 
court	proceedings;	whereby	the	archival	holdings	do	not	contain	
any sicils (the traditional Ottoman qāḍī court registers).55 

Apart	 from	 that,	 the	 archival	 holdings	 of	 the	Supreme	
Sharīʿa	Court	contain	communications	between	the	first	instance	
district	court	and	the	appeal	body	and	rarely	include	any	official	

53	 Mehmed	Bećić,	Pretvaranje mukata vakufa u Bosni i Hercegovini u 
privatno vlasništvo posjednika,	 17	godišnJak Pravnog Fakulteta u saraJevu 33 
(2019).

54	 Bećić,	supra note 25 at 87–113.
55	 See,	for	example,	the	fonds	of	the	Supreme	Sharīʿa	Court	in	Saraje-

vo	as	well	as	of	local	district	sharīʿa	courts	in	Sarajevo,	Mostar,	and	Tuzla:	ABiH,	
VŠS,	1879–1918;	Historical	Archive	Sarajevo	(HAS),	Kotarski	Šerijatski	sud	Sara-
jevo,	1882–1916;	Archive	of	the	Canton	of	Hercegovina-Neretva,	Mostar	(AHNKŽ),	
Kotarski	Šerijatski	sud	Mostar,	1888–1918;	Archive	of	the	Canton	of	Tuzla	(ATKT),	
Kotarski	Šerijatski	sud	Tuzla,	1894–1918.
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documents,	such	as	an	ilam or hudžet (Bosnian,	“deed”), issued 
by local qāḍīs.56	 Thus,	 the	 Ottoman	 legal	 heritage	 was	 only	
partially	preserved,	while	Habsburg	standards	of	language	and	
court	documentation	to	a	great	extent	replaced	it.	This	was	ac-
companied by some changes in the legal practice of the sharīʿa 
courts,	such	as	the	form	of	court	proceedings	or	the	role	of	legal	
sources,	as	discussed	in	the	following	section.

proCEduralization and lEgal formaliSm

While some elements of the Ottoman Islamic legal tradition 
were	retained	during	Austro-Hungarian	rule,	significant	chang-
es	were	made	to	sharīʿa court proceedings. At the local district 
level,	 court	 proceedings	 continued	 to	 be	 conducted	 orally	 in	
front	of	plaintiffs,	defendants,	witnesses,	and	experts,	following	
the provisions outlined in the Mecelle.57	As	the	Mecelle	lacked	
provisions	for	appeal	procedures,	Austrian	procedural	law	was	
adopted	by	the	Supreme	Sharīʿa	Court,	which	was	regulated	by	
special	 laws	 and	 decrees.58 These stipulated that the Supreme 
Sharīʿa	Court	should	make	decisions	based	on	written	appeals	
and other court documentation collected during the proceedings 
at the local sharīʿa court.59	During	its	legal	review,	the	Supreme	
Sharīʿa	Court	 also	 evaluated	compliance	with	 these	procedur-
al regulations such as the proper composition of protocols and 
court documentation.

In	 practice,	 not	 all	 qāḍīs	 followed	 these	 provisions	 in	
detail,	instead	acting	as	the	first	point	of	contact	when	conflict	
arose.	Often,	they	attempted	to	mediate	conflicts	outside	of	court.	
For	example,	 in	the	spring	of	1906,	a	marital	dispute	between	
Hamid	Pašić,	a	shoe	merchant	from	the	town	of	Tešanj,	and	his	
wife	 Rašida	 was	 settled	 informally	 by	 Qāḍī	Abid	 Sadiković.	
The	disagreement	was	related	to	financial	matters,	but	the	exact	
circumstances cannot be reconstructed from archival materials. 

56	 See	ABiH,	VŠS,	1878–1918.
57 FranJo kruszelnicki, PostuPak Pred šeriJatskiM sudoviMa u bosni 

i hercegovini: otisak iz “MJesečnika” broJ 11 i 12 iz g. 1916 i broJ 1, 2 i 3 iz g. 
1917, 37–48 (1917).

58 karćić,	supra note 5 at 121–22.
59 kruszelnicki,	supra note 57 at 49–54.
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Compared	 to	 several	 other	 archival	 files,	 this	 one,	with	 thirty	
pages	of	documents	in	Bosnian,	contains	quite	a	large	amount	
of	information.	This	includes	a	written	appeal	by	Hamid	Pašić	
submitted	to	the	Supreme	Sharīʿa	Court,	protesting	the	actions	
of	Qāḍī	Sadiković	and	his	court	clerk	Mustafa	Handžić,	state-
ments	 submitted	 by	 Sadiković	 and	 Handžić	 retorting	 Pašić’s	
complaint,	two	short	messages	from	the	Supreme	Sharīʿa	Court	
to	the	District	Sharīʿa	Court	in	Tešanj,	as	well	as	one	notice	from	
the	Tešanj	District	Office	to	the	Supreme	Sharīʿa	Court.60

The	contradictory	statements	contained	in	the	file	allow	
only	a	few	conclusions	to	be	drawn	about	the	case:	The	couple	
had	a	similar	dispute	several	months	earlier,	therefore,	Qāḍī	Sa-
diković	decided	in	the	most	recent	marital	conflict	against	a	reg-
ular	court	hearing	in	favor	of	an	informal	agreement	between	the	
two	parties.	In	the	end,	the	spouses	reconciled,	however,	Hamid	
was	displeased	with	how	the	qāḍī had interfered. More specif-
ically,	he	claimed	that	the	qāḍī	and	his	clerk	had	urged	him	to	
divorce	Rašida.	The	Supreme	Sharīʿa	Court’s	ensuing	investiga-
tion revealed that the qāḍī had violated legal regulations by me-
diating	outside	of	court,	as	opposed	to	initiating	a	regular	court	
hearing,	including	its	proper	written	documentation.	In	its	final	
decision,	the	Supreme	Sharīʿa	Court	refrained	from	intervening	
but	warned	that	in	further	suits,	the	qāḍī had to act properly and 
document	his	actions	in	writing	or	face	the	consequences.61

Less	than	a	year	later,	however,	Qāḍī	Sadiković	again	ig-
nored	procedural	regulations:	In	March	1907,	Ejub	Bajraktare-
vić	sent	a	telegram	to	the	Supreme	Sharīʿa	Court,	complaining	
about	Qāḍī	Sadiković’s	misconduct.	He	 alleged	 that	Sadikov-
ić,	without	an	official	court	hearing	and	assisted	by	police,	had	
forcefully	returned	his	cousin’s	fiancée	to	her	father	and	prevent-
ed	the	two	from	marrying.	According	to	the	plaintiff,	this	action	
was	 unlawful	 and	 violated	 “religious	 and	 legal	 institutions.”62 
In	the	subsequent	investigation,	it	was	found	that	Ejub’s	cous-
in	had	practiced	the	widespread	tradition	of	“bride	kidnapping”	
(Bosnian: otmica)	and	had	taken	his	fiancée	Zineta	Kapetanović	

60	 ABiH,	VŠS,	box	25,	B	1906-13.
61 Id.
62	 Telegram	 from	 Ejub	 Bajraktarević,	 to	 the	 Supreme	 Sharīʿa	 Court	

(March	30,	1907)	(ABiH,	VŠS,	box 26,	B	1907-19).
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(with	her	consent)	to	his	abode	during	the	night.	As	a	result,	Zi-
neta’s	father	had	asked	Qāḍī	Sadiković	to	intervene.	Sadiković	
justified	his	direct	 intervention	without	a	 formal	court	hearing	
by pointing to the inconvenient timing of the event at three hours 
after	sunset.	Moreover,	he	claimed	 that	since	 the	 two	families	
belonged	to	rival	political	factions,	the	elevated	potential	for	vi-
olence had necessitated an immediate response. The Supreme 
Sharīʿa	Court	 took	note	 of	 this	 justification,	 however,	 did	not	
pursue	 the	matter	 further	 against	 Sadiković.	 This	might	 have	
been	owing	to	the	fact	that	he	had	filed	an	official	report	with	the	
District	Sharīʿa	Court	in	Tešanj	immediately	after	the	incident	to	
justify	his	(otherwise)	unlawful	actions.63

These	cases	demonstrate	that	the	Supreme	Sharīʿa	Court	
focused on ensuring proper procedure in local sharīʿa courts. 
However,	 this	 supervision	 of	 qāḍīs	 by	 the	 Supreme	 Sharīʿa	
Court	stands	at	odds	with	the	common	description	of	tradition-
al premodern Islamic jurisprudence as a mediation mechanism 
within	local	communities	 that	operated	outside	of	government	
control.	 Local	 conflicts	 within	 the	 neighborhood,	 or	mahala,	
were	typically	resolved	through	informal	arbitration	by	the	qāḍī,	
village	elder,	or	imam.	As	a	result,	disputes	could	often	be	set-
tled	without	formal	court	intervention.	Similarly,	a	qāḍī’s ruling 
generally aimed at reaching a compromise that preserved social 
equity	within	 the	 local	community,	 rather	 than	exclusively	 fa-
voring one party.64 

Nevertheless,	as	early	as	the	eighteenth	century,	the	juris-
diction of qāḍīs in the Ottoman Empire came under greater state 
administrative	control,65	and	the	Tanzimat	reforms,	as	described	
previously,	 increasingly	centralized	 the	Ottoman	 legal	system,	
creating	a	multilevel	judicial	system	with	formal	appeal	bodies	
and	widespread	oversight	mechanisms.	Despite	these	changes,	

63	 ABiH,	VŠS,	box 26,	B	1907-19.
64	 See,	e.g.,	wael b. hallaq, an introduction to islaMic law 57–64 

(2009);	leslie P. Peirce, Morality tales: law and gender in the ottoMan court 
of anTaib	4–8,	142	(2003).

65	 See,	e.g.,	Rossitsa	Gradeva,	On Judicial Hierarchy in the Ottoman Em-
pire: The Case of Sofia, Seventeenth–Beginning of Eighteenth Century,	in	waR anD 
peace in Rumeli: 15Th To The beginning of 19Th cenTuRy	151	(Rossitsa	Gradeva,	
ed.,	2010);	hallaq,	supra note 64 at 93–103.
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qāḍīs did not entirely forfeit their traditional role as mediators. 
The	 two	 court	 cases	 involving	Qāḍī	 Sadiković	 highlight	 how	
qāḍīs	continued	to	remain	the	first	point	of	contact	in	local	con-
flicts	and	that	informal	arbitration	was	still	common.

The process of proceduralization fostered by the supervi-
sory	role	of	the	Supreme	Sharīʿa	Court	was	not,	however,	a	sim-
ple	top-down	process.	Rather,	locals	seeking	justice	increasingly	
turned	to	the	Supreme	Sharīʿa	Court	with	procedural	claims.	This	
was	closely	related	 to	 the	 increased	 involvement	of	 lawyers	 in	
sharīʿa	court	proceedings.	In	the	tradition	of	Islamic	law,	profes-
sional	lawyers	did	not	exist,	although	there	were	some	forms	of	
legal representation in court. This is often attributed to the fact 
that sharīʿa	courts	tended	to	reach	solutions	that	were	agreeable	
to	all	parties	involved,	thus	favoring	arbitration	over	adjudication.	
Avi	Rubin	explains	the	rise	of	professional	lawyers	in	Ottoman	
courts	with	 the	 consolidation	of	 legal	 formalism	 in	 the	 1870s.	
However,	professional	lawyers	in	the	Ottoman	Empire	provided	
their	services	for	legal	representation	not	in	Sharia	courts,	but	in	
the	newly	developed	Nizamiye courts,	which	fostered	legal	for-
malism	with	their	inherent	system	of	judicial	review.66 

In	Habsburg	Bosnia,	 legal	 representation	was	 formally	
regulated	as	early	as	1883,	setting	legal	standards	for	the	offi-
cial	recognition	of	lawyers	and	strictly	limiting	their	number.67 
However,	official	documents	 indicate	 that	civil	courts	 regular-
ly	ignored	these	standards	and	allowed	legal	representation	by	
unauthorized	persons.	More	interestingly,	the	Attorney	Regula-
tions	of	1883	only	required	candidates	to	pass	an	examination	
covering	all	civil	and	criminal	law,	as	well	as	financial	and	ad-
ministrative	law.	Knowledge	of	Islamic	law	was	not	a	necessity,	
suggesting	that	lawyers	were	not	specifically	provided	or	envi-
sioned for sharīʿa courts.68

Nonetheless,	we	can	observe	 that	 lawyers	 in	Habsburg	
Bosnia increasingly represented parties at sharīʿa courts. For 
example,	 two	 brothers	 from	 Sanski	 Most,	 Sulejman-beg	 and	
Ibrahim-beg	Biščević,	wanted	 to	prevent	 the	marriage	of	 their	

66 avi rubin, ottoMan nizaMiye courts: law and Modernity 102–3 
(2011).

67	 Bećić,	supra note 25 at 113. 
68 aDvocaTen-oRDnung füR boSnien unD Die heRcegovina 4 (1883).
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sister	 to	 Sulejman	 Bilajbegović.	 They	 first	 claimed	 that	 their	
sister	was	only	13	years	old	when	she	was	allegedly	abducted	
and	 forced	 to	marry	 Sulejman	Bilajbegović.	 In	 addition,	 they	
asserted that the marriage violated the Islamic legal principle of 
equality	(OT:	küf[ü]v;	Ar.	kufʾ),	which	required	both	spouses	to	
be	of	equal	religious,	social,	and	financial	status.	To	underline	
their	claims,	the	brothers	hired	Halid-beg	Hrasnica,	a	lawyer,	to	
file	an	appeal	against	the	local	qāḍī’s approval of their sister’s 
marriage in early 1913.69 

Hrasnica	had	studied	law	in	Vienna	and	returned	to	Sa-
rajevo	after	graduating,	where	he	opened	a	law	office.	Although	
he	had	no	official	training	in	Islamic	law,	he	agreed	to	represent	
the	two	brothers	at	the	sharīʿa	court.	Their	appeal	was	based	on	
an	alleged	failure	to	comply	with	procedural	requirements,	and	
stated	 that	 the	original	 verdict	 did	not	 specify	how	 the	 inves-
tigation	was	conducted,	who	 the	witnesses	were,	and	how	the	
“marriageability” of the allegedly 13-year-old child had been 
determined.	It	also	criticized	the	fact	that	the	witnesses	suggest-
ed	by	the	brothers	had	not	been	questioned.	Taken	together,	the	
written	appeal	decried	the	entire	process	as	flawed	and	that	the	
proceedings	had	been	conducted	“superficially.”70 

The	concept	of	formal	legalism	was	not	widely	adhered	
to in sharīʿa	courts.	Historically,	Ottoman	qāḍīs enjoyed signif-
icant	discretion	and	were	not	required	to	provide	a	justification	
or	legal	basis	for	their	rulings.	However,	the	Ottoman	codifica-
tion efforts in the nineteenth century brought greater standard-
ization	of	 court	 procedures	 and	 legal	 formalism,	primarily	 in	
the Nizamiye courts.71	Despite	this,	qāḍīs in Habsburg Bosnia 
were	not	necessarily	bound	by	strict	legal	formalism	and	were	
not obliged to validate the legal basis of their verdicts. For in-
stance,	even	though	Qāḍī	Sadiković	had	been	admonished	on	
several	occasions	by	 the	Supreme	Sharīʿa	Court	 for	violating	

69	 ABiH,	VŠS,	box	29,	B	1912-54.
70	 Appeal	by	Sulejman	Biščević	and	Ibrahim	Biščević	submitted	at	the	

District	Sharīʿa	Court	 in	Sanski	Most	 (January	18,	 1913)	 (ABiH,	VŠS,	 box	29,	B	
1912-54).

71	 Avi	Rubin,	The Positivization of Ottoman Law and the Question of 
Continuity,	in	STaTe law anD legal poSiTiviSm: The global RiSe of a new paRa-
Digm	162	(Badouin	Dupret	and	Jean-Louis	Halpérin,	eds.,	2022).
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procedural	regulations,	it	upheld	his	verdict	in	the	appeal	filed	
by Hrasnica.72

The	Supreme	Sharīʿa	Court’s	ruling,	in	turn,	followed	its	
usual	formalistic	approach,	carefully	stating	the	legal	basis	of	its	
decision.	As	a	result,	the	court	dismissed	the	appeal	and	upheld	
the verdict of the local qāḍī by pointing out that both spouses met 
the	criteria	of	equality,	which	had	been	confirmed	by	the	sharīʿa 
court	 in	 Sanski	Most,	 based	 on	 oral	 testimony.	The	 Supreme	
Sharīʿa	Court	also	referred	to	two	important	legal	sources,	the	
Dürer	of	Molla	Hüsrev (that	is,	Durar al-ḥukkām fī sharḥ Ghu-
rar al-aḥkām	by	the	fifteenth-century	scholar	Mullā	Khusraw),	
and the fatwā	collection	of	Kadîhan	(Fakhr	al-Dīn	al-Qāḍīkhān,	
d.	1196),	both	of	which	were	well-known	standard	works	in	the	
Ḥanafī	legal	tradition	and	included	in	seventeenth-century	bib-
liographical compilations of the Ottoman imperial canon.73 On 
the	other	hand,	the	Supreme	Sharīʿa	Court	stated	that	the	plain-
tiff’s	sister	was	of	marriageable	age	and	could	therefore	marry	
whomever	she	desired,	referencing	the	Mecelle.74 

The	use	of	a	combination	of	legal	sources,	including	the	
Ottoman	Ḥanafī	 canon	 from	 the	 seventeenth	century	and	Tan-
zimat	 codifications,	was	 common	 in	Habsburg	 sharīʿa courts. 
Indeed,	 Habsburg	 administrators	 published	 in	 1883	 a	 manual	
on Matrimonial, Family, and Inheritance Law of the Moham-
medans according to the Ḥanafī Rite,	based	on	a	compilation	by	
Muḥammad	Qadrī	Bāshā,	an	Egyptian	Islamic	scholar,	but	never	
formally	codified	it	into	Islamic	law	for	use	in	sharīʿa courts.75 
Instead,	the	provincial	government	issued	additional	regulations,	
which	were	used	alongside	classical	Ḥanafī	legal	works	and	Ot-
toman	Tanzimat	laws	as	sources	in	sharīʿa courts.76

The	 Supreme	 Sharīʿa	 Court’s	 formal	 and	 detailed	 ap-
proach	to	citing	the	legal	basis	of	its	ruling	was	strengthened	by	

72	 ABiH,	VŠS,	box	29,	B	1912-54.
73 guy burak, the second ForMation oF islaMic law: the hanaFi 

School in The eaRly moDeRn oTToman empiRe	132–35,	149,	234,	240	(2015).
74	 Message	of	the	Supreme	Sharīʿa	Court,	to	the	District	Sharīʿa	Court	in	

Sanski	Most	(March	26,	1913)	(ABiH,	VŠS,	box	29,	B	1912-54).
75 See eherecht, FaMilienrecht und erbrecht der MohaMedaner 

nach hanefiTiSchem RiTuS (1883).
76 durMišević,	supra note 7 at 80–84.
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the fact that the Habsburg authorities had implemented Austrian 
procedural	law	for	court	proceedings	at	this	appeal	body.	Con-
sequently,	the	latter’s	records	to	a	large	extent	reflected	Austrian	
procedural concepts.77	Still,	the	supreme	qāḍīs did not refer to 
concrete legal texts and sources in every judgment they handed 
down.	When	 the	Supreme	Sharīʿa	Court	could	not	ascertain	a	
need	to	specify	 their	 legal	sources	or	was	not	explicitly	asked	
to	do	 so,	 it	 included	only	a	 short	 formulation	as	 to	whether	a	
certain	set	of	facts	complied	generally	with	the	“sharīʿa regu-
lations” (Bosnian: šerijatski propisi) or the “sharīʿa	law”	(Bos-
nian: šerijatski zakon).78

Moreover,	 citing	 legal	 sources	 and	 texts	 for	 the	 inter-
pretation	 and	 application	 of	 Islamic	 law	 was	 also	 practiced	
in	 the	Ottoman	 judiciary.	According	 to	Guy	 Burak,	 referring	
to	authoritative	 texts	of	 the	Ḥanafī	 legal	 tradition	dates	 to	 the	
sixteenth	century	and	was	accompanied	by	supervisory	mech-
anisms.	This	was	particularly	evident	in	the	case	of	provincial	
muftīs,	who	were	expected	 to	cite	 the	 texts	 they	 relied	on	 for	
their rulings.79	 In	 the	same	vein,	Rubin	has	observed	a	“posi-
tivization	of	Ottoman	 law”	 in	 the	Nizamiye	courts	of	 the	 late	
nineteenth	century,	which	partially	drew	on	previous	practices	
but	was	 also	 inspired	 by	French	models.	 Still,	 he	 argues	 that	
older	practices	could	change	their	meanings	in	the	new	setting	
of positivist legalism.80	Similarly,	the	following	section	claims	
that	references	to	Ḥanafī	legal	sources	should	not	be	seen	only	
as	a	consequence	of	formal	procedural	requirements	but	also	a	
means	through	which	Bosnian	qāḍīs could maintain their legal 
authority under Habsburg rule.

77 karćić,	supra note 5 at 121–22.
78	 See,	for	example,	the	following	cases:	Supreme	Sharīʿa	Court,	to	the	

District	Sharīʿa	Court	in	Jajce	(February	1,	1883)	(ABiH,	VŠS,	box	17,	B	1883-6,	p.	
12);	Supreme	Sharīʿa	Court,	to	the	Provincial	Government	(October	13,	1898)	(ABiH,	
VŠS,	box	88,	E	1898-49).

79 burak,	supra note 73 at 130–35.
80	 Rubin,	supra note 71 at 150–77.
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nEgotiating lEgal authority

Despite	 the	 growing	 standardization	 and	 legal	 formalism	 in	
sharīʿa	courts,	the	Ḥanafī	legal	doctrine	continued	to	be	applied	
in court practice. Habsburg reforms of sharīʿa	courts	did,	how-
ever,	affect	the	interpretation	of	Islamic	law,	particularly	in	re-
solving disputes pertaining to the limited jurisdiction of sharīʿa 
courts	or	legal	reform.	Historically,	Islamic	law	was	known	for	
its	diversity	of	legal	interpretations,	relying	on	a	system	based	
on	divine	revelation,	a	vast	juridical	literature,	and	authoritative	
legal interpretations. The sharīʿa	,	which	encompasses	not	only	
legal	norms	but	also	general	rules	for	Muslim	life,	such	as	reg-
ulations	for	prayer,	could	not	easily	be	divided	into	individual	
areas	of	law,	making	it	difficult	to	limit	its	scope	solely	to	mar-
riage	and	family.	This	resulted	 in	multiple	 interpretations	and,	
at	 times,	 conflicting	 legal	 opinions,	 particularly	 regarding	 the	
scope	of	Islamic	law	under	Austro-Hungarian	rule.	These	issues	
were	frequently	encountered	in	cases	of	interreligious	marriag-
es,	concubinage,	extramarital	sexuality,	and	paternity.81

This	 state	 of	 affairs	 generated	 confusion,	 particularly	
among	Habsburg	officials	and	 judges,	who	were	mostly	unfa-
miliar	with	Ottoman	 and	 Islamic	 legal	 traditions	 and	who	 at-
tempted to standardize sharīʿa court decisions and legal opin-
ions	by	documenting	them.	This	included,	on	the	one	hand,	the	
compilation of the abovementioned Matrimonial, Family and 
Inheritance Law of the Mohammedans according to the Ḥanafī 
Rite.82	It	made	the	basic	Ḥanafī	legal	principles	understandable	
for Habsburg judges that had mostly come to Bosnia from oth-
er	parts	of	the	empire	and	were	familiar	with	codified	Austrian	
civil	law.83	On	the	other	hand,	the	Habsburg	administration	cre-
ated a legal repository for future use by registering and archiving 
the	 court	 files	 of	 the	 Supreme	 Sharīʿa	Court.	 Its	 records	 also	
reveal	 that	 judges	referred	 to	prior	rulings,	 judgments,	and	 le-
gal opinions stored in this administrative archive for guidance 

81	 See	Bumann,	Marriage,	supra	note	9;	Bumann,	Contesting,	supra note 
9;	Kasumović,	supra	note	9;	Younis,	“Nezakonita,” supra note 8.

82 See eheRechT supra note 75.
83	 Bećić,	supra	note	25	at	84–85,	99–100.
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in	resolving	then	current	legal	matters.	Owing	to	these	factors,	
Islamic legal practice under Austro-Hungarian administration 
witnessed	the	amalgamation	of	two	different	legal	cultures	and	
traditions—the	Ḥanafī	and	Habsburg.

As Paolo Sartori has documented for Islamic legal cul-
ture	under	Russian	rule	in	Central	Asia,84 Habsburg authorities 
also	 expected	 definitive	 legal	 opinions	 from	qāḍīs.	However,	
Islamic	 law	 was	 characterized	 by	 a	 variety	 of	 opinions,	 de-
spite	the	growing	canonization	of	the	Ḥanafī	school	in	the	Ot-
toman Empire since the sixteenth century.85	Nevertheless,	 the	
Habsburg	government	did	not	codify	Islamic	law	in	regard	to	
marriage	 and	 family,	making	 it	 difficult	 to	 enforce	 an	 Islam-
ic	 legal	orthodoxy	from	the	 top	down.	Instead,	 they	relied	on	
the expertise of local Muslim legal scholars for Islamic legal 
questions,	enabling	the	latter	to	retain	their	legal	authority	and	
continue	to	apply	the	Ottoman	Ḥanafī	legal	tradition.

This	was	demonstrated	 in	 the	1901	case	of	Avdo	Ko-
lašović.	 The	 Supreme	 Court	 sought	 the	 Supreme	 Sharīʿa	
Court’s	opinion	on	the	religious	affiliation	and	jurisdiction	of	
this	illegitimate	child,	born	to	a	Muslim	father	and	non-Muslim	
mother.	Nur	Hafizović	and	Sulejman	Šarac,	the	supreme	qāḍīs,	
stated	 that,	 as	 the	 child	of	 a	Muslim	parent,	Avdo	was	Mus-
lim.	Their	 opinion	was	 that	 the	 jurisdiction	 for	 guardianship	
must	align	with	religious	confession,	meaning	that	the	sharīʿa 
courts had jurisdiction in the case. They also emphasized that 
the	guardian	must	be	a	Muslim,	and	 the	non-Muslim	mother	
had to raise the child in the Islamic faith until the age of sev-
en.86 Although the supreme qāḍīs provided references to classi-
cal	Ḥanafī	collections	of	fatwās,	including	the	works	of	Muftī	
Ibn	ʿĀbidīn	from	Damascus	(1784–1836),	and	to	the	Mecelle,	
their legal opinion generated confusion among the non-Muslim 
supreme judges. 

They	had	consulted	a	similar	case	from	a	decade	earlier,	
in	which	the	responsible	supreme	qāḍīs had reached a slightly 

84 See Paolo sartori, visions oF Justice: sharīʿa and cultural 
change in RuSSian cenTRal aSia 250–305 (2016).

85	 On	the	creation	of	an	Ottoman	Ḥanafī	legal	canon,	see	burak,	supra 
note 73.

86	 ABiH,	VŠS,	box	95a,.	E	1901-24.



80

Journal of Islamic Law | Special Issue 2023

different	 opinion.	Then,	 the	 Supreme	Sharīʿa	Court	 had	 con-
curred	with	 a	 Supreme	Court	 ruling	 that	 a	Catholic	 guardian	
should be appointed for the illegitimate children of a Muslim 
father and a recently deceased Catholic mother.87 Due to these 
ambiguities,	 the	Supreme	Court	asked	Hafizović	and	Šarac	to	
explain the difference vis-à-vis the previous case and to trans-
late the exact Islamic legal stipulations they referred to in their 
opinion	in	Kolašović’s	case.

The	 Supreme	 Sharīʿa	Court	 subsequently	 clarified	 that	
the	1892	opinion,	addressing	the	legal	relationship	between	a	fa-
ther	and	his	illegitimate	child,	was	limited	to	the	realm	of	kinship	
and	inheritance,	and	thus	did	not	broach	the	subject	of	religious	
affiliation.	To	support	their	December	1901	opinion,	the	supreme	
qāḍīs	 included	Arabic	 quotes	 in	Latin	 transliteration	 from	 au-
thoritative	Ḥanafī	works,	which	 they	 also	 translated	 into	Bos-
nian.	Hafizović	and	Šarac	quoted	two	passages	from	the	Dürer, a 
work	that	compiled	and	explained	the	Ḥanafī	doctrine’s	most	im-
portant legal opinions and one of the most important legal com-
mentaries in the late nineteenth century alongside the Mülteka 
(the Multaqā ’l-abḥur	of	Ibrāhīm	al-Ḥalabī).	They	also	referred	
to	a	passage	from	ʿAlāʾ	al-Dīn	al-Ḥaṣkafī’s	seventeenth-centu-
ry al-Durr al-mukhtār	 and	 three	 passages	 from	 Ibn	 ʿĀbidīn’s	
nineteenth-century Radd al-muḥtār ʿalā ’l-Durr al-mukhtār,	 a	
commentary	on	the	former.	Both	works	were	considered	author-
itative and regularly cited in sharīʿa court rulings in Bosnia.88

The case’s ultimate outcome is not documented in the 
archives,	however,	what	can	be	ascertained	shows	that	the	Ot-
toman	Ḥanafī	 legal	 tradition	remained	in	use	under	Habsburg	
rule.	At	 the	same	time,	 it	 is	possible	 to	see	 that	 the	efforts	of	
Habsburg	officials	to	standardize	and	regulate	Islamic	jurispru-
dence	were	 dogged	 by	 their	 lack	 of	 expertise	 in	 Islamic	 law	
and	over-reliance,	if	not	outright	dependance	on	the	knowledge	
and interpretation of Bosnian qāḍīs.	As	a	result,	the	Muslim	su-
preme qāḍīs	were	able	to	maintain	their	authority	in	interpreting	
Islamic	law	and	to	continue	applying	the	Ḥanafī	legal	tradition	

87	 ABiH,	VŠS,	box	65,	E	1892-8.	This	court	case	has	been	described	in	
greater	detail	in	Younis,	“Nezakonita,” supra note 8 at 51–52.

88	 ABiH,	VŠS,	box	95a,	E	1901-24;	durMišević, supra note 7 at 70–72,	
103,	111–14.
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with	 some	 adaptations	 to	 the	 legal	 practices	 prevalent	 in	 the	
Habsburg	Empire.	These	modifications	 included	references	 to	
codified	 Islamic	 law,	 such	 as	 the	Mecelle	 and	 the	 1883	Aus-
tro-Hungarian	compilation	of	Ḥanafī	legal	norms	on	marriage,	
family,	and	inheritance.	

In	 fact,	 this	 tendency	 to	modernize	and	codify	 Islamic	
law	had	already	begun	during	 the	Ottoman	Tanzimat	 reforms,	
when	 legal	 codifications	 of	 Islamic	 law,	 such	 as	 the	Mecelle,	
were	drafted.89	The	difference	in	the	Habsburg	period	was	that	
the qāḍīs	were	supervised	by	state	officials	who	sought	to	stan-
dardize	 legal	 opinions	 and	 sources	 but	 who	 lacked	 sufficient	
knowledge	of	Islamic	jurisprudence.	As	a	result,	Bosnian	qāḍīs 
had	to	present	their	legal	opinions	in	a	form	that	was	understand-
able	 to	Habsburg	 judges	 and	officials,	which	meant	 including	
references	to	authoritative	legal	works	and	codifications	of	Is-
lamic	 law	 translated	 into	Bosnian.	Through	 this	process,	Bos-
nian qāḍīs	were	able	to	retain	their	legal	authority.

However,	when	we	examine	attempts	to	reform	the	in-
terpretation	 and	 application	 of	 Islamic	 law,	 we	 see	 that	 the	
qāḍīs	were	unable	to	significantly	deviate	from	established	le-
gal	 practices.	 Often,	 explicit	 approval	 from	 above,	 including	
the	Supreme	Sharīʿa	Court,	 the	Ulema-Medžlis,	 and	 even	 the	
Habsburg	provincial	government,	was	necessary	to	bring	about	
legal	 innovations	and	new	practices.	For	example,	 in	 the	mid-
1890s,	several	district	qāḍīs	turned	to	the	Supreme	Sharīʿa	Court	
because	of	the	growing	number	of	deserted	wives.	Since	many	
of	their	husbands	had	emigrated	to	the	Ottoman	Empire,	these	
women	had	been	 left	without	property	or	 alimony,	while	 also	
being both destitute and unable to remarry. 

The	 Ḥanafī	 legal	 school	 (OT:	 mezheb;	 Ar.	 madhhab) 
followed	in	Bosnia	had	rather	unfavorable	provisions	for	such	
situations:	A	wife	could	only	dissolve	her	marriage	to	a	missing	
husband	if	he	was	declared	dead.	In	the	absence	of	official	doc-
umentation,	Ḥanafī	jurists	generally	held	that	this	was	possible	
after	a	period	of	ninety	to	120	years,	making	divorce	unviable	for	

89 On the emergence of legal positivism in the Ottoman Empire during 
the	nineteenth	century,	see	Rubin,	supra note 71.
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abandoned	women.90 A qāḍī	from	the	town	of	Visoko	suggested	
in	1894	 that	 in	such	cases	 the	Mālikī	doctrine,	which	allowed	
the	dissolution	of	a	marriage	if	the	husband	was	absent	and	his	
whereabouts	were	 unknown	 for	 at	 least	 four	 years,	 should	 be	
applied.	After	 the	Ulema-Medžlis	 issued	 a	 similar	 legal	 opin-
ion,	 the	Supreme	Sharīʿa	Court	 ruled	on	December	30,	 1895,	
that	 in	 such	 serious	cases,	 the	qāḍīs	 could	 refer	 to	 the	Mālikī	
school,	which	allowed	the	dissolution	of	a	marriage	under	 the	
above-mentioned conditions.91

Not	all	women	who	had	been	abandoned	by	 their	hus-
bands	were	eligible	for	divorce,	however.	For	example,	if	they	
had	 been	 left	 less	 than	 four	 years	 earlier	 or	 if	 they	 knew	 the	
whereabouts	of	their	husbands,	they	could	not	file	for	divorce.	
The	outbreak	of	World	War	I	increased	the	number	of	such	wom-
en due to the male population’s mobilization and the ensuing 
economic	 hardship,	 reigniting	 debates	 about	 possible	 reforms	
of	Islamic	divorce.	In	this	context,	the	reform-oriented	Bosnian	
reis-ul-ulema	Džemaludin	Čaušević	was	inspired	by	a	decision	
of the meşihat	 (OT,	 the	 office	 of	 the	 şeyhülislam) in Istanbul 
to	adopt	Ḥanbalī	provisions	allowing	women	to	divorce	if	their	
husband	had	deserted	them	more	than	twelve	months	previously	
and left no property for their support. This facilitation of divorce 
was	introduced	by	a	fatwā issued by the şeyhülislam on Februa-
ry	28,	1916,	which	became	effective	by	an	irade-i seniyye	(OT,	
“imperial	rescript”)	on	March	5,	1916.92	After	this	legal	reform,	
in	mid-1916,	Čaušević	consulted	with	the	şeyhülislam	Ürgüplü	
Mustafa Hayri Efendi and proposed to do the same for Habsburg 
Bosnia.	Therefore,	 the	Supreme	Sharīʿa	Court	 drafted	 a	 simi-
lar	decree,	which	was	issued	as	a	circular	to	all	district	sharīʿa 
courts after receiving formal approval from the provincial gov-
ernment in January 1917.93

90	 Selma	 Zečević,	Missing Husbands, Waiting Wives, Bosnian Muftis: 
Fatwa Texts and the Interpretation of Gendered Presences and Absences in Late Ot-
toman Bosnia,	in	woMen in the ottoMan balkans: gender, culture and history 
344–49	(Amila	Buturović	and	İrvin	C.	Schick,	eds.,	2007).

91	 ABiH,	VŠS,	box	1,	A	1895-10.
92	 Nihan	Altınbaş,	Marriage	and	Divorce	in	Early	Twentieth	Century	Ot-

toman	Society:	The	Law	of	Family	Rights	of	1917,	143–46	(2014)	(Ph.D.	dissertation,	
İhsan	Doğramacı	Bilkent	University).

93	 ABiH,	VŠS,	box	31,	B	1916-2;	ABiH,	VŠS,	box	2,	A	1917-1.
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Achieving	legal	solutions	by	borrowing	from	another	le-
gal	 school,	 a	phenomenon	known	as	 takhayyur,	was	 common	
in	the	late	nineteenth-century	Muslim	world	in	order	to	reform	
Islamic legal practices.94	Already	in	the	mid-eighteenth	century,	
as	Selma	Zečević	has	pointed	out,	some	Bosnian	muftīs found 
it	permissible	 for	a	woman	 to	change	 legal	school	 to	obtain	a	
divorce from a missing husband.95	However,	 there	were	 some	
general	obstacles	to	legal	borrowing	in	Ottoman	court	practice.	
Judith	 Tucker	 has	 explained	 how	 in	 eighteenth-century	 Otto-
man	Syria	and	Palestine,	Ḥanafī	judges	strictly	followed	Ḥanafī	
doctrine,	according	to	which	deserted	women	seeking	a	divorce	
would	 turn	 to	 Shāfiʿī	 or	Ḥanbalī	 judges,	who	would	 then	 ap-
ply	 the	more	 favorable	 provisions	 of	 their	 respective	 schools,	
allowing	for	the	marriage’s	annulment	in	cases	of	desertion	and	
nonpayment of alimony.96 

Yavuz	Aykan,	on	 the	other	hand,	has	shown	 that	 some	
muftīs considered it impermissible to turn to other legal doc-
trines	for	a	divorce.	For	example,	the	muftī of Medina Esad al-
Medeni	 (d.	1704),	wrote	a	 fatwā	according	 to	which	a	Ḥanafī	
woman	 could	 not	 go	 to	 a	 judge	 of	 another	 legal	 school for a 
divorce.	However,	he	found	a	case	from	1664	in	which	a	woman	
from	the	city	of	Amid	(modern-day	Diyarbakır)	converted	to	the	
Shāfiʿī	school	to	obtain	a	divorce.	Yet,	the	annulment	of	the	mar-
riage	was	performed	by	a	müderris (OT,	a	religious	professor)	
of	the	Shāfiʿī	school	and	not	by	a	judge	of	the	Ottoman	Ḥanafī	
court.	Aykan	views	this	as	an	indication	of	the	limited	authority	
of Ottoman qāḍīs,	who,	as	judges	of	Ḥanafī	institutions,	could	
not easily turn to other schools of jurisprudence.97

Such	 limited	 borrowing	 between	 legal	 schools	 is	 also	
evident	 in	Habsburg	Bosnia,	where	qāḍīs sought explicit per-
mission from above to apply other doctrines. This indicates that 

94 Fikret karčić, društveno-Pravni asPekt islaMskog reForMizMa: 
Pokret za reForMu šeriJatskog Prava i nJegov odJek u JugoslaviJi u PrvoJ Polovi-
ni xx viJeka 208–10 (1990).

95	 Zečević,	supra note 90 at 348.
96 Judith e. tucker, in the house oF the law: gender and islaMic 

law in oTToman SyRia anD paleSTine 83–84 (2019).
97 yavuz aykan, rendre la Justice à aMid: Procédures, acteurs et 

doctrines dans le contexte ottoMan du xviiièMe siècle 164–66 (2016).
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the Bosnian qāḍīs	adhered	to	legal	doxa,	which	generally	crys-
tallized in the Ottoman Empire in the late nineteenth century 
and	eventually	led	to	various	codifications	of	Islamic	law,	such	
as the Mecelle.98	Although	Islamic	law	in	the	fields	of	marriage	
and	family	was	not	codified	by	the	Habsburg	authorities,	Aus-
tro-Hungarian	officials	were	supportive	of	issuing	decrees	that	
outlined clear provisions for regulating Islamic marriage and di-
vorce,	especially	when	it	 involved	borrowing	from	other	legal	
doctrines not traditionally practiced in Bosnia.

ContESting loCal QāḍīS

As	 outlined	 above,	 modifications	 to	 the	 Islamic	 legal	 system	
made	 by	 the	 Habsburg	 administration	 were	 contested	 among	
Bosnian Muslims and actively challenged by the Muslim au-
tonomy	movement.	Nevertheless,	Bosnian	Muslims	did	use	the	
newly	established	legal	institutions,	such	as	the	Supreme	Sharīʿa	
Court,	to	appeal	the	decisions	of	local	qāḍīs. 

According	to	official	figures,	the	Supreme	Sharīʿa	Court	
registered 578 petitions in 1888 and 868 in 1905.99	However,	
there	remained	several	obstacles	to	filing	a	complaint	with	the	
Supreme	Sharīʿa	Court:	Unlike	the	first	instance	proceedings	in	
local sharīʿa	courts,	which	were	conducted	orally	by	a	qāḍī,	the	
judges	of	the	Supreme	Sharīʿa	Court	decided	on	appeals	on	the	
basis	 of	 the	 documented	 appeal	 and	written	 court	 documents,	
without	 the	 plaintiffs	 being	 physically	 present.	 Since	 eighty-
eight	percent	of	 the	Bosnian	population	was	 illiterate,	 at	 least	
according	to	official	figures	from	1910,100	submitting	a	written	
appeal could be problematic. 

98	 See,	 e.g.,	Yavuz	Aykan,	From the Hanafi Doxa to the Mecelle: The 
Mufti of Amid and Genealogies of the Ottoman Jurisprudential Tradition,	in	foRmS 
and institutions oF Justice: legal actions in ottoMan contexts	(Yavuz	Aykan	
and	Işık	Tamdoğan,	eds.,	2018),	available	at	http://books.openedition.org/ifeagd/2334.

99 This represented approximately 3 percent (1888) and 1 percent (1905) 
of	all	petitions	filed	in	the	first	instance	district	sharīʿa	courts.	The	decline	was	main-
ly attributable to a dramatic increase in the total number of petitions to the district 
sharīʿa	 courts.	 In	 1888,	 17,409	 petitions	were	 filed,	 compared	 to	 75,842	 in	 1905.	
beRichT,	supra	note	29	at	519,	522.

100 Fabio gioMi, Making MusliM woMen euroPean 82–83 (2021).
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Alternatively,	plaintiffs	could	file	an	appeal	with	the	lo-
cal qāḍī,	who	would	write	up	the	petition	and	forward	it	to	the	
Supreme	Sharīʿa	Court.101	At	 the	 same	 time,	written	 petitions	
allowed	local	plaintiffs,	even	from	geographically	remote	areas,	
to	communicate	directly	with	the	judicial	authorities	in	Saraje-
vo,	bypassing	the	local	qāḍī’s	authority.	This	was	further	facil-
itated	by	 the	expansion	of	communication	 infrastructure,	 such	
as	efficient	postal	services	and	telegraph	lines,	which	had	been	
established	under	Ottoman	rule	and	allowed	for	quick	and	direct	
correspondence	with	the	Supreme	Sharīʿa	Court.102 Most com-
plaints	filed	at	the	Supreme	Sharīʿa	Court	sought	a	revision	of	a	
local qāḍī’s	judgment,	often	using	arguments	based	on	Islamic	
legal	stipulations	of	the	Ḥanafī	tradition.	However,	we	can	ob-
serve	that	local	plaintiffs	used	the	Supreme	Sharīʿa	Court	to	con-
test the local qāḍī’s	authority,	such	as	by	claiming	that	he	acted	
inappropriately or corruptly. 

For	example,	 in	 the	spring	of	1880,	some	Muslim	citi-
zens	of	Travnik	filed	a	complaint	against	the	local	qāḍī,	Jakub	
Arnaut,	for	alleged	incompetence.103	Or	in	the	town	of	Derventa,	
in	 1892,	Mustafa	Omer	Efendić	 filed	 a	 complaint	 against	 the	
local qāḍī for an alleged insult.104	In	both	cases,	the	provincial	
government,	which	had	to	rule	on	the	charges,	rejected	them	as	
baseless. The authorities only intervened in individual cases of 
accusations against qāḍīs,	especially	when	there	was	evidence	
of	embezzlement	of	state	funds	and	official	fees.	On	these	oc-
casions,	qāḍīs	were	prosecuted	and	sentenced	to	prison	or,	for	
lesser	 offenses,	 reprimanded.105 The rare interventions against 
local qāḍīs	may	have	been	primarily	driven	by	insufficient	evi-
dence	and	unverifiable	accusations.	In	addition,	the	latter	were	
subject	 to	strict	administrative	control	and,	particularly	during	
the	 first	 years	 of	 the	 occupation,	 were	 regularly	 checked	 for	

101	 The	official	procedural	rules	also	explicitly	provided	for	this	possibili-
ty. See kruszelnicki,	supra	note	57	at	49–50,	53–54.

102	 On	 communication	 infrastructure	 in	 late	Ottoman	Bosnia,	 see,	 e.g.,	
zaFer gÖlen, tanzîMât dÖneMinde bosna hersek: siyasî, İdarî, sosyal ve 
ekonoMik duruM 358–62 (2010).

103	 ABiH,	VŠS,	box	15,	B	1880-63.
104	 ABiH,	VŠS,	box	65,	E	1892-23.
105 youniS,	supra	note	8	at	302,	310.
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their	ability	and	 trustworthiness	by	Habsburg	officials	and	 the	
Supreme	Sharīʿa	Court.106	Moreover,	qāḍīs had to meet the same 
general	employment	 requirements	as	other	Habsburg	officials,	
such	as	swearing	an	oath	to	the	emperor.107	These	measures	like-
ly	 helped	 build	 a	 certain	 level	 of	 trust	 between	 the	Habsburg	
government and local Bosnian qāḍīs.

Another reason for the administration’s non-intervention 
was	that	Habsburg	officials	and	the	Supreme	Sharīʿa	Court	judg-
es	often	 suspected	plaintiffs	of	weaponizing	complaints	 about	
qāḍī	misconduct.	For	example,	in	1890,	in	response	to	a	com-
plaint	filed	by	Asif-beg	Kapetanović	of	Derventa	against	the	dis-
trict qāḍī,	the	Supreme	Sharīʿa	Court	stated	that	it	was	common	
practice among local begs (noblemen) to accuse qāḍīs of petty 
crimes,	especially	when	 the	 latter	did	not	 rule	 in	 the	 former’s	
favor.	Therefore,	it	found	Asif-beg	Kapetanović’s	complaint	un-
founded and his accusations mostly untrue.108

Even if in the present case archival documents do not 
clearly	show	the	extent	 to	which	 the	Supreme	Sharīʿa	Court’s	
assessment	was	actually	correct,	it	is	more	pronounced	in	other	
court	 cases	 in	which	 plaintiffs	 used	 accusations	 against	qāḍīs 
as	a	means	of	supporting	their	legal	claims.	For	example,	Haso	
Bešlagić	from	Cazin	complained	to	the	provincial	government	
at the end of October 1896 that the local qāḍī	in	Cazin,	Hadžić,	
had	offended	him	by	insulting	his	wife.	He	also	accused	the	qāḍī 
of	accepting	a	bribe	from	his	wife’s	brother.	

Several	days	earlier,	Haso	had	taken	Zlata	Oraščanin	from	
the	village	of	Pištaline	to	marry	him.	However,	it	was	disputed	
whether	 Zlata	 had	 joined	Haso	 voluntarily,	 as	 her	 brother	Mi-
ralem	 intervened	against	 the	planned	marriage.	Specifically,	he	
complained to the sharīʿa court in Cazin that Zlata had been ab-
ducted	against	her	will.	After	hearing	Zlata’s	testimony,	District	

106 Circularerlass der Landesregierung in Sarajevo vom 25. Februar 
1880, Nr. 757 Just., betreffend die Gehalte der Scheriatsrichter,	 in	Sammlung DeR 
Für bosnien und die hercegovina erlassenen gesetze, verordnungen und nor-
malweiSungen: ii. banD. JuSTizveRwalTung	30	(1881),	30;	youniS,	supra note 8 at 
52.

107	 Verordnung	über	die	Organisation	und	den	Wirkungskreis	der	Scheri-
atsgerichte,	supra	note	24,	art.	5.	

108	 ABiH,	VŠS,	box	59,	E	1890-45.
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Qāḍī	Hadžić	ruled	that	she	should	return	to	her	brother,	as	she	was	
both	a	minor	and	did	not	want	to	marry	Haso.	Nevertheless,	Haso	
filed	a	complaint	with	the	Supreme	Sharīʿa	Court,	which	subse-
quently	opened	an	investigation	and	questioned	several	witnesses	
to	the	trial,	all	of	whom	contradicted	one	another.	

The muhtar	 (Bosnian,	 neighborhood	 headman)	 from	
Cazin,	Osman	Toromanović,	confirmed	the	accusations	against	
Qāḍī	Hadžić,	 describing	how	during	 the	 trial	 he	 became	 irate	
and	 pulled	 down	Zlata’s	 feredža	 (Bosnian,	 a	 type	 of	 garment	
typically	worn	 in	 public	 by	Muslim	women),	 veil,	 and	 boots,	
while	 insulting	 her	 and	Haso.	On	 the	 other	 hand,	 the	muhtar 
from	Velika	Kladuša,	Omer	Okanović	said	that	Qāḍī	Hadžić	did	
not	swear.	At	the	same	time,	he	questioned	Qāḍī	Hadžić’s	judg-
ment	because	he	testified	that	Zlata	had	voluntarily	gone	to	Haso	
and	should	be	able	to	marry	without	a	proxy.	Qāḍī	Hadžić	vehe-
mently	denied	these	accusations,	which	were	also	supported	by	
the testimony of a hodža	(Bosnian,	a	religious	teacher)	from	a	
nearby	village	and	the	Cazin	Sharīʿa	Court’s	clerk.	Because	of	
these	 contradictory	 statements,	 the	 provincial	 government	 de-
cided	 in	May	1897	not	 to	 intervene	 in	 the	matter,	 and	Haso’s	
complaint	was	rejected.109

At	other	times,	false	accusations	could	have	legal	conse-
quences:	A	complaint	written	on	October	2,	1903,	in	the	name	of	
the	“citizens	of	Banja	Luka”	accused	the	local	district	qāḍī	Sadik	
Džumhur	and	a	trainee	at	the	sharīʿa	court,	Mehmed	Ćesović,	
of	having	issued	a	false	power	of	attorney	for	Hamid	Husedži-
nović,	according	to	which	the	latter	could	manage	the	assets	of	
Meleća	Šibić.	The	latter	was	quickly	suspected	of	having	written	
the	complaint,	which	she	ultimately	confirmed	during	interroga-
tion	on	October	21,	1903.	

The	story	behind	the	complaint	was	that	Meleća	had	been	
placed	under	guardianship	in	1902	owing	to	“prodigality”	and	
could therefore no longer manage her property herself. As she 
was	unsatisfied	with	the	choice	of	guardian	to	manage	her	prop-
erty,	she	appealed	to	the	local	sharīʿa court against the appoint-
ment	of	her	uncle	Hamid	Husedžinović.	However,	Qāḍī	Džum-
hur	 rejected	 her	 complaint	 and	 confirmed	 that	 Husedžinović	

109	 ABiH,	VŠS,	box	20,	B	1896-22.
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should	administer	Meleća’s	property	as	guardian.	Subsequently,	
in	September	1903,	Meleća	filed	 an	 appeal	with	 the	Supreme	
Sharīʿa	Court	against	Qāḍī	Džumhur’s	ruling.

Nevertheless,	 she	did	not	even	wait	 for	 the	decision	of	
the Supreme Sharia Court and drafted the abovementioned com-
plaint	in	the	name	of	the	“citizens	of	Banja	Luka”	on	October	2,	
1903	with	the	help	of	a	lawyer	and	his	clerk.	In	it,	she	accused	
Qāḍī	Džumhur	and	the	trainee	Ćesović	of	abuse	of	office.	Džum-
hur,	however,	did	not	accept	her	 slander	and	filed	a	complaint	
with	 the	 criminal	 court	 for	 “the	wrongful	 accusation	 of	 abuse	
of	office.”	As	a	result,	Meleća	was	sentenced	 to	seven	days	 in	
prison	by	the	criminal	authorities.	Meleća’s	appeal	did	cause	the	
proceedings	to	be	reopened,	however,	the	result	is	not	document-
ed	among	the	archival	files.110

These	cases	illustrate	how	plaintiffs	strategically	used	al-
legations of misconduct against qāḍīs,	albeit	often	with	moderate	
success	due	to	insufficient	or	contradictory	evidence.	As	Sartori	
has	convincingly	shown	with	reference	to	the	Islamic	legal	sys-
tem	in	Central	Asia	under	Russian	rule,	the	tendency	of	local	pop-
ulations to portray qāḍīs	as	corrupt	can	be	seen	as	a	consequence	
of	colonial	administration.	There,	Russian	authorities	viewed	lo-
cal qāḍīs	with	great	suspicion	and	local	plaintiffs	integrated	their	
doubts	into	their	complaints.	Thus,	qāḍīs became “colonial scape-
goats”	who	were	blamed	for	making	certain	legal	claims.111 

The	 situation	 in	Habsburg	Bosnia	 is	 quite	 similar:	The	
Austro-Hungarian authorities often regarded the Bosnian qāḍīs 
as	untrustworthy	and	established	mechanisms	to	control	them—
first	 and	 foremost	 the	 Supreme	 Sharīʿa	 Court	 in	 Sarajevo.	As	
with	 the	other	civil	servants,	serious	misconduct	among	qāḍīs,	
delineated	in	a	law	passed	in	1907,	was	punishable	by	transfer,	
demotion,	or	suspension.112	This	influenced	the	legal	conscious-
ness	of	the	local	population,	who	were	well	informed	that	qāḍīs 
faced	serious	repercussions	for	misconduct.	Accordingly,	plain-
tiffs adapted arguments in their complaints and did not base 
claims solely on Islamic legal principles. 

110	 ABiH,	VŠS,	box	105,	E	1903-54.
111 SaRToRi,	supra note 84 at 129–56.
112 youniS,	supra note 8 at 303.
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Nevertheless,	it	should	be	mentioned	that	allegations	of	
corruption and misconduct against qāḍīs	had	been	widespread	
during	Ottoman	rule	of	Bosnia,	and	did	not	solely	emerge	during	
the Habsburg occupation. The Bosnian scholar Muhamed Emin 
Isević,	for	example,	criticized	the	state	of	the	administration	in	
his treatise on The Situation in Bosnia (Ahval-i Bosna),	writ-
ten	in	the	early	nineteenth	century,	that	described	the	qāḍīs and 
naibs	(Bosnian	and	OT,	a	substitute	judge)	as	extremely	corrupt	
and incompetent.113

Plaintiffs also used other strategies to challenge the au-
thority of local qāḍīs and to attempt to assert their legal claims 
in	 court	 proceedings.	 If	 they	 were	 dissatisfied	 with	 a	 qāḍī’s 
judgment,	they	appealed	not	only	to	the	Supreme	Sharīʿa	Court	
but	sometimes	also	to	the	Ulema-Medžlis.	Such	“jurisdictional	
jockeying”	can	be	traced	to	the	fact	that	the	responsibilities	of	
the	 Supreme	Sharia	Court	 and	 the	Ulema-Medžlis for the in-
terpretation	and	application	of	Islamic	law	were	not	clearly	de-
lineated.114	For	example,	some	plaintiffs	who	wanted	to	appeal	
a decision of a local qāḍī sent their complaint directly to the 
reis-ul-ulema,	the	chief	muftī and highest religious authority for 
Muslims in Habsburg Bosnia.115 

In	 one	 case,	 the	 plaintiff	 even	 explicitly	 asked	 to	 be	
judged by the reis-ul-ulema instead of a qāḍī:	Džiha	Imamović,	
the	widow	of	a	former	qāḍī	from	Bijeljina,	wrote	a	letter	to	the	
reis-ul-ulema	 just	a	few	days	after	filing	an	appeal	against	 the	
local qāḍī’s	verdict.	She	disagreed	with	the	latter’s	decision	that	
she,	as	her	son’s	guardian,	should	give	the	bride’s	prompt	dow-
er (Bosnian: mehri muaddžel;	OT:	mehr-i muaccel;	Ar.:	mahr 
muʿajjal) and the trousseau (Bosnian: džihaz;	OT:	cihaz) to her 
daughter-in-law.	In	her	letter	to	the	reis-ul-ulema,	she	also	de-
manded that her case not be judged by a qāḍī but by the reis-ul-
ulema	himself,	stating:	“I	do	not	want	a	qāḍī	to	judge	me,	but	
the reis-ul-ulema.”116

113	 Ahmed	S.	Aličić,	Manuscript Ahval-i Bosna by Muhamed Emin Isević 
(Early 19th Century),	50	pRilozi za oRiJenTalnu filologiJu 232 (2002).

114 karćić,	supra note 5 at 116–17.
115	 See,	e.g.,	ABiH,	VŠS,	box	32,	B	1918-41.
116	 Gjiha	Imamović,	rođ.	Smajić,	to	the	reis-ul-ulema,	Bjeljina	(March	10,	

1913)	(ABiH,	VŠS,	box	30,	B	1913-15).
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Džiha	 presumably	 hoped	 for	 a	 more	 favorable	 ruling	
from the reis-ul-ulema	 than	 from	 the	 Supreme	Sharīʿa	Court.	
And	 her	 letter	 did	 have	 an	 impact	 on	 the	 final	 verdict:	After	
initially upholding the local qāḍī’s	 verdict	 on	 appeal,	 the	 Su-
preme	Sharīʿa	Court	 overturned	 the	decision	 after	 the	 reis-ul-
ulema	forwarded	Džiha’s	letter	to	the	appeal	court.	Instead,	the	
supreme qāḍīs	recommended	that	her	son	and	daughter-in-law	
seek	a	mutual	agreement	leading	to	a	khulʿ divorce (one initiated 
by	the	wife	and	granted	with	the	husband’s	consent;	Bosnian	and	
OT: hul) before the local qāḍī	in	Bijeljina.	However,	if	no	agree-
ment	could	be	reached,	the	court	would	have	to	further	clarify	
the exact distribution of goods and money.117

ConCluSion

The	 integration	 of	 Islamic	 law	 into	 the	 newly	 established	
Habsburg administrative structures in Bosnia ushered in sig-
nificant	changes	to	the	extant	Islamic	legal	system.	At	the	same	
time,	some	aspects	of	the	Ottoman	Islamic	legal	tradition	were	
preserved. Based on an analysis of archival documents from 
the	Supreme	Sharīʿa	Court,	this	article	argues	that	the	modifi-
cations made by the Habsburgs led to an amalgamation of the 
Ottoman	 Islamic	 legal	 tradition	 with	Austro-Hungarian	 legal	
concepts	in	court	practice,	paving	the	way	for	new	legal	under-
standings and practices.

More	specifically,	 the	 restructuring	of	 the	 Islamic	 legal	
system under Habsburg rule granted external administrators 
more	control	over	Islamic	jurisdiction,	while	its	scope	was	strict-
ly	 reduced	 to	marriage,	 family,	and	 inheritance	matters	among	
the	Muslim	 population.	Concurrently,	 a	 significant	 part	 of	 the	
Ottoman	Ḥanafī	legal	tradition,	including	the	use	of	the	Ottoman	
Turkish	language	and	script	and	Ḥanafī	legal	provisions	and	tex-
tual	sources,	continued	to	be	applied.	This	hybrid	legal	system	
witnessed	 frequent	 negotiations	 about	 how	Austro-Hungarian	
and	Ottoman	Ḥanafī	legal	practices	could	be	combined	in	prac-
tice	or	where	boundaries	between	the	two	should	be	drawn.	Si-
multaneously,	this	fostered	new	legal	practices,	such	as	increased	

117	 ABiH,	VŠS,	box	30,	B	1913-15.
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proceduralization and legal formalism at sharīʿa courts. Although 
the	Habsburg	authorities	certainly	made	significant	interventions,	
some	of	the	concepts	they	introduced	were	already	familiar	to	the	
Ottoman	legal	system.	Thus,	a	multi-level	legal	hierarchy	with	
oversight mechanisms or legal formalism could be also found in 
the Ottoman Empire of the late nineteenth century. 

Overall,	Habsburg	reforms	to	the	Islamic	judiciary	were	
met	with	 both	 opposition	 and	 approval.	While	qāḍīs,	 particu-
larly	those	serving	at	the	Supreme	Sharīʿa	Court,	were	actively	
involved	in	promoting	legal	changes,	the	supporters	of	the	Mus-
lim autonomy movement opposed the reduced jurisdictional 
function of Bosnian qāḍīs.	 Nevertheless,	 local	 actors,	 includ-
ing qāḍīs	 and	 plaintiffs,	 actively	 shaped	 the	 Islamic	 judiciary	
under Austro-Hungarian administration. Despite the efforts of 
Habsburg	officials	to	standardize	and	unify	Islamic	legal	prac-
tice,	Bosnian	qāḍīs maintained some autonomy and the ability to 
further	apply	the	Ḥanafī	legal	doctrine	due	to	their	legal	exper-
tise.	Yet,	their	authority	was	simultaneously	challenged	by	local	
plaintiffs	who	made	use	of	the	new	legal	institutions,	such	as	the	
Supreme	Sharīʿa	Court,	to	focus	on	procedural	and	formal	cor-
rectness	as	well	as	on	accusations	of	misconduct	or	corruption	to	
support their legal claims.

In	 conclusion,	 the	 integration	 of	 Islamic	 law	 into	 the	
Austro-Hungarian administrative structures in Bosnia can be 
seen	as	a	process	of	translation	of	values,	knowledge,	and	prac-
tices,	resulting	in	a	“hybridization”	of	the	Ottoman	Islamic	legal	
tradition	with	Habsburg	legal	structures.	Existing	studies	of	Is-
lamic	law	under	Habsburg	rule	have	primarily	focused	on	legal	
norms	and	structures,	 thereby	automatically	emphasizing	con-
tinuities or ruptures.118	By	zooming	 in	on	 the	micro-level,	 the	
present	article	offers	a	more	nuanced	view	of	the	implications	
these changes had for Islamic legal practices on the ground. 
Rather	 than	thinking	solely	about	changes	or	continuities,	 this	
paper has highlighted the negotiations surrounding the amalga-
mation	of	new	and	old	traditions	that	created	new	meanings	and	
practices	as	well	as	the	agency	that	local	actors	had	in	actively	
shaping legal practices.

118	 Karčić,	supra	note	5;	Bećić,	supra note 6.
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Equally,	 this	 article	 has	 contributed	 to	 the	 recently	
growing	 interest	 in	 the	 status	 of	Muslim	 communities	 in	 the	
post-Ottoman	 Balkans.	 In	 the	 neighboring	 nation-states	 that	
emerged	following	the	Congress	of	Berlin	1878,	Muslims	were	
also guaranteed religious freedom and autonomy. Similarly to 
Habsburg	Bosnia,	Islamic	religious	and	legal	institutions	were	
integrated	 into	 the	 new	 administrative	 structures	 and	 thereby	
played a crucial role in ensuring the rights of Muslim commu-
nities under Christian rule.119	However,	 in	 contrast	 to	Bulgar-
ia,	Serbia,	or	Montenegro,	Bosnia	was	administered	by	another	
empire,	 the	 rule	of	which	 is	often	characterized	 in	a	historio-
graphic	 sense	 as	 “quasi-colonial.”	 It	 does	 not	 come	 as	 a	 sur-
prise,	therefore,	that	Habsburg	reforms	of	the	Islamic	judiciary	
were,	to	some	extent,	inspired	by	colonial	models,	such	as	those	
in	French	Algeria.	In	the	same	vein,	Islamic	legal	practice	under	
Habsburg rule produced similar phenomena as in other Islamic 
legal	 systems	under	 colonial	 rule,	 such	 as	 in	Russian	Central	
Asia.	 Consequently,	 examining	 Islamic	 legal	 practices	 under	
Habsburg rule can enhance our understanding of encounters be-
tween	Islamic	 law	and	European	or	other	 legal	 traditions	 that	
occurred	outside	the	Balkans.

119	 See,	e.g.,	gReble,	supra	note	1;	meThoDieva,	supra note 11.
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