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Abstract
This article examines two significant developments in Saudi criminal law
during 2018 and 2019 respectively: the abolition of al-hukm bi-I-shubha
(criminal convictions based on doubt) and the abolition of al-ta‘zir bi-1-jald
(discretionary flogging punishments). The King undertook these develop-
ments as part of a broader plan to overhaul the Saudi justice system. Con-
sidering their grounding in figh, analyzing these abolished practices yields
key insights: the intricate elements of hudud enforcement; the susceptibility
of hudud jurisprudence to interpretive variances that yield unpredictable ju-
dicial outcomes, the inadequacy of hudid as a capping threshold for ta‘zir
offenses; and the possibility of implementing broad measures to guide the
enforcement of hudd, which may eventually evolve or find parallels in other

Jurisdictions.
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INTRODUCTION*

audi Arabia stands out in the Muslim world for its formal
legal system which has continuously evolved from medieval
models.! This is particularly evident in the criminal domain.
While significant statutes have been enacted in other areas of
law,> Saudi criminal law remains minimally codified, espe-
cially in areas of hudiid (paramount prescribed punishments),
ta zir (discretionary punishments), and gisas (criminal retribu-
tive justice).’ This indicates that Saudi judges have consistent-
ly wielded considerable discretion in applying Islamic crimi-
nal rules and precedents, reflecting a continuation of classical
shart ‘a judgeship. Taking into account the monarchy’s interest
in upholding shari ‘a, an examination of recent royal edicts re-
garding hudid provides an invaluable opportunity to analyze
the jurisprudence of hudiid within both an authentic setting and
a contemporary context.
Recent developments revolve around Royal Edict No.
56485 (2018), which abolished the precedent widely called

* | thank Adam Druckman, Bahman Khodadadi, and Cem Tecimer for
their editorial assistance, and the anonymous reviewers for their valuable suggestions.

1 Frank E. Vogel, The Rule of Law in Saudi Arabia: Exploring Contra-
dictions and Traditions, in THE RULE oF LAwW IN THE MIDDLE EAST AND THE ISLAMIC
WorLD 135 (Eugene Cotran & Mai Yamani eds., 2000).

2 The Saudi government recently enacted three major statutes: (1) Stat-
ute of Evidence (2021), (2) Statute of Personal Status (2022), and (3) Statute of Civil
Transactions (2023). These statutes, along with others cited in this article, are avail-
able—primarily in Arabic—on the official Saudi government websites of the Bu-
reau of Experts at the Council of Ministers and the National Center for Archives and
Records.

3 There are reports about a forthcoming criminal code in Saudi Ara-
bia. See HRH Crown Prince Announces 4 New Laws to Reform the Kingdom's Ju-
dicial Institutions, SAup! PrREss AGENcY (Feb. 8, 2021) https://www.spa.gov.sa/en/
c70670822. Anecdotal reports suggest that the penal code’s enactment is foreseeable.
Although a draft was reportedly leaked in July 2022, the government maintains that
the alleged draft is inaccurate and that the code remains under review. See Saudi Ara-
bia: Repressive Draft Penal Code Shatters Illusions of Progress and Reform, AMNES-
TY INTERNATIONAL (Mar. 20, 2024), https://www.amnesty.org/en/latest/news/2024/03/
saudi-arabia-repressive-draft-penal-code-shatters-illusions-of-progress-and-reform/;
Senior Official at Saudi Ministry of Media: Alleged Draft of Penal Measures Recent-
ly Shared on Social Media Incorrect, Actual Draft Currently Undergoing Legislative
Review, Saup1 PrRESs AGENCY (Mar. 18, 2024), https://www.spa.gov.sa/2372150.
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al-hukm bi-I-shubha (convictions based on doubt),* and Royal
Edict No. 25634 (2019), which abolished al-ta ‘zir bi-I-jald (dis-
cretionary flogging punishments).’ The precedent of al-hukm bi-
[-shubha allowed judges to issue problematic convictions in cas-
es lacking evidentiary certainty, while the precedent of al-ta zir
bi-l-jald sanctioned corporal punishment at judicial discretion
without clear, standardized guidelines. Such powerful edicts are
not unusual for the assertive Saudi monarchy, where the mon-
arch rules and reigns simultanecously.® However, even by Saudi
standards, these edicts stand out as direct royal commands to the
judiciary to change some of its established hudiid precedents.

These commands highlight embedded tensions in the ap-
plication of hudiid, particularly its treatment of doubt and its
boundary-setting relationship with ta zir offenses. Furthermore,
these changes signal a deliberate shift in the Saudi legal system’s
approach to the application of hudiid, reflecting an evolving re-
lationship between the monarchy and the judiciary. They also
raise questions about the extent to which Islamic legal principles
remain flexible under monarchical authority. Given that hudiid
are traditionally seen as divinely mandated limits, royal inter-
vention in their application introduces a theologically sensitive
layer. These edicts offer a lens through which to explore how
human authority exercises agency in relation to what are under-
stood as God’s fixed commands. As such, these edicts illuminate
the broader dynamics of Islamic law’s evolution, highlighting
how classical Islamic legal doctrines are being adjusted within
contemporary structures of political authority and through direct
involvement in judicial practice.

Considering these royal edicts’ concise, conclusive na-
ture, I contextualize them using relevant rules and precedents
applied in Saudi courts. I then analyze them in light of their pro-
ceedings and impacts, in relation to their contexts. Ultimately,
this analysis is guided by two notions: First, Saudi monarchical
decrees are open to public scrutiny and bound by public inter-
est, as they are part of the res publica sphere because collective

4 Royal Edict No. 56485 (5/11/1439) corresp. July 18, 2018.
5 Royal Edict No. 25634 (20/4/1441) corresp. Dec. 18, 2019.
6  Basic Law oF GOVERNANCE (1992), arts. 55-58.
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efforts are made to enact and implement them,” and second, mo-
narchical decrees are interventions in contexts, not the context
itself, and thus they ought to have significant impacts (presum-
ably positive), otherwise, they would be unwarranted.?

AN OVERVIEW OF THE SAUDI LEGAL SYSTEM

Two forms of rules apply in Saudi Arabia: shari ‘a rules and stat-
utory rules. This duality of legislation is upheld across all levels,
beginning with the Basic Law which states that: “Courts shall
apply to cases brought before them the provisions of shari a,
as indicated by the Qur’an and Sunna, as well as the statutes
issued by wali al-amr [i.e., the monarch] that do not contradict
the teachings of the Qur’an and Sunna.”® The same principle is

7 Res publica is the counterpart of res privata, with both terms denot-
ing the idea of two spheres—public and private—where different sets of affairs exist
simultaneously in a political order. See Antoni Z. Kaminski, Res Publica, Res Pri-
vata, 12 INT’L PoL. Sc1. Rev. 337-51 (1991); JouN EHRENBERG, CIVIL SOCIETY: THE
CriticAL HisTory oF AN IDEA 30-39 (2017). It is undisputed that Saudi monarchical
decrees are within the public sphere (manakh ‘amm) and pertain to public affairs
(sha’'n ‘amm).

8  See Michal Tamuz & Eleanor T. Lewis, Facing the Threat of Disaster:
Decision Making When the Stakes are High, in THE OxFORD HANDBOOK OF ORGANI-
ZATIONAL DECISION MAKING 156-73 (Gerard P. Hodgkinson & William H. Starbuck
eds., 2008); Karen M. Hult & Charles E. Walcott, Influences on Presidential Decision
Making, in THE OxrorD HANDBOOK OF THE AMERICAN PRESIDENCY 529-48 (George
C. Edwards III & William G. Howell eds., 2009); Bénédicte Vidaillet, When “De-
cision Outcomes” are Not the Outcomes of Decisions, in THE OxForRD HANDBOOK
OF ORGANIZATIONAL DECISION MAKING 419-36 (Gerard P. Hodgkinson & William H.
Starbuck eds., 2008); George Wright & Paul Goodwin, Structuring the Decision Pro-
cess: An Evaluation of Methods, in THE OXFORD HANDBOOK OF ORGANIZATIONAL DE-
cISIoN MAKING 535-51 (Gerard P. Hodgkinson & William H. Starbuck eds., 2008);
Emily Hoole & Jennifer Martineau, Evaluation Methods, in THE OXFORD HANDBOOK
OF LEADERSHIP AND ORGANIZATIONS 168-96 (David V. Day ed., 2014); Sharon K.
Parker & Chiahuei Wu, Leading for Proactivity: How Leaders Cultivate Staff Who
Make Things Happen, in THE OxFORD HANDBOOK OF LEADERSHIP AND ORGANIZATIONS
381-404 (David V. Day ed., 2014); Geoffrey Brennan & Michael Brooks, Rational
Choice Approaches to Leadership, in THE OXFORD HANDBOOK OF PoLITICAL LEADER-
sHIp 162-75 (R. A. W. Rhodes & Paul’t Hart eds., 2014); David Brulé, Alex Mintz &
Karl DeRouen, Decision Analysis, in THE OXFORD HANDBOOK OF PoLITICAL LEADER-
sHIP 226-39 (R. A. W. Rhodes & Paul’t Hart eds., 2014); W. Warner Burke, Organiza-
tional Change, in THE OXFORD HANDBOOK OF ORGANIZATIONAL CLIMATE AND CULTURE
458-83 (Benjamin Schneider & Karen M. Barbera eds., 2014).

9  Basic Law oF GOVERNANCE (1992), art. 48.
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affirmed in the Judiciary Statute,'® Statute of Procedures Be-
fore Shari ‘a Courts," Statute of Procedures Before the Board of
Grievances,'? and Statute of Criminal Procedures."

These provisions guide the Saudi judiciary’s applica-
tion of shari‘a rules. Primarily, Saudi courts apply conclusive
shart ‘a rulings (ahkam qat iyya) which are provided by the con-
clusive texts of the original sources of shari ‘a, the Qur’an and
Sunna (nusiis/adilla gat iyya)."* It is conventionally held that for
a text to be deemed conclusive, it needs clarity and certainty in
authenticity and indication (gat 7 al-thubiit wa-I-dalala)." Texts
and sources that do not satisfy the criteria are considered prob-
able, speculative indicators of legal rulings (adilla zanniyya),
which provide deductive, probable rulings (ahkam zanniyya/
ijtihadiyya).'® The corpus of determinations and precedents that

10 STATUTE OF THE JUDICIARY (2007), art. 1.

11 StATUTE OF PROCEDURES BEFORE SHARI 4 CoURTS (2013), art. 1.

12 STATUTE OF PROCEDURES BEFORE THE BOARD OF GRIEVANCES (2013),
art. 1.

13 StATUTE OF CRIMINAL PROCEDURES (2013), art. 1.

14 For literature that discusses adilla gat ‘iyya/zanniyya and their respec-
tive ahkam, see ABU HAMID AL-GHAZALI, 2 AL-MUSTASFA MIN ‘ILM AL-USUL 390, 411—
14, 472-74 (Muhammad Sulayman al-Ashqgar ed., 1997); Naim AL-DIN AL-TUFI, 3
SHARH MUKHTASAR AL-RAwDA 9, 616, 675-79 (‘Abdallah b. ‘Abd al-Mubhsin al-Turki
ed., 1987); BADR AL-DIN AL-ZARKASHI, TASHNIF AL-MASAMI' BI-JAM® AL-JAWAMI'
1:327-28, 3:475-76 (Sayyid ‘Abd al-'Aziz and ‘Abdallah Rabi" eds.,1998); ‘ABD
AL-WAHHAB KHALLAF, ‘ILm usOL AL-FIQH 31, 380—83 (Muhammad Adib al-Salih ed.,
2010); “ABD AL-KARIM B. ‘ALI AL-NAMLA, AL-MUHADHDHAB FI ‘ILM USUL AL-FIQH AL-
MUQARAN 2:471-72, 5:2424-27 (1999); MUHAMMAD MUSTAFA AL-ZUHAYLI, 2 AL-WA-
Jiz F1 USUL AL-FIQH AL-ISLAMI 311-15 (2006); WAHBA AL-ZUHAYLI, 2 USUL AL-FIQH
AL-ISLAMI 1052-54 (1986); MUHAMMAD ZAKARIYYA AL-BARDISI, USOL AL-FIQH 434—
35 (1987); WAEL B. HaLLaQ, A HisTory oF IsLamic LEGAL THEORIES: AN INTRODUC-
TION TO SUNNT UsOL AL-FiQu 38—40, 21819 (1997); WAEL B. HaLraq, THE ORIGINS
AND Evorution ofF Istamic Law 130-31 (2005); WAEL B. HALLAQ, SHART A: THEORY,
PrACTICE, TRANSFORMATIONS 81-82, 83 (2009); KHALED ABoU EL FADL, SPEAKING
IN Gop’s NAME: IsLamic Law, AUTHORITY, AND WOMAN 33-35 (2001); MoHAMMAD
HasHim KamALl, PRINCIPLES OF ISLAMIC JURISPRUDENCE 11-15, 470-71 (2003); Baber
Johansen, Dissent and Uncertainty in the Process of Legal Norms Construction in
Muslim Sunnt Law, in Law AND TRADITION IN CLASSICAL IsLamic THouGHT 133-37
(Michael Cook et al. eds., 2013).

15 “ALA’ AL-DIN AL-BUKHARI, 1 KASHF AL-ASRAR ‘AN USUL FAKHR AL-IS-
LAM AL-BazDAWT 84 (n.p.: Matba‘at al-Sharika al-Sahafiyya al-'Uthmaniyya, n.d.);
MUHAMMAD AL-ZUHAYLI, supra note 14, at 311-12. The concept is also known as gat 7
al-dalala wa-I-riwaya. HaLLAQ, A HisTory oF IsLamic LEGAL THEORIES, supra note
14, at 218.

16  See generally supra note 14.
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emerge as a result of the jurists’ legal reasoning (ijtihad) and
their disagreement (ikhtilaf) in deducting rules from texts and
other sources of shari ‘a is known as figh.!” The dynamics of ijti-
had and figh are also influenced by the time-honored structures
of Islamic legal schools or guilds (pl. madhahib; sing. madh-
hab), most relevant of them to Saudi courts are the four Sunni
madhahib: Hanafi, Maliki, Shafi‘T, and Hanbali.'® It is the over-
whelming feature in shari‘a that an area of law contains both
conclusive and deductive aspects. For example, in hudiid, there
are certain conclusive rules; however, they do not represent the
whole doctrine as hudiid jurisprudence is chiefly comprised of
deductive rules derived from speculative indicators, as outlined
in figh treatises.

The Saudi judiciary’s approach falls within these lines—
conclusive texts and rulings bind the judiciary, and in areas of
ijtihad, the judiciary generally gives deference to the Hanbali
opinion.'” The preference of the Hanbali madhhab was initially
prescribed in 1928 by the Judicial Supervision Commission Res-
olution No. 3, which obliged judges to adjudicate cases accord-
ing to the Hanbalt madhhab only.*® The Commission’s rationale
was that the Hanbali madhhab is more accessible, and Hanbalt
jurists are more dedicated to supporting their rulings with evi-
dence.?! The Commission provided a vague caveat that whenev-
er a Hanbalt precedent would cause hardship (mashaqqa), other

17  SuBHI MAHMASANI, FALSAFAT AL-TASHRI® FI AL-ISLAM (THE PHILOSO-
PHY OF JURISPRUDENCE IN IsLam) 8-9 (Farhat Ziadeh trans., 2000).

18 On the development of madhahib, see MAHMASANI, supra note 17, at
19-32; HarLLaQ, THE ORrIGINS AND EvoLutioN ofF Istamic Law, supra note 14, at
150-67; HALLAQ, SHARI'A: THEORY, PRACTICE TRANSFORMATIONS, supra note 14, at
60-66; Labeeb Ahmed Bsoul, The Emergence of the Major Schools of Islamic Law/
Madhhabs, in ROUTLEDGE HANDBOOK OF IsLamic Law 141-52 (Khaled Abou El Fadl,
Ahmad Atif Ahmad & Said Fares Hassan eds., 2019).

19  MauMASANI, supra note 17, at 32; NoeL J. CouLson, HisTOry oF Is-
LaMmic Law 102 (1964); Frank E. VoGeL, IsLamic Law aND LEGAL SysTEM: STuD-
IES OF SAUDI ARABIA 72-81, 125-27 (2000); ‘ABD AL-RAHMAN B. ZAYD AL-ZINAYDI,
TATBIQ AL-SHARI‘'A AL-ISLAMIYYA FI AL-MAMLAKA AL- ARABIYYA AL-SU UDIYYA 222—
24 (1999).

20 Resolution of the Judicial Supervision Commission No. 3 (7/1/1347)
corresp. June 25, 1928, royally endorsed (fasdiq ‘ali) in 24/3/1347 corresp. Sept.
9, 1928, published in MAJLIS AL-SHURA, MAIMU ‘AT AL-NUZUM: QIsM AL-QADA’ AL-
SHART MIN 1345-1357, at 14 (1357[1938]).

21 Resolution of the Judicial Supervision Commission No. 3 (1928), art. 1.
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precedents may be applied after deep consideration.?> Shortly
thereafter, the judiciary’s chairmanship included the specifica-
tion of the Hanbaltl madhhab in one of Saudi Arabia’s earliest
judicial statutes, the Statute of Unifying the Responsibilities of
Shari ‘a Judiciary, particularly in notarial areas, such as certify-
ing contracts, deeds, and affidavits.?

However, I would argue that adherence to the Hanbali
madhhab was not strict as there were multiple decrees instruct-
ing the judiciary to apply the madhhab of the city in certain
disputes.? In fact, recent scholarship in Saudi Arabia has be-
gun to focus on the judiciary’s application of other madhahib,
concluding that not only does the Saudi judiciary apply prece-
dents from all of the four madhahib and beyond them, but also
that the judiciary tends to favor the Maliki madhhab and Ibn
Taymiyya’s (d. 728/1328) views over standard Hanbali prece-
dents.® From a statutory perspective, some judges argue that
Resolution No. 3 has been repealed by Article 1 of the Statute
of Procedures Before Shari‘a* and, thus, judges are permit-
ted to practice unrestricted ijtihad without adherence to the
Hanbali madhhab.”

22 Resolution of the Judicial Supervision Commission No. 3 (1928), art.
3. On this point, it is worth noting that exclusive adherence to the Hanbalt madhhab
was not characteristic of the early Wahhabi tradition, which was critical of rigid taqlid
and encouraged ijtihdad beyond the boundaries of the madhahib. See Natana J. Dg-
LONG-BAs, WaAHHABI [sLaM: FRoM REVIVAL AND REFORM TO GLOBAL JiHAD 94, 110—13
(2004).

23 StaTUTE OF UNIFYING THE RESPONSIBILITIES OF SHARI‘'A JUDICIARY
(1938), art. 203. (The same rule exists in the 1952 updated version of the statute, art.
179.)

24 Monarchical Decrees (irada saniyya) No. 5/9/2 (13/7/1353) corresp.
Oct. 22, 1934, and No. 5/9/4, (26/7/1353) corresp. Nov. 4, 1934, published in MAJLIS
AL-SHURA, supra note 20, at 46 (regarding sharecropping, farming, and inheritance
disputes).

25 FAisAL B. IBRAHIM AL-NASIR, MA JARA ‘ALIH AL- AMAL FI MAHAKIM
AL-TAMYYTZ ‘ALA KHILAF AL-MADHHAB AL-HANBALT 1135 (2020). See also ‘AsiM B.
‘ABDALLAH AL-MUTAWWA ‘, AL- UDUL ‘AN AL-QAWL AL-RAJIH FI AL-FUTYA WA-L-QADA’
(2018).

26  STATUTE OF PROCEDURES BEFORE Suari‘4 Courts (2013), art. 1.
(“Courts shall apply to cases brought before them the provisions of sharT ‘a, as indi-
cated by the Qur’an and Sunna, as well as the statutes issued by walf al-amr [i.e., the
monarch] that do not contradict the teachings of the Qur’an and Sunna. Proceedings
before such courts shall comply with the provisions of this statute.”)

27 AL-NASIR, supra note 25, at 147.
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With respect to the statutory rules applied in Saudi Ara-
bia, the Fundamental Laws (al-Anzima al-Asasiyya) are su-
preme, which have significant constitutional value and comprise
of the Basic Law of Governance, Ministers Council Statute,
Shura Council Statute, Allegiance Council Statute, and the Stat-
ute of Provinces.?® In turn, the ordinary laws (anzima ‘adiyya)
follow, which are the common statutes typically issued with the
agreement of the executive (Ministers Council) and the legisla-
tive assembly (Shura Council) and enacted by royal decrees.”’
Finally, the regulations (/awa ih) apply, which are rules issued
by cabinet ministers, either individually or collectively.*

Another form of Saudi statutory rules are monarchical
decrees (iradat malakiyya), which are proclamations and instruc-
tions issued by Saudi monarchs.*' There are four types of monar-
chical decrees: royal decree (marsim malakt), royal edict (amr
malakt), noble edict (amr sami), and royal/noble directive (tawjih
malaki/sami). There is an existing jurisprudence that discusses
the different forms and functions of these decrees;* however, as
this article discusses royal edicts (amr malaki), it is sufficient to

28 KHALID ‘ABD AL-‘Aziz AL-Ruways & RizQ MAQBUL AL-RAYYIS,
AL-MADKHAL LI-DIRASAT AL-ULUM AL-QANUNIYYA 101 (2012); MUHAMMAD B. ‘AB-
DALLAH AL-MARZUQI, AL-SULTA AL-TANZIMIYYA FI AL-MAMLAKA AL- ARABIYYA
AL-SU‘ODIYYA 83-85 (2018); NASIR B. MUHAMMAD AL-GHAMIDI, AL-MADKHAL
LI-DIRASAT AL-SIYASA AL-SHARIYYA WA-L-ANZIMA AL-MAR ‘TYYA 402-406 (2019).

29 ArL-Ruways & AL-Ravyis, supra note 28, at 101-103; AL-MARz0QI,
supra note 28, at 85-87; AL-GHAMIDI, supra note 28, at 407.

30 In some cases, with the participation of the Shura Council. AL-Ru-
wAYS & AL-RAvYis, supra note 28, at 109—11; AL-MARZzUQI, supra note 28, at 88-94;
AL-GHAMIDI, supra note 28, at 407—11. On the development of Saudi statutory law,
see generally Bryant W. Seaman, Islamic Law and Modern Government: Saudi Ara-
bia Supplements the Shari’a to Regulate Development, 18 COLUMBIA J. TRANSNAT’L
L. 413-81 (1980); Jeanne Asherman, Doing Business in Saudi Arabia: The Contem-
porary Application of Islamic Law, 16 INT’L LAWYER (ABA) 321-38 (1982); Maren
Hanson, The Influence of French Law on the Legal Development of Saudi Arabia, 2
AraB L.Q. 272-91 (1987); Hossein Esmaeili, On a Slow Boat towards the Rule of
Law: The Nature of Law in the Saudi Arabia Legal System, 26 ArizoNa J. INT’L &
Cowmp. L. 1-48 (2009); Anna Rogowska, English Law in Saudi Arabia, 27 Arab L.Q.
271-80 (2013); CriBLl MALLAT, THE NORMALIZATION OF SAUDI Law 19-26 (2022).

31 All monarchical decrees possess the same statutory validity, despite
variations in form and function.

32 AL-MARzUOQI, supra note 28, at 379-409; MunAMMAD NASIB ARZAQI,
MUHAMMAD B. ‘ABD AL-‘AZziz AL-JARBA™ & ‘IsAM B. SA‘AD BIN SA’ID, AL-QANUN AL-
DUSTURI AL-SU‘ODI 479-81 (2011).
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explain this type only. A royal edict is the fitting translation for
amr malaki, often translated as “royal order/command.” Saudi
legal scholars regard this type of decrees as the strongest;** the
phrase royal edict better captures its associated wide jurisdiction
and distinctive power. Considering the constitutional and govern-
mental utilization of a royal edict, it is best defined as a formal
and official document issued by the monarch of Saudi Arabia in
his kingship capacity (i.e., in his role as the head of state), serving
as his primary instrument of governance.** However, while royal
edicts are formally issued by the monarch, they are rarely the
product of his efforts alone; heirs and advisors play a central role
in shaping and implementing them. In this context, although the
edicts examined in this article were issued in the name of King
Salman, the influential position of Crown Prince Muhammad b.
Salman should not be overlooked.*

The Saudi royal prerogative to enact positive laws
through decrees derives from the classical doctrine of siyasa
shar ‘iyya (governance per shari'a).’® This doctrine emerged
in classical Islamic constitutional jurisprudence when jurists
recognized that rulers often needed to establish rules beyond
the frameworks of figh and ijtihdad. Nevertheless, most jurists
agreed that actions undertaken under the statehood prerogative
(tasarruf bi-l-imama) must align with shari‘a and promote the
public interest (maslaha ‘amma), which are the key stipulations

33 ‘AsiMB. SU‘OD AL-SIYAT, AL-QANUN AL-DUSTURI AL-SU ‘ODI 435 (2023).

34 ARZAQI ET AL., supra note 32, at 479; AL-MARzU0QI, supra note 28, at
383; AL-SIYAT, supra note 33, at 435.

35 Crown Prince Muhammad bin Salman was appointed second heir to
the throne (wali wall al-‘ahd) in 2015, first heir (wali al- ‘ahd) in 2017, and Prime
Minister of Saudi Arabia in 2022. See Royal Edict No. A/160 (10/7/1436) corresp.
Apr. 29, 2015; Royal Edict No. A/255 (26/9/1438) corresp. June 21, 2017; Royal
Edict No. A/61 (1/3/1444) corresp. Sept. 27, 2022. For a detailed profile of the Crown
Prince, see BEN HuBBARD, MBS: THE RiSE TO POWER OF MOHAMMED BIN SALMAN
(2020); Graeme Wood, 4bsolute Power, THE ATLANTIC (Mar. 3, 2022), https://www.
theatlantic.com/magazine/archive/2022/04/mohammed-bin-salman-saudi-arabia-pal-
ace-interview/622822/.

36 ArL-GHAMIDI, supra note 28, at 344-51; VOGEL, supra note 19, at 173—
75, 341-43; MuHAMMAD AL-ATAWNEH, WAHHABI IsSLAM FACING THE CHALLENGES OF
MODERNITY: DAR AL-IFTA IN THE MODERN SAUDI STATE 3941 (2010). For an insight-
ful discussion on siyasa shar ‘iyya and the modern state, see Omar Gebril, Recasting
Al-Siyasa al-Shar iyya in 1920s Egypt: Formulating a Theory of an Islamic Modern
State, 1 J. Isamic L. 10640 (2024).
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of siyasa shar ‘iyya.’” Accordingly, under this doctrine, statutory
rules are deemed legitimate and enforceable as long as they do
not contravene shari ‘a and serve the public interest.

The Saudi Basic Law references the doctrine of siyasa
shar iyya, directly linking it to the King’s powers and duties.
Article 55 states: “The monarch shall undertake the governing
of the nation in accordance with siydsa shar ‘iyya and the dic-
tates of Islam. He shall supervise the implementation of Islamic
shari‘a, the laws, the general policy of the state, and the pro-
tection and defense of the country.”*® Regarding public inter-
est (maslaha ‘amma), the Basic Law reflects the understanding
embedded in siydsa shar iyya insofar that state agents may act
only when pursuing a public interest (jalb maslaha) or avoiding
public harm (dar’ mafsada).” Article 67 specifies: “The legis-
lative authority shall have the power to promulgate statutes and
regulations conducive to the realization of public interest or the
prevention of harm in state affairs, in accordance with the prin-
ciples of Islamic shart ‘a.”*

In regard to the judiciary’s relationship with the mon-
arch, Saudi statutes emphatically proclaim judicial indepen-
dence. Article 46 of the Basic Law states: “The judiciary shall

37 See Intisar A. Rabb, Governance (al-Siyasa al-Shar‘iyya), in THE
PriNncETON ENcycrLopeEDiA OF Istamic PoriticaL THouGHT 198 (Gerhard Bower-
ing et al. eds., 2013); CLark B. LomBARDI, STATE LAaw As Iscamic Law IN Mob-
ERN EGYPT: THE INCORPORATION OF THE SHARI A INTO EGYPTIAN CONSTITUTIONAL LAwW
49-54 (2006); Mohamad Hashim Kamali, Sivasah Shar ’iyah or the Policies of Islam-
ic Government, 6 AM. J. IsLam & Soc’y 61 (1989); Aumap B. “ABD AL-HaLIM IBN
TAYMIYYA, AL-SIYASA AL-SHAR TYYA FI ISLAH AL-RA‘T WA-L-RA‘TYYA 5, 193, 240 (‘Al
al-'Umran ed., 1429[2008-2009]); MunAMMAD B. ABI BAKR IBN QAYYIM AL-JAWZI-
YYA, I'LAM AL-MUWAQQI‘IN ‘AN RaBB AL-‘ALAMIN 2:16, 6:513 (Mashhiir Al Salman
ed., 1423[2002-2003]); AHMAD B. IDRIS AL-QARAFI, AL-IHKAM FI TAMYIZ AL-FATAWA
‘AN AL-AHKAM WA-TASARRUFAT AL-QADI WA-L-IMAM 56 (‘Abd al-Fattah Abli Ghudda
ed., 1995); IBRAHIM B. ‘ALT IBN FARHUN, 2 TABSIRAT AL-HUKKAM FI USUL AL-AQDIYA
WA-L-AHKAM 137 (1986); ZAYN AL-DIN B. IBRAHIM IBN NUJAYM, 5 AL-BAHR AL-RA'1Q
SHARH KANZ AL-DAQA'1Q 118 (Zakariyya ‘Umayrat ed., 1997); IBN NusayM, AL-AsH-
BAH WA-L-NAZA'IR 123 (1983); JALAL AL-DIN ‘ABD AL-RAHMAN AL-SUYOUTI, AL-ASH-
BAH WA-L-NAZA’IR FI QAWA ‘ID WA-FURU® AL-SHAFI‘1YYA 121 (1983).

38 Basic Law oF GOVERNANCE (1992), art. 55.

39  See AL-QARAFI, 4 AL-FUrRUQ 39 (2010); AL-MuNAJJA B. "UTHMAN IBN
AL-MUNAJJA AL-HANBALI, 3 AL-MUMTI® FI SHARH AL-MuQni® 111 (“Abd al-Malik Bin
Duhaysh ed., 2003).

40 Basic Law oF GOVERNANCE (1992), art. 67.
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be an independent authority. There shall be no power over
judges in their judicial function other than the power of the Is-
lamic shari‘a.”*' The Basic Law also states that the courts shall
have jurisdiction to adjudicate all disputes and crimes, without
prejudice to the jurisdiction of the Board of Grievances over
disputes between the state and private parties,* and the same
principles are affirmed in the Statute of the Judiciary.** Appoint-
ments and dismissals of judges are carried out by royal edicts
at the recommendation of the Supreme Judicial Council,** and
Saudi judges do not enjoy life tenure, with the retirement age
set at seventy years old.* In addition to reaching the retirement
age, a judge’s service can be terminated by death, resignation,
an early retirement request, or an inability to perform judicial
duties due to poor health.*

Ethical and professional reasons for judicial dismissal
include proven unfit performance during the trial period; multi-
ple below-average marks (three) in adequacy reports; and disci-
plinary reasons, which are determined in a disciplinary trial by
a committee formed by the Supreme Judicial Council.*’ All ju-
dicial administrative tasks and disciplinary actions are regulated
and enforced by the Supreme Judicial Council, which also regu-
lates circuits’ jurisdictions.*® Courts’ administrative responsibil-
ities and annual budgets are managed by the Ministry of Justice,
and the Chairman of the Supreme Judicial Council and Minister
of Justice are two separate positions often held by different indi-
viduals; however, since 2012, the Minister of Justice has acted as
the Chairman of the Supreme Judicial Council. These statutory
provisions theoretically establish the independence of the Saudi
judiciary,” taking into account that the system does not perceive
monarchical decrees on judicial issues as a violation of judicial

41 Id. art. 46.

42 Id. art. 49.

43  STATUTE OF THE JUDICIARY (2007), arts. 1, 25, 58.

44 Id. art. 47.

45 Id. art. 69.

46 Id.

47 Id. arts. 44, 59, 66, 69.

48 Id. art. 6.

49  For more information on judicial independence in Saudi Arabia, see
Ahmed A. Al-Ghadyan, The Judiciary in Saudi Arabia, 13 AraB L.Q. 235-51 (1998);

93




94

JouRrNAL oF IsLamIC Law | SPECIAL ISSUE 2025

independence. Monarchical decrees in the judicial domain are
not discreet but are publicly announced and typically addressed
directly to the judiciary through the Chairman of the Supreme
Judicial Council or the Chief Justice of the Supreme Court.

RovaL Epict No. 56485 (2018) oN 4L-HUKM BI-L-SHUBHA

1. Discussion of the Precedent

Saudi statutory rules have fully adopted the principle of innocent
until proven guilty, prohibiting any criminal liability without a
judicial conviction following a trial, in accordance with shari‘a
provisions.*® The Statute of Criminal Procedures stipulates that no
criminal punishment shall be inflicted upon any person without a
proven conviction,’! and that judicial rulings may result in either
conviction or acquittal.> Conviction is generally understood by
Saudi lawyers to require proof beyond a reasonable doubt,> with
the notable exception of those who uphold al-hukm bi-I-shubha.
Moreover, Saudi statutes have incorporated exclusionary rules
that bar the use of evidence obtained in violation of procedur-
al regulations.* Saudi law also limits the executive authority’s
power to detain individuals, setting a maximum of 180 days for
criminal offenses and 12 months for terrorism-related cases, with
any extension beyond these periods requiring judicial approval.>
If these limits are violated, wrongfully detained individuals may

Ayoub M. Al-Jarbou, Judicial Independence: Case Study of Saudi Arabia, 19 ARAB
L.Q. 5-54 (2004).

50  StaTUTE OF CRIMINAL PROCEDURES (2013), arts. 3, 186, 207, 213; Basic
Law oF GOVERNANCE (1992), arts. 38, 26.

51 StATUTE OF CRIMINAL PROCEDURES (2013), art 3. (The same rule exists
in the 2001 version of the statute.)

52 Id. art. 186 (The same rule exists in the 2001 version of the statute.)

53 See Jalal Hashim Sahlul, Mi ‘yar al-shakk al-ma ‘qil wa-I-mi ‘yar al-
muqabil lahu fi al-nizam al-jaza’t al-Su ‘udi, 37 AL-MAJALLA AL-'ARABIYYA LI-L-
DIRASAT AL-AMNIYYA WA-L-TADRIB 1, 107-11 (2021).

54  STATUTE OF CRIMINAL PROCEDURES (2013), arts. 187-191. (The same
rules exist in the 2001 version of the statute.)

55 Id. art 114; STATUTE OF COMBATING TERRORISM CRIMES AND FINANCING
(2017), art. 19.
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seek compensation through the courts in standard criminal cas-
es.” For terrorism-related offenses, compensation claims must
first be reviewed by a specialized committee, which must render
a decision within 90 days, after which the individual may then
pursue legal action in court if not satisfied.”’

These rules are statutory translations of well-known
juristic maxims (gawd id fighiyya) in sharia, first of which is
the presumption of innocence or non-liability (al-as! bara at
al-dhimma).>® In criminal law this means that no one is required
to prove their innocence, as they are presumed innocent until the
judiciary rules otherwise. This maxim is rooted in one of figh’s
universal canons (gawa ‘id kulliyya), the more expansive maxim
that certainty is not superseded by doubt (al-yaqin la yazil bi-
[-shakk), establishing the primacy of certainty in all aspects of
Islamic law.*® Hence, shart ‘a places the burden of proof on the
plaintiff (as he is the one claiming to the contrary of the orig-
inal presumption), while the defendant takes an oath of denial
(al-bayyina ‘ala al-mudda T wa-l-yamin ‘ald man ankar).®® The

56  STATUTE OF CRIMINAL PROCEDURES (2013), art. 215.

57 STATUTE OF COMBATING TERRORISM CRIMES AND FINANCING (2017), art.
16. It is important to note that while the consistent enforcement of these statutory safe-
guards remains a subject of debate, their legal design reflects a formal commitment to
the presumption of innocence. A more detailed discussion of detention practices falls
outside the scope of this article, which focuses on the judicial application of hudid
penalties.

58 AL-Suv0T, supra note 37, at 53; IBN NujAYM, supra note 37, at 59; THE
OT1TOMAN MAJALLA (1877), art. 8; AHMAD AL-ZARQA, SHARH AL-QAWA ‘ID AL-FIQHIYYA
105 (Mustafa al-Zarqa ed., 1989); ‘ALT AHMAD AL-NADAWI, AL-QAWA ‘ID AL-FIQHIYYA
356 (1994); MuHAMMAD ‘UTHMAN SHUBAYR, AL-QAWA ‘ID AL-KULLIYYA WA-L-DAWABIT
FIQHIYYA 14647 (2015); LuQMAN ZAKARIYAH, LEGAL MaXiMs IN IsLamic CRIMINAL
Law: THEORY AND APPLICATIONS 85-86 (2015); Mohammad Hashim Kamali, Legal
Maxims and Other Genres of Literature in Islamic Jurisprudence, 20 AraB L.Q. 84
(2000).

59  Avr-Suvori, supra note 37, at 50-51; IBN Nusaym, supra note 37, at
56-57; THE OTTOMAN MAJALLA (1877), art. 4; AL-ZARQA, supra note 58, at 79—82;
AL-NADAWI, supra note 58, at 316-31; SHUBAYR, supra note 58, at 127-31; ZAKARI-
YAH, supra note 58, at 80—84; Kamali, supra note 58, at 83; Intisar A. Rabb, Islamic
Law Through Legal Canons, in ROUTLEDGE HANDBOOK OF IsLamic Law, supra note
18, at 229; InTisaR A. RaBB, DoUBT IN IsLamic Law: A HiSTOrRY oF LEGAL MaxXims,
INTERPRETATION, AND IsLamic CRIMINAL Law 353 (2014).

60 AL-Suv0Ti, supra note 37, at 508-509; IsN Nujaym, supra note 37,
at 59; THE OtToMAN Masarra (1877), art 76; AL-ZARQA, supra note 58, at 369;
AL-NADAWI, supra note 58, at 400; SHUBAYR, supra note 58, at 339; HALLAQ, SHART A:
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original innocence presumption (al-bard’a al-asliyya) is also
linked to the established maxim of avoiding the imposition of
hudiid penalties in cases of doubt or ambiguity (idra i al-hudiid
bi-I-shubahat).®* Because innocence is presumed, doubt should
favor the accused, as the opposing party has failed to satisfy the
burden of proof. The maxim idra i al-hudiid bi-I-shubahat cen-
ters on the term shubha (doubt or ambiguity). This word is key
to the now-abolished Saudi precedent of al-hukm bi-I-shubha
(conviction based on doubt).

The different madhahib of figh have diverse evalua-
tions of shubha and its corresponding impact.®> The principal
developmental accounts of shubha in figh by the Hanafl and the
Shafi‘1 schools divide shubha into shubha fi al-fi I (legal doubt/
mistake of law), shubha fi al-mahall (factual doubt/mistake of
fact), shubha fi al- ‘aqd (contractual doubt) or shubha fi al-fd il
(mistake of law), shubha fi al-mahall (mistake of fact), and
shubha fi al-jiha/al-tarig (ambiguity due to juristic difference).®
However, the precedent of al-hukm bi-I-shubha concern a type
of shubha that, albeit known in figh, is not always explicitly stat-
ed, which is shubha fi al-ithbat/al-dalil, doubt on evidentiary
and procedural rules of proving hudiid.* Failure to meet the evi-
dentiary burdens of hudiid create a measure of uncertainty about
whether the criminal elements have been established,® and thus,

THEORY, PRACTICE, TRANSFORMATIONS, supra note 14, at 345; ZAKARIYAH, supra note
58, at 105; Rabb, supra note 59, at 234-35.

61 AL-Suv0Ti, supra note 37, at 122; IBN NuJAYM, supra note 37, at 127;
AL-NADAWI, supra note 58, at 278—79; HALLAQ, SHART A: THEORY, PRACTICE, TRANS-
FORMATIONS, supra note 14, at 311; ZAkARIYAH, supra note 58, at 98—102; RaBB, supra
note 59, at 49-59, 323-30.

62 See generally ZAKARIYAH, supra note 58, at 103—104; RaBB, supra
note 59, at 135-315.

63  AL-Suy0Ti, supra note 37, at 123-24; IsN Nuisaym, supra note 37, at
127-29; ‘ABD AL-QADIR ‘AWDA, 1 AL-TASHRI® AL-JINA'T AL-ISLAMI 212—14 (1968);
‘ABDALLAH AL-'ALI AL-RUKBAN, DAR’ AL-HUDUD BI-L-SHUBAHAT 28-30 (1978);
RaBB, supra note 59, at 185-203, 204-23.

64 MUHAMMAD B. ‘ALI AL-SHAWKANI, 7 NAYL AL-AWTAR 270-71 (1973);
MUHAMMAD ABU ZAHRA, AL-JARIMA WA-L- UQUBA FI AL-FIQH AL-ISLAMI — AL- UQUBA
196-97 (Cairo: Dar al-Fikr al-"Arabi, n.d.); AL-RUKBAN, supra note 63, at 32; RABB,
supra note 59, at 180—84.

65 RaBB, supra note 59, at 181.



God's Law, King's Court

shubha fi al-ithbat is conventionally held as sufficient grounds
for acquittal.®

The now-abolished precedent al-hukm bi-I-shubha, de-
veloped by the Saudi judiciary, allowed imposing criminal sanc-
tions upon charged persons without meeting the prescribed ev-
idence threshold. For example, a person may be charged with
an offense, often a hudid offense, and if the public prosecutor
fails to prove the case beyond a reasonable doubt in court, this
should be enough for an acquittal. However, according to Saudi
precedent, some judges may consider the prosecutor’s evidence
to constitute a shubha (doubt) or tuhma gawiyya (strong accu-
sation), which the judiciary believes justifies a criminal penal-
ty.®” In other words, the prosecutor’s efforts would have raised
enough shubha against the accused to justify a non-acquittal;
however, as the court cannot impose the penalty for the charged
offense, it imposes a discretionary penalty under fa zir. Hence,
this precedent became known as al-hukm bi-l-shubha (ruling
based on doubt), as judges used doubt—ordinarily the grounds
for acquittal—as the foundation for criminal liability.

State-edited collections of judgments offer numerous ex-
amples of al-hukm bi-I-shubha. Cases involving alcohol and drug
use illustrate how the public prosecutor may fail to prove their
case, yet the defendant is still sentenced. For example, one de-
fendant was charged with using hashish and possessing 170 am-
phetamine tablets intended for sale.®® He confessed to hashish use
and received 80 lashes, but he claimed the amphetamines were
for his personal use only, a point the prosecutor could not re-
fute.® Despite acknowledging that the prosecutor failed to prove
intent to sell, the judge held that the accusation (tuhma/shubha)™

66 ‘AwDA, supra note 63, at 215; AL-RUKBAN, supra note 63, at 32;
‘ABDALLAH AL-‘ALT AL-RUKBAN, 1 AL-NAZARIYYA AL-'AMMA LI-ITHBAT MUJIBAT AL-
HUDUD 227-28 (1981); ABU ZAHRA, supra note 64, at 196-98.

67 ‘ABDALLAH B. MUHAMMAD AL KHUNAYN, SULTAT AL-QADI FI TAQDIR
AL-"UQUBA AL-TA ‘ZIRIYYA 117-18 (2013).

68 Judgment No. 34170615 (24/3/1434) corresp. Feb. 5, 2013, in Wiz-
ARAT AL-'ADL, MAJMU AT AL-AHKAM AL-QADA'1YYA 1434, at 21:36-37 (1436[2015]).

69 Judgment No. 34170615, in WizARAT AL- 'ADL, supra note 68, at
21:38.

70  Although I do not equate the two terms, they are used interchangeably
in Saudi judicial decisions; hence, the royal edict mentions both. In this case, both
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was strong enough to impose a one-year prison sentence and
150 lashes penalty on the defendant.”" A review of judgment col-
lections reveals that the inability or failure to prove drug pos-
session for trade has not deterred many courts from imposing
penalties based on shubha and tuhma.” In another case, a man
was charged with alcohol consumption based solely on a written
statement from a member of the Committee for the Promotion of
Virtue and Prevention of Vice,”” who claimed that the defendant
smelled of alcohol.” The defendant contested this throughout the
investigation and trial.”” While the judge noted that the provid-
ed evidence did not meet the threshold for a hudiid offense, the
tuhma allowed for a sentence of 70 lashes.”

Similarly, the precedent of al-hukm bi-l-shubha had
presence in the domain of sexual offenses.”” In one instance, a
male foreign national was charged with “imitating women” for
allegedly wearing tight clothing and presenting a more feminine
look, along with personal photos found on his phone.” Despite
his dispute of the charges and claims of duress in his confes-
sions,” the judge ruled that “shubha surrounded the defendant,”
resulting in a 30-lash sentence.® In another case, a foreign na-
tional defendant faced sexual harassment charges for allegedly
asking a female customer to let him touch her hand and uncover

terms were mentioned: Judgment No. 34170615, in WizARAT AL-"ADL, supra note 68,
at 21:36, 21:39.

71 Judgment No. 34170615, in WizARAT AL-'ADL, supra note 68, at
21:38-39.

72 Judgment No. 34198765 (27/4/1434) corresp. Mar. 9, 2013, in Wiz-
ARAT AL-"ADL, supra note 68, at 21:131-35; Judgment No. 34293242 (9/8/1434) cor-
resp. June 18, 2013, in WizARAT AL-"ADL, supra note 68, at 21:243-58.

73 Commonly referred to as the religious police.

74  Judgment No. 3443649 (23/2/1434) corresp. Jan. 5, 2013, in WIZARAT
AL-"ADL, supra note 68, at 16:299-304.

75 Judgment No. 3443649, in WizARAT AL-‘ADL, supra note 68, at
16:302-3.

76 Judgment No. 3443649, in WizARAT AL-ADL, supra note 68, at 16:304.

77 Judgment No. 34288327 (8/5/1434) corresp. Mar. 20, 2013, in Wiz-
ARAT AL- ADL, supra note 68, at 14:260—68; Judgment No. 33300169 (16/6/1434)
corresp. Apr. 26, 2013, in WizARAT AL-"ADL, supra note 68, at 14:191-211.

78 Judgment No. 3452447 (1/3/1434) corresp. Apr. 26, 2013, in WIZARAT
AL-"ADL, supra note 68, at 15:6.

79  Judgment No. 3452447, in WizARAT AL-'ADL, supra note 68, at 15:6-7.

80 Judgment No. 3452447, in WizARAT AL-'ADL, supra note 68, at 15:7.
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her face.’! He denied all claims, arguing that earlier confessions,
the sole evidence, were coerced.® The judge recognized the lack
of proof and acknowledged that the defendant had no criminal
record; nevertheless, he deemed the fuhma sufficient for a one-
month prison sentence and 50 lashes.® These cases illustrate
how the Saudi judiciary came close at one point in exceeding
the limits of shari‘a by imposing penalties based on suspicion
and wrongful convictions.

Judicial decisions that followed the precedent of al-
hukm bi-l-shubha frequently cited Ibn Nujaym al-Hanaft (d.
970/1563) and Ibn Taymiyya, noting that the two jurists permit-
ted imposing punishments on the basis of substantial doubt or
accusation.® With respect to Ibn Nujaym, many judges took the
following excerpt as a rationale for al-hukm bi-I-shubha: “Ta zir
may be established despite shubha; thus, they [jurists] have stat-
ed: [7a zir] may be proven with that which is sufficient to prove
financial transactions. Further, swearing an oath or abstaining
from it are considered valid proofs in its proceedings.”*

According to settled Saudi practice before the royal ab-
olition, a hudiid offense may be avoided due to shubha, albeit
the same shubha is sufficient for imposing a ta zir penalty.® The
flaw in this analysis is that shubha in the context of al-hukm bi-I-
shubha pertains to proving the criminal elements of the offense,
particularly in adherence to the specified evidentiary rules. Thus,
if shubha prevents the establishment of the offense—whether it
is hudiid or ta zir—acquittal is the proper outcome.

Ibn Nujaym’s cited position is in another context that
does not support al-hukm bi-I-shubha. Ibn Nujaym clarified that
shubha does not prevent conviction in ta zir offenses as it does

81 Judgment No. 34188141 (25/4/1434) corresp. Mar. 7, 2013, in Wiz-
ARAT AL-ADL, supra note 68, at 15:100.

82 Judgment No. 34188141, in WizARAT AL-'ADL, supra note 68, at
15:101.

83 Id

84  See, e.g., Judgment No. 3443649, in WIZARAT AL-ADL, supra note 68,
at 16:303; Judgment No. 3459573 (12/11/1434) corresp. Sept. 18, 2013, in WIZARAT
AL-"ADL, supra note 68, at 25:185.

85 IBN Nusaywm, supra note 37, at 130.

86 AL KHUNAYN, supra note 67, at 118; ‘ABDALLAH B. MUHAMMAD AL
KHUNAYN, 2 TAWSIF AL-AQDIYA FI AL-SHARI‘A AL-ISLAMIYYA 356 (2003).

99




100

JouRrNAL oF IsLamIC Law | SPECIAL ISSUE 2025

with the avoidance of imposing hudiid.®” To support his argu-
ment, he mentioned that some Hanafi jurists have analogized
the evidentiary standards for za zir to those of financial disputes,
stating that shubha does not affect the proof needed for either.®®
This analogy shows that the higher evidentiary threshold of
hudid should not apply to ta zir offenses.*” Therefore, Ibn Nu-
jaym never suggested that a judge could base a ruling on shubha
or tuhma in either hudiid or ta ‘zir.

With regard to Ibn Taymiyya, although he did not fully
distinguish between shubha and tuhma, some Saudi scholars be-
lieve that the two are connected and involved in supporting al-
hukm bi-lI-shubha. As some scholars have noted, both shubha and
tuhma involve ambiguity, but in tuhma, the doubt concerns the
person accused, while in shubha, it relates to the offense itself or
the circumstances, including uncertainty about other actors.”® Be-
cause tuhma raises serious doubt about whether the accused com-
mitted the offense, it can be seen as a type of shubha that falls
under the maxim of hudiid avoidance.”’ From this standpoint, if
tuhma is regarded as a type of shubha with the same effect in
hudiid avoidance, it can likewise serve as a basis for conviction,
as shubha does in the precedent of al-hukm bi-I-shubha.

Another aspect to this rationale is Ibn Taymiyya’s posi-
tion on ahl al-tuhma (suspicious people). Ibn Taymiyya divided
those charged with criminal offenses into three categories®:

87 IBN Nusaywm, supra note 37, at 130.

88 Id.

89 Ibn Nujaym’s position does not diminish the fact that Muslim jurists
widely invoked the maxim idra’i al-hudid bi-I-shubahat, applying it not only to
hudiid but also to ta ‘zir and qisds. See RaBB, supra note 59, at 38. Concerning the use
of civil evidentiary means and standards in ta ‘zir, such as refusal to take oaths (nukiil),
Ibn Qudama (d. 620/1223) firmly stated that such means cannot be considered proof
in cases involving criminal punishments. See MUWAFFAQ AL-DIN IBN QUDAMA, 11 AL-
MUuGHNI 189 (‘Abdallah b. ‘Abd al-Muhsin al-Turki & ‘Abd al-Fattah Muhammad al-
Hulw eds., 1997).

90 SALmH B. ‘ALI AL-'AQL, AL-TUHMA WA-ATHARUHA FI AL-AHKAM AL-
FIQHIYYA 40—41 (2010).

91 Id. at40-41.

92 IBN TAvmIYYa, 35 MAIMU® AL-FATAWA 396-98, 400401 (‘Abd al-
Rahman b. Muhammad Ibn Qasim ed., 2004); IBN TAYMIYYA, 7 JAMI' AL-MASA’IL
205-209 (“Alt b. Muhammad al-‘Umran ed., 2018).
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1. Those with an honorable reputation, unlikely to have
committed the offense, should not be punished until the
crime is judicially proven.

2. Those with a blemished record, likely to have committed
the offense (ahl al-tuhma), may be imprisoned and sub-
jected to light punishment, as leniency could allow them
to escape justice.”

3. Those with an unknown reputation should be detained
until their status is clarified or innocence is proven.

This suggests that while Ibn Taymiyya endorsed the controver-
sial practice of striking detainees under investigation, he did not
alter the fundamental principle that a fully proven conviction is
required to impose a criminal penalty. His stance specifically
centered on how to handle ah/ al-tuhma during the accusation
phase. Ibn Qayyim al-Jawziyya (d. 751/1350), a disciple of Ibn
Taymiyya, supported his teacher’s view and cited caliphal prec-
edents, such as “‘Umar b. al-Khattab (d. 23/644) burning a wine
shop.” However, his examples show that those punished were
proven to have committed offenses, as in the case of the wine
shop as “Umar did not burn the shop due to hearsay or mere ac-
cusation; it was a well-known wine shop.”

In other contexts, however, Ibn Qayyim al-Jawziyya
was explicit in opposing the imposition of punishments based
on shubha. For instance, when investigating willful defaulters,
he argued that they should not be imprisoned, as imprisonment
constitutes a form of punishment that is only legitimate when its
cause is clearly verified.”® He framed the issue within the bound-

93 Ibn Taymiyya’s reasoning depended on a Prophetic narration; howev-
er, the cited narration only mentions that the Prophet detained a person who was ac-
cused of an offense and then set free. Nothing in the narration supports either pound-
ing or the classification of akl al-tuhma. See IBN TAYMIYYA, MAIMU' AL-FATAWA, Su-
pra note 92, at 397.

94 BN QAYYIM AL-JAWZIYYA, supra note 37, at 6:513—14.

95 ABU ZAYD ‘UMAR IBN SHABBA AL-NUMAYRI, 1 TARIKH AL-MADINA
AL-MUNAWWARA 250 (Fahtm Muhammad Shalttit ed., 1399[1979]); AumaD B. ‘ALI
IBN HaJAR AL-“ASQALANI, 2 AL-ISABA FI TAMYIZ AL-SAHABA 416 (‘All Mu‘awwad &
‘Adil ‘Abd al-Mawjid eds., 1995).

96 IBN QAYYIM AL-JAWZIYYA, AL-TURUQ AL-HUKMIYYA FI AL-SIYASA AL-
SHAR‘1YYA 57 (Bashir Muhammad ‘Uytin ed., 1989).
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aries of hudiid, which should not be enforced in cases of shub-
ha; instead, he contended, a judge should exercise restraint.”’
He further likened imprisonment to flogging, noting that both
punishments are permissible only when the cause is certain.”® In
cases of shubha, he asserted, refraining from punishment aligns
more closely with shari‘a principles than imposing it based
on doubt.” Therefore, in essence, both Ibn Taymiyya and Ibn
Qayyim al-Jawziyya aimed to close loopholes in criminal pro-
ceedings related to tuhma and shubha, not to permit the utiliza-
tion of doubt as a basis for criminal liability.!?

In light of this, in al-hukm bi-lI-shubha, judges recog-
nized that the threshold for evidence was not satisfied but chose
to sanction the accused individuals nonetheless, due to the strong
doubts surrounding them or allegations made against them. Con-
sequently, this precedent not only conflicts with Islamic criminal
rules but also undermines the tenets of justice. Once an individ-
ual is charged with an offense, they are regarded as a member of
ahl al-tuhma, and any evidence presented against them is con-
sidered sufficient shubha, thereby warranting punishment.

2. Analysis of Royal Edict No. 56485
(2018) on al-Hukm bi-1-Shubha

The edict’s timeline shows that in 2014, the Minister of Interi-
or called for reforming the judicial precedent due to execution
challenges faced by his Ministry. He sent a telegram requesting
a resolution on the matter,'°! which was then forwarded to the
Chairman of the Supreme Judicial Council, who referred the
matter to the Supreme Court.'” The General Assembly of the
Supreme Court reviewed the matter, issuing a unanimous deci-
sion in 2015 that:

97 Id.

98 Id. at 59.

99 Id.

100 To address the problematic point about striking ahl al-tuhma, 1 refer to
AL-GHAZALI, supra note 14, at 1:422.

101 Telegram No. 76223 (28/6/1435) corresp. Apr. 29, 2014.

102 Letter No. 16296 (27/7/1435) corresp. May 26, 2014.
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The criminal penalty that requires a proven convic-
tion is one for which the punishment is prescribed by
shari‘a or statute. Beyond that, a proven conviction is
not required, and it is sufficient to impose a punishment
based on considerable evidence and indicators for issu-
ing a discretionary punishment (#a zir) according to the
judge’s discretion.'*

The decision seems crafted to let judges maintain the problem-
atic precedent while maintaining the appearance of resolving
the issue. Hence, the decision was considered unsatisfactory and
another telegram was sent by the Minister.'” The Royal Court
received the telegram and issued a noble edict tasking a gov-
ernment committee with reviewing the issue.'® The committee
was led by the Bureau of Experts at the Council of Ministers
and included representatives from the Ministry of Justice, the
Supreme Judicial Council, the Board of Grievances, and others
deemed necessary. After review, the committee recommended
that the Supreme Court revise its aforementioned decision (No.
M/21, 2015).'% The Royal Court agreed and referred the matter
back to the Supreme Court,'”” which reexamined it in 2017 and
decided by a majority that:

When imposing a criminal penalty for committing a
prohibited act, it is necessary to state the proof of the
defendant’s conviction for the offense that warrants this
penalty. If the judge does not have full evidence but a
credible indication arises that convinces him of the ne-
cessity to impose a discretionary punishment (fa zir), it
is required to state the conviction of the defendant for
this punishment.'*®

103 Resolution of the General Assembly of the Supreme Court No. M/21
(28/4/1436) corresp. Feb. 18, 2015.

104 Telegram No. 186705 (21/10/1436) corresp. Aug. 7, 2015.

105 Noble Edict. No. 20589 (27/4/1437) corresp. Feb. 7, 2016.

106 Memorandum No. 654 (5/7/1437) corresp. Apr. 12, 2016.

107 Royal Edict No. 38946 (11/8/1437) corresp. May 19, 2016.

108 Resolution of the General Assembly of the Supreme Court No. 32
(14/8/1438) corresp. May 11, 2017.
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This second decision, like the first, seems to have failed to ad-
dress the problematic precedent. As in the first decision, the
Court did not discuss the juristic maxims or statutory rules that
the precedent violated and assumed judges would not abuse their
discretionary power, showing no concern for this in its holding.
Furthermore, the Court argued in other parts of the decision that
not punishing defendants without a full conviction would allow
criminals to evade justice.'” The Court’s decision was delivered
to the Royal Court in 2017."'° Subsequently, the Bureau of Ex-
perts received instructions from the Royal Court regarding the
matter and issued a memorandum deeming the Court’s decision
unsatisfactory,'!! leading to the issuance of the following edict!!*:

In the Name of God, the Most Gracious, the Most
Merciful

No. 56485
Date: 5/11/1439 [corresp. July 18, 2018]

The Honorable Acting Chairman of the Supreme Judi-
cial Council:

Peace be upon you, as well as the mercy of God and His
blessings:

We have reviewed the letter of the Honorable Chief Jus-
tice of the Supreme Court No. 3164771, dated 22/8/1438
[May 18, 2017];

And the telegram of His Excellency the President of the
Bureau of Experts at the Council of Ministers No. 1830,
dated 29/5/1439 [Feb. 15, 2018];

Concerning what has been observed in some judicial
rulings, where a strong accusation (fuhma) or suspicion
(shubha) is directed against the defendants and a crimi-
nal penalty is imposed on them without stipulating proof
of conviction for committing the [prohibited] act;

109 Id.

110 Letter No. 3164771 (22/8/1438) corresp. May 19, 2017.
111 Memorandum No. 673 (29/5/1439) corresp. Feb. 15, 2018.
112 Royal Edict No. 56485 (5/11/1439) corresp. July 18, 2018.
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And the issuance of Resolution No. 32 by the General
Assembly of the Supreme Court by majority vote, dated
14/8/1438 [May 10, 2017], on this issue;

And considering what was recommended by the attend-

ees at the Bureau of Experts, according to memorandum
No. 673, dated 29/5/1439 [Feb. 15, 2018];

And whereas Article Three of the Statute of Criminal Pro-
cedures states that no criminal penalty may be imposed
on any person except after establishing their conviction
for a shari ‘a or statutorily prohibited act, following a tri-
al conducted in accordance with shari ‘a provisions;

Therefore, behold that the Supreme Judicial Council
shall effectuate whatever measures it deems appropriate
regarding the judges’ adherence to the aforementioned
Article Three of the Statute of Criminal Procedures.

Thus, fulfill what is necessary pursuant to it.
[Signature]
Salman b. Abdulaziz Al Saud

The edict starts with a set of citations that provides a timeline
for the sequence of events. It instructs the Acting Chairman
of the Supreme Judicial Council—who is also the Minister of
Justice—to take necessary measures to abolish al-hukm bi-I-
shubha. It does not address the Supreme Court or seek its ap-
proval and remains unclear as to whether the Supreme Judicial
Council ranks higher than the Supreme Court. The Council is
an administrative body without jurisdiction over judicial rul-
ings, while the Supreme Court reviews decisions and issues
binding rulings for lower courts.!"* Judges follow the Council
for administrative guidelines, but it is uncertain whether they
view its resolutions on judicial precedents as fully authoritative.
Despite the hierarchy, the edict suggests that the King believed
the Council had the authority to instruct the Supreme Court to
issue the proclaimed rules. Royal advisors may have felt it more

113 STATUTE OF THE JUDICIARY (2007), arts. 6-14.
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appropriate for the monarch to address the Council, given the
Supreme Court’s lack of willingness to change its position on
two previous occasions.

The edict cited only Article 3 as its rationale, as the Su-
preme Court had deliberately overlooked it in its decisions. Ar-
ticle 3 of the Statute of Criminal Procedures explicitly forbids
judges from imposing criminal liability without a fully prov-
en conviction. This rule is not only legitimate and precise but
also consistent with shari ‘a, leaving no room for opposition.
Consequently, the edict refrained from invoking broader doc-
trines like siyasa shar iyya or maslaha, as the statutory rule
itself sufficed. The edict’s sole provision reiterates this rule and
mandates judicial adherence to it, with the Supreme Judicial
Council tasked with ensuring its implementation in light of the
Supreme Court’s stance.

Approximately five months after the edict, the Supreme
Judicial Council issued Resolution No. 40/11/4411 (2018), stat-
ing that courts cannot impose criminal penalties based on tuhma
or shubha and must establish full conviction of the indicted per-
son before determining criminal liability.""* However, the res-
olution could potentially undermine the edict’s aim to protect
individual rights and uphold the presumption of innocence.

First, the resolution invokes irrelevant rules like Arti-
cle 158 of the Statute of Criminal Procedures, which states that
courts are not bound by the offense characterization provided
by the public prosecutor.'’” In other words, if the court finds the
prosecutor’s classification incorrect, it has the authority to re-
classify the offense, in coordination with the parties involved.
While this article may raise its own concerns, it is irrelevant
to the issue at hand; the edict and previous memorandums do
not address the reclassification of offenses by judges. Thus, by
citing this article, the resolution implicitly suggests that judges
might consider reclassifying the offense to fit the available ev-
idence, which could conflict with the edict’s goal of preventing
convictions based on insufficient evidence.

114 Supreme Judicial Council Resolution No. 40/11/4411 (16/4/1440) cor-
resp. Dec. 25, 2018.
115 StATUTE OF CRIMINAL PROCEDURES (2013), art. 158.
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Second, the resolution states that courts can base con-
victions on any type of proof, whether the offense is statutory
or not.'® This broad statement is problematic—while it includes
a caveat for hudiid offenses, it overlooks the fact that courts are
bound by specific evidentiary and procedural rules across all of-
fenses, as outlined in figh and statutes. The statement risks mis-
informing judges and shifts the focus toward using all available
evidence, even if its credibility is questionable. Therefore, the
statement is unwarranted, as it overemphasizes using all types
of evidence instead of focusing on upholding the presumption of
innocence and maintaining proper evidence thresholds.

Third, the resolution fails to address the Supreme Court’s
responsibility to review and remand rulings based on al-hukm
bi-I-shubha. Instead, it tasks the General Secretary of the Coun-
cil and the Judicial Inspection Administration with ensuring
courts followed the stipulated rules and directed appellate courts
to report judgments that violated those rules. However, the Su-
preme Judicial Council lacks the authority to overrule judicial
decisions, as it is not a court of law. This omission overlooks the
key issue: the Supreme Court’s resistance to ending al-hukm bi-
[-shubha in two prior decisions.

These three points illustrate how the Supreme Judicial
Council’s resolution could undermine the edict’s mission. How-
ever, based on personal observations and anecdotal evidence,
the edict appears to have effectively abolished al-hukm bi-I-
shubha, especially after support from the civil and legal com-
munity. Analyses of future collections of Saudi judicial rulings
will determine the validity of this assessment.

RovaL Epict No. 25634 (2019) oN 4L-T4 zIR BI-L-JALD
1. Discussion of the Precedent
Three hudiid offenses are punishable by flogging: illicit sexual

intercourse by individuals who have never been married (100
lashes),!"” slanderous accusations of sexual impropriety (80

116 Supreme Judicial Council Resolution No. 40/11/4411, supra note 114.
117 QuUr’AN 24:2.
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lashes),!'"® and intoxicants consumption (either 40 or 80 lash-
es).'”” In addition to these prescribed punishments, jurists are in
agreement that imposing flogging in fa zir punishments is per-
mitted under shart ‘a.'** However, there is no textual basis in the
original sources of shari‘a (the Qur’an and Sunna) that obliges
the state to utilize flogging in ta ‘zir or prevents it from choosing
not to use flogging for offenses other than hudiid.

There is a disagreement in figh concerning the extent
of flogging in fa zir offenses. To synthesize a complex debate,
juristic positions can be categorized into two major and mi-
nority groups.'?! The first minority group argued that flogging
in ta‘zir should not exceed 10 lashes in any case, while the
second minority contended that the number of lashes is unlim-
ited and left to the judge’s discretion. The first majority group
maintained that flogging in ta zir should not exceed the mini-
mum amount specified for hudiid offenses, which is either 40
or 80 lashes, depending on the madhhab. In a similar yet more
nuanced approach, the second majority group determined that
the number of lashes for a fa zir offense should not surpass the
fixed number established for a hudiid offense when both of-
fenses fall under the same category. For example, a judge may
punish illicit sexual activities between unmarried individuals,
short of intercourse, as a fa‘zir offense, but the punishment
cannot equal or exceed the 100 lashes prescribed for full illicit
intercourse under hudiid, as both fall under the same category.

118 QuURrR’AN 24:4.

119 MuHAMMAD B. ISMA‘IL AL-BUKHART, SAHIH AL-BUkHART 1079 (Ra’id b.
SabrT Ibn Abt ‘Alfa ed., 2015) (Hadith No. 6773, Hadith No. 6779). For discussions,
see IBN QUDAMA, supra note 89, at 12:498-99.

120 See AL-BUKHARI, supra note 119, at 1089 (Hadith No. 6848); Munam-
MAD B. IDRTS AL-SHAFI‘T, AL-UmM 7:431-32, 8:363 (Rif"at Fawz1 ‘Abd al-Muttalib ed.,
2001); YAHYA B. SHARAF AL-DIN AL-NAwWAWI, 11 AL-MINHAJ SHARH SAHTH MUSLIM IBN
AL-HANAI 221 (1392[1972-73]); IBN QUDAMA, supra note 89, at 12:524; “AwbDa, su-
pra note 63, at 1:689-90; ‘ABD AL-‘Aziz ‘AMIR, AL-TAZIR FI AL-SHART'A AL-ISLAMI-
yya 307-12 (2015).

121 ‘ALA" AL-DIN ABU BAKR AL-KASANI, 9 BADA I AL-SANA'T* FI TARTIB
AL-SHARA'T 271-72 (‘Ali Mu‘awwad & ‘Adil ‘Abd al-Mawjiid eds., 2003); IsNn
FARHON, supra note 37, at 294-97; AL-Nawawl, supra note 120, at 221-22; IBN QUDA-
MA, supra note 89, at 12:523-26; ‘AwDa, supra note 63, at 1:690-93; ‘AMIR, supra
note 120, at 312-20; WAHBA AL-ZUHAYLI, 6 AL-FIQH AL-ISLAMI WA-ADILLATUHU 206—
207 (1989).
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Similarly, lashes for drug use (a ta zir offense) must not exceed
those for wine drinking (a hudiid offense), as both offenses are
in the same class. The literature of Islamic state governance
(ahkam sultaniyya) largely supports the majority positions,
with influential scholars such as the Shafi‘1 jurist al-Juwayni
(d. 478/1085) extensively discussing how Maliki jurists al-
lowed rulers to impose harsh punishments by permitting ta zir
penalties to exceed hudiid limits.'*

The recognized Hanbali references, relied upon by Saudi
courts, conclude that it is not permissible to exceed 10 lashes in
ta ‘zir punishments, except in cases where someone consumes
an intoxicant during the daytime in Ramadan or engages in in-
tercourse with the slave woman of his wife or partner, based on
some Prophetic narrations on these exceptions.'*

The Saudi legislature has limited the scope of flogging,
avoiding its broad application across criminal law. Only a few
statutory provisions explicitly prescribe flogging as a punish-
ment, with the maximum set at 50 lashes.'” The majority of
criminal statutes favor financial penalties and imprisonment.
Flogging is mainly reserved for hudiid and uncodified ta zir of-
fenses, reflecting the legislature’s intent to restrict its use. How-
ever, the judiciary has taken a different stance, embracing flog-
ging, particularly in uncodified ta zir where judges have wide
discretion. Closer scrutiny reveals that Saudi judges frequently
went beyond the majority of jurists’ opinions as they imposed a
greater number of lashes then generally supported in figh.

To illustrate, in Saudi courts, tazir punishments often
exceeded the fixed limits of hudiid offenses, even when both

122 AL-QApI ABU YUsUF, KiTAB AL-KHARAJ 167 (1979); ‘ALl B. MUuHAM-
MAD B. HABIB AL-MAWARDI, AL-AHKAM AL-SULTANIYYA WA-L-WILAYAT AL-DINIYYA
311-12 (Ahmad Mubarak al-Baghdadi ed., 1989); “ABD AL-MALIK B. ‘ABDALLAH
AL-JUWAYNI, AL-GHIYATHI: GHIYATH AL-UMAM FI ILTIYATH AL-ZULAM 351-58 (‘Abd al-
‘Azim Mahmiid al-D1ib ed., 2011).

123 MANSUR B. YONIS AL-BUHUTI, 6 KASHSHAF AL-QINA® ‘AN MATN AL-
IQNA“ 122-24 (Hilal Misaylht ed., 1983); AL-BuHUTI, 6 SHARH MUNTAHA AL-IRADAT
226-27 (‘Abdallah b. ‘Abd al-Muhsin al-Turki ed., 2000); IBN AL-NAJJAR AL-FUTUHI,
10 MA 'UNAT ULT AL-NUHA SHARH AL-MUNTAHA 468—69 (‘Abd al-Malik Bin Dihish ed.,
2008).

124 See, e.g., STATUTE OF COMBATING NARCOTICS AND PSycHOTROPIC SuB-
STANCES (2005), arts. 37-40.
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offenses fell within the same category. For example, a young,
unmarried man received a sentence of four months in prison and
140 lashes for meeting a girl in a café for a romantic date and
possessing a phone with “pornographic images.”'** This deci-
sion exceeded the hudiid mandate, which prescribes 100 lash-
es for fornication, as both dating and illicit sex fall under the
same category of sexual offenses. If this adult had been caught
fornicating in the café, he would have received no more than
100 lashes; instead, he was punished with 140 lashes, in addi-
tion to imprisonment, for a date and inappropriate pictures. The
judge justified this excess by stating that the offense occurred in
Medina, Islam’s second holiest city, prompting him to increase
the lashes.'?® This reasoning is fundamentally flawed, as even in
hudid cases, judges cannot exceed the prescribed limits regard-
less of location. In fact, the hudiid mandate was established in
Medina, where the number of lashes was fixed, not increased
because of the city’s sanctity.

In another case, a man was charged with causing a
young woman’s disappearance and engaging in prohibited se-
clusion (khalwa muharrama) after sheltering her for a day.'”’
The defendant stated that the young woman approached him at
the restaurant where he worked at 3:00 a.m. to use his phone to
call her family."”® When she called, no one answered.'* After-
ward, she requested a ride, which he agreed to provide."** He
took her to a house she specified, but when no one answered the
door, she asked for a place to sleep.'*! Hesitantly, he brought her
to his cousin’s empty rest house, gave her a phone, and left.!3
Later that day, she contacted him for a ride to the market, which
he provided.'*

125 Judgment No. 34209377 (8/5/1434) corresp. Mar. 20, 2013, in Wiz-
ARAT AL-ADL, supra note 68, at 14:342-51.

126 Id. at 14:347.

127 Judgment No. 3447032 (1434/2012-13), in WizARAT AL-"ADL, 11 Ma-
IMU ‘AT AL-AHKAM AL-QADA'1YYA 1435, at 144-45 (1438[2017]).

128 Id. at 11:145.

129 Id.

130 Id.

131 Id.

132 Id.

133 Id. at 11:145-46.
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Although the prosecutor did not dispute any of these
facts, he accused the defendant of being alone with the young
woman and contributing to her absence from her family, seek-
ing a discretionary penalty.'** The defendant expressed regret,
stating that he would not have helped her had he known the con-
sequences; he insisted that he acted with good intentions, did
not stay with her at the rest house, and that nothing inappropri-
ate occurred.'* Nonetheless, he was sentenced to 11 months in
prison and 90 lashes."*® After reviewing the ruling, the appellate
court’s majority opinion observed that the punishment was ex-
cessive, especially given the absence of prior offenses by the
defendant.’’” They recommended that the judge verify the de-
fendant’s good character and reconsider the case accordingly;
however, the judge reaffirmed his judgment, which the appellate
court eventually upheld.'®

The inconsistencies in lash counts for ta zir offenses
reveal troubling discrepancies that question the fairness of the
penalties imposed. Notably, there are concerning cases where
much more severe actions have received less harsh penalties in
comparison to previous cases. For instance, for similar offenses
of child molestation, one man received 70 lashes and one month
in prison,'? and another received 180 lashes and three months’
imprisonment.'* Viewing these cases alongside past cases high-
lights a sharp contrast in determining the appropriate count of
lashes. Furthermore, the unusual types of ta‘zir offenses that
arise in Saudi courts contributed to the troubling discrepancies
within Saudi jurisprudence. For instance, a butcher received 10
lashes and 10 days in prison for repeatedly keeping his shop open
during prayer times,'*' while another man was given only 10

134 Id. at 11:145.

135 Id. at 11:146.

136 Id.

137 Id.

138 Id. at 11:146-47.

139 Judgment No. 358940 (1435/2013—14), in WIZARAT AL-"ADL, supra
note 127, at 11:92-94.

140 Judgment No. 3521563 (1435/2013—14), in Wi1zARAT AL-"ADL, supra
note 127, at 11:95-98.

141 Judgment No. 3520058 (1435/2013—14), in Wi1zARAT AL-"ADL, supra
note 127, at 12:564—66. Note that keeping shops open during prayer times is no lon-
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lashes for publicly breaking his fast during Ramadan without a
valid excuse.'** While acknowledging the unique circumstances
of each case discussed, these examples underscore systemic is-
sues that extend beyond isolated judicial opinions.

In the absence of clear guidelines or sentencing tables, it
became standard practice in the Saudi legal system for judges to
determine the number of lashes as they saw fit. As a result, pen-
alties of hundreds or even thousands of lashes became common-
place,'** prompting criticism from notable clerics.'** Moreover,
albeit still unresolved, the acceptance of capital punishment for
ta‘zir offenses further complicates the legal landscape.'* There-
fore, the widespread imposition of arbitrary lash sentences re-
vealed significant inconsistencies within the judicial system,
highlighting the urgent need for royal intervention to effectively
address the precedent of al-ta zir bi-I-jald.

ger a punishable offense in Saudi Arabia. See N.P. Krishna Kumar, Shops in Saudi
Arabia can remain open during prayer times: Saudi Chambers, AL ARABIYA ENGLISH
(July 11, 2021), https://english.alarabiya.net/News/gulf/2021/07/16/Shops-in-Saudi-
Arabia-can-remain-open-during-prayer-times-Saudi-Chambers.

142 Judgment No. 34511495 (1434/2012—13), in WIZARAT AL- ADL, supra
note 127, at 12:572-74.

143 A preliminary survey of Majmii ‘at al-ahkam al-qada’iyya 1434 AH
reveals that flogging was prescribed in 177 cases as a hadd punishment and in 591
cases as a fa zir punishment. Among the ta ‘zir punishments, 290 rulings prescribed
between 100 and 500 lashes, while 105 rulings prescribed more than 500 lashes. No-
tably, over twenty rulings exceeded 1,000 lashes, and one case reached an extreme of
4,000 lashes. See ‘Abd al-‘Aziz b. Sulayman al-Ghaslan, al-Iktifa’ ‘an ‘ugiibat al-jald
al-ta ziviyya bi- ‘uqiibat ukhra figh wa-nizam, 31 MAJALLAT QADA’ 427 n.1 (2023).

144 See, for example, statements by Shaykh Sa’d al-Kathlan, a former
member of the state-backed Council of Senior Scholars (Hay ‘at Kibar al- ‘Ulama’),
in SA'D B. TURKI AL-KHATHLAN, 8 AL-SALSABIL FI SHARH AL-DALIL 192-93 (2021).
See also KHALED ABoU EL FADL, REASONING WITH GOD: RECLAIMING SHARI’AH IN THE
MoDERN AGE 58-59 (2014).

145 Capital punishment for fa‘zir offenses is sometimes referred to as
al-gatlu siyasatan. See AL-GHAZALI, supra note 14, at 1:423; AL-ZUHAYLI, supra note
121 at 200-201. For a Saudi discussion about this issue, see Hizim B. HAMID AL-Ni-
MARI, MASHARI® AL-TAQNIN: MUBAHATHAT MANHAJIYYA FI TAQNIN AL-FIQH AL-ISLAMI
57-58 (2022).
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2. Analysis of Royal Edict No. 25634
(2019) on al-Ta'zir bi-1-Jald

It is uncertain how the issue of al-ta zir bi-l-jald came to the
King’s attention. It may have arisen from direct appeals by cit-
izens reporting judicial abuses of flogging in ta zir offenses or
through national and international human rights reports.'* How-
ever, the channel that raised this issue to the Royal Court seems
to have conveyed genuine concern, prompting the issuance of
the following edict'"’:

In reference to the Royal Edict No. 25634, Dated:
20/4/1441 [corresp. Dec. 18, 2019], stipulating that
the General Assembly of the Supreme Court shall is-
sue a judicial principle that abolishes the punishment of
flogging in discretionary punishments of ta zir, deem-
ing other penalties as satisfactory, and imposing this
principle on courts to apply it without deviation under
any circumstances.

In the edict, the King instructs the Chief Justice of the Supreme
Court to issue a judicial principle via the General Assembly
of the Supreme Court. The Statute of the Judiciary grants the
General Assembly the authority to establish judicial princi-
ples concerning judicial matters.'*® Although the statute does
not explicitly outline the functions of these principles or their
binding nature, conventional legal practices in Saudi Arabia re-
gard these principles as legally binding, provided royal edicts
endorse them.'*

146 See, e.g., United Nations Office of the High Commissioner for Human
Rights, Committee against Torture reviews report of Saudi Arabia, UN. Orr. HigH
ComM’R (Apr. 25, 2016), https://www.ohchr.org/en/press-releases/2016/04/commit-
tee-against-torture-reviews-report-saudi-arabia; Stephanie Nebehay, U.N. Torture
Watchdog Urges Saudi to Halt Flogging, Amputations, REUTERS (Apr. 22, 2016),
https://www.reuters.com/article/world/un-torture-watchdog-urges-saudi-to-halt-flog-
ging-amputations-idUSKCNO0XJ231/.

147 Royal Edict No. 25634 (20/4/1441) corresp. Dec. 18, 2019.

148 STATUTE OF THE JUDICIARY (2007), art. 13.

149 For more on Saudi judicial principles, see WIizZARAT AL-‘ADL, AL-
MABADI’ WA-L-QARARAT AL-SADIRA MIN AL-HAY A AL-QADA IYYA AL- ULYA WA-L-HAY A
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While the King granted the Supreme Court the authority
to issue the judicial principle, the royal edict did not allow for
any discretion, as the Court was directly ordered to implement
the royal commands. The instructions explicitly tasked the Su-
preme Court to issue the principle as directed and distribute it
to the lower courts. Furthermore, the royal edict lacked detailed
definitions of ta zir offenses, suggesting that the judiciary and
the Royal Court share the same understanding of the issue’s
juristic terms.

The case was different regarding the edict’s lack of suf-
ficient reasoning and rationale, which risked potential pushback
and inconsistencies in application, as various courts and offi-
cials relied on their interpretations rather than a unified under-
standing of the edict’s intent. This ambiguity generated skepti-
cism among members of the General Assembly of the Supreme
Court, as a debate emerged within the Supreme Court regarding
the King’s edict. Ultimately, the General Assembly of the Su-
preme Court did not reach a unanimous decision affirming the
royal edict. The issued judicial principle was endorsed by a ma-
jority of nine out of thirteen judges, with four dissenting.'*® The
majority opinion rested on three key arguments: (a) flogging
in ta zir offenses carries negative implications (although these
were not specified); (b) punishments for ta ‘zir offenses may
vary according to the context of time and place; and (¢) walr
al-amr (i.e., the monarch) retains the authority to determine ap-
propriate punishments for 7a ‘zir offenses.'”! The resolution did
not address or include the perspectives of the minority; never-
theless, the resolution was enforced and all courts suspended
al-ta zir bi-l-jald. With regard to the flogging prescribed in stat-
utes, while the rules remain in place, anecdotal reports suggest
that they will be abrogated soon.

Concerns persist that the inconsistencies observed in al-
ta zir bi-I-jald may occur with the extensive use of incarceration

AL-DA’IMA WA-L- AMMA BI-MAJLIS AL-QADA’ AL-A ‘LA WA-L-MAHKAMA AL- ULYA 1391—
1437 (2017); NABIL B. ‘ABD AL-RAHMAN AL-JIBRIN, 1 AL-TAWDIHAT AL-MAR‘IYYA LI-
NIZAM AL-NURAFA ‘AT AL-SHAR‘1YYA 43, 46 (2018).

150 Resolution of the General Assembly of the Supreme Court No. M/40
(24/6/1441) corresp. Feb. 18, 2020.

151 Id.
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and monetary fines. In response, the government has revitalized
its draft statutory guidelines for alternative sanctions, which
encompass community service, home confinement, vocation-
al training, and enrollment in treatment or therapy programs,
among other measures.'”> While these guidelines are publicly
available, they remain under refinement and are anticipated to
be incorporated in the upcoming criminal code, which is ex-
pected to establish clear standards for determining appropriate
sentences, whether they involve fines or imprisonment.

CONCLUSION

This analysis of Saudi royal edicts regarding the application of
hudiid in the courts of Saudi Arabia highlights several challenges
that arise when traditional approaches to hudiid enforcement are
adapted to contemporary Muslim states. Despite the high level
of shari ‘a training among Saudi judges, the edicts reveal that ex-
pertise alone does not ensure the proper, equitable, or beneficial
implementation of hudiid. Saudi judicial collections, despite the
judges’ rigorous training, exhibit significant unresolved issues
that point to deeper complexities within hudiid jurisprudence.

This highlights a crucial point: the assumption that
hudid rules and precedents are so delineated and immutable
that they require no external oversight is becoming increasing-
ly untenable. While Saudi judges adhered to authentic Islamic
legal methodologies, the edicts demonstrated the presence of
numerous gray areas that necessitate both jurisprudential re-
finement and royal intervention. The monarchy’s involvement,
rather than undermining judicial authority or the validity of
hudiid rules, has shown that non-judicial oversight can help ad-
dress problematic precedents and foster a more precise imple-
mentation of shari a.

152 STATUTE OF ALTERNATIVE PENALTIES (draft), art. 4. This law was initial-
ly part of King Abdullah’s (r. 2005—-15) judicial reform project, overseen by Shaykh
Mohammed Al-Issa, then Minister of Justice and current Secretary-General of the
Muslim World League. See Muhammad Al-Sulami, Alternative Punishments Op-
tion Open, Says Al-Eisa, ARAB NEws (Oct. 16, 2011), https://www.arabnews.com/
node/394902.
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Moreover, the edicts underscore the limitations of relying
on shubha as a protective measure against the misapplication of
hudiid. The juristic maxim of idra 't al-hudiid bi-I-shubahat on
its face is no longer a sufficient safeguard against flawed rulings.
Judicial aspects of shubha remain in need of further regulation,
and, as seen in cases of al-hukm bi-I-shubha, even this maxim
can create confusion in legal standards, thereby contributing to
unpredictable outcomes. Furthermore, the royal edicts prompt
a reassessment of the role of hudiid in curbing the expansion of
discretionary ta ‘zir punishments. Figh has not fully resolved this
issue, and the leeway granted to Saudi judges to adopt minority
opinions has led to the expansion of ta ‘zir punishments beyond
the boundaries of /udiid penalties. Therefore, it is no longer suf-
ficient to claim that the application of hudiid alone serves as a
bulwark against the overreach of ta zir.

In conclusion, the Saudi royal edicts reflect a nuanced,
evolving approach to hudiid jurisprudence that recognizes the
need for both judicial and royal interventions to achieve a more
just and balanced application of Islamic law in modern contexts.
This approach may also provide a model for other Muslim-ma-
jority states facing similar challenges. The royal edicts signal
an emerging recognition that applying classical methodologies
and precedents may yield unexpected outcomes, which, in turn,
require special treatment. Further developments in the Saudi le-
gal system are anticipated, particularly as the government drafts
its comprehensive criminal code, drawing upon expertise from
diverse legal traditions. In this regard, Saudi Arabia’s experience
suggests that engaging in thoughtful examination of traditional
practices and their applicability to contemporary contexts can
foster an authentically informed and contextually grounded ap-
plication of Islamic law, offering insights that may resonate be-
yond the Saudi context and contribute to broader jurisprudential
discussions in the Muslim world.



