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International attention to Brunei’s plan to pass a new Is-

-

1

( ) 
law in Brunei were present through customary norms—well be-
fore the country attained protectorate status from the British in 

-
ligious administration. They sought to systematically institution-
alize and codify Islamic laws, following Western ideas of nation 
building and particular types of law.2 To be sure, until 2014, the Is-

the creation of post-colonial Islamization policies thereafter.

3

interpretation that can provide legislative mechanisms to improve 
-

tablished that the authority to amend the legislation would be 

While still in the primary stages of implementation, the 
new law in Brunei is one in which criminal law tracks the commu-

1 Syariah Penal Code Order 2013 (No. S 69) (Oct. 22, 2013), http://www.
agc.gov.bn/AGC%20Images/LAWS/Gazette_PDF/2013/EN/s069.pdf [https://perma.
cc/VUL5-W8QM].

2 One of the legal codes that came out of this was the Mohammedan Laws 
Enactment 1912.

, 

perma.cc/Q9FJ-R7SC].
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the local community is a moral authority that helps set the law and 
compliance norms for community behavior.4 The result allows for 

by policing crime.

thought of as misdemeanors, and became law on May 1, 2014. 
” offenses, 

penalties ( ), such as skipping Friday prayers, disrespecting 
norms for Ramadan, and the like.

more serious. The new Code includes more severe punishments 
under the rubric of -
tences) and -
fenses range from apostasy and murder to adultery and sodomy 

-
ity of the crime.

of what might be called “misdemeanors” and “serious crimes.” 
, offenses 

against God), 

compensation ( , , and arsy arsh)). Most 
 crimes 

and penalties, though Brunei introduced new general offenses.
The procedures and structures governing these Codes are 

-
-

4 Paul H. Robinson, Keynote Address at the University of Tehran on the 

6, 2019).
5 Refer to Parts I, II and III of the Syariah Penal Code Order 2013 (No. S 

69), Oct. 22, 2013.
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provisions related to criminal procedure for Syariah Courts.  
-

Civil
the Syariah -

certain investigations and the use of confession.

-
gal system in which legislation based on Islamic law and common 
law function concurrently.

What happens when one offense can be heard by a Syariah 
-

Investigation
theft, robbery, murder, causing hurt, and rape are to be 

Force with the assistance of other law enforcement agen-
cies where relevant.

-

6 Syariah Courts Criminal Procedure Code Order (SCCPCO) 2018 (No. 
S 9) (Mar. 5, 2018), http://www.agc.gov.bn/AGC%20Images/LAWS/Gazette_
PDF/2018/S009.pdf [https://perma.cc/KU9Y-RUH5].

7 Eileen Ng, Brunei Defends Move to Implement Syariah Law Amid Glob-
al Outrage, Apr. 12, 2019), https://www.straitstimes.com/asia/se-asia/
brunei-defends-move-to-implement-syariah-law-amid-global-outrage [https://perma.
cc/5VK8-VKTT].

8 Datin Hayati Pehin Mohd Salleh, The Special Lecture on the Enforce-
, -

 (Apr. 30, 2014), 
http://www.agc.gov.bn/AGC%20Images/downloads/speech/english.pdf [https://per-
ma.cc/6QMB-ED3F].
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-
fession ( -

-

-
ferred to the Syariah Courts for prosecution by Syar’ie 

-

-
ishments. The Order governs the conduct of investigation and 
prosecution as well as the role of the Syariah Court. The Order 
even graphically illustrates how several punishments should be 
carried out.

The difference in procedure from other Islamic law-imple-
menting countries is seen in offenses that carry corporal punish-
ment, such as whipping. In Brunei, the conditions for carrying out 
such a sentence are constrained by restrictions on carrying out 
punishments and limitations on accepting confessions. In Brunei, 
the enforcer of any punishment has to be of the same gender, and 
may use only moderate force—without lifting his or her hand over 
his or her head to ensure that no bones are broken or skin lacer-
ated.10 While a perpetrator confessing to his crime would be one 

checks to make sure that anyone who confesses is competent to 
do so (i.e., that they are of sound mind), and it prompts or permits 
defendants to retract any confession at three designated points 

9 Refer to Annex A for illustrations as shown in the SCCPCO 2018.
10

whipping sentences executed in public in areas such as Aceh, Indonesia, were con-
ducted by a man on a female perpetrator.
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-
draw their confession at any time, including during punishment.11 
This is designed to ensure that no sentence would be carried out 
due to a confession.

-

two or four men of high moral standing and piety as witnesses to 
meet the standard of proof of “no doubt at all” for all aspects of the 
penal crimes.12 Brunei seems to be embarking on a continuation 
of its pre-British protectorate practice of non-punishment, in line 
with Intisar A. Rabb’s observation on doubt in Islamic law.

There are reasons to suggest that the emphasis in the new 
Brunei code is on moderation rather than on strict enforcement. 

and so do Brunei’s new laws—following those norms. I have al-
ready mentioned the principle of doubt above, the classical no-

new procedure code as a higher-than-reasonable-doubt standard 
of “no doubt at all.” In addition, the Islamic law principle of pro-
portionality in punishment would further ensure that this severe 
punishment be reserved for the most egregious cases. Moreover, 
forgiveness, mercy, repentance, and restitution are encouraged as 
alternatives to punishment.

penalty and the Sultan’s recent declaration of a moratorium on its 
enforcement. The death penalty is not new under Brunei law, but 
it now has provisions to allow for commutation. While the death 

11 SPCO § 86.
12

See Ng, supra note 7.
13

 (2015).
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are more ways for avoiding the death penalty. Imposition of the 

high evidentiary threshold can be avoided by a pardon from the 
 (blood money) 

 if the 
accused cannot afford to do so.

Related is the Sultan’s role in legislation and enforcement, 
which has guided the historical practice. Importantly, the Sultan, 
in a recent titah (royal decree), announced a  moratorium 

a wider scope for remission.14 Brunei has moreover shown how, 
although the death penalty is present in legislation, both civil and 
Islamic ( ), it is rarely enforced and has not been enforced 
at all recently. The Sultan then made this  moratorium 

in all cases.
Third, Brunei is bound to international obligations and 

has demonstrated willingness to revise legislation in response to 
reasoned debate and recommendations. Brunei is a small country 
that has thrived on its participation in regional and internation-
al fora, as a member of organizations such as the Association of 

-
monwealth of Nations, Organisation of Islamic Cooperation (OIC), 

-
tional obligations in promoting and protecting human rights, and 
signals that it will continue to uphold obligations to international 

-

and Convention on the Rights of the Child (CRC). Additionally, 
-

ing treatment or punishment. In his titah

14 ,  (May 5, 2019), http://
www.pmo.gov.bn/Lists/News/DispForm.aspx?ID=1188 [https://perma.cc/9QSF-
5XC8].
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ratifying the Convention Against Torture and Other Cruel, Inhu-

countries recommended that Brunei review its capital punish-
ment legislation, even though it had a  moratorium status.  
This led to Brunei assembling an  committee and resulted 
in the addition of life imprisonment as an alternative to offenses 
that had previously warranted the death penalty. This process and 
outcome demonstrates Brunei’s willingness to consider fellow 
nations’ recommendations and those of the international com-
munity through deliberation and legislation. The country’s eager-
ness to conform and to be a welcome member of the international 
community should be a testament to the idea that Brunei will not 
seek to enforce severe criminal punishments, and that it instead 
emphasizes that the punishments are more of a deterrent than a 
means to an end.

The key to safe, defendant-protecting enforcement of an 
-

( ), as well as sound procedural components outlined in the 

to be seen how the Syariah Courts will implement the legislation, 
 lens, and determine 

the threshold by which the stringent evidentiary conditions and 
-

rate and clarify the laws before and in the process of implement-
ing them.
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