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EDITOR’S INTRODUCTION TO THE SPECIAL ISSUE

SCHOLARLY DEBATES: MOVING
PAasT STRUCTURAL DEATH

by Dilyara Agisheva, Special Issue Editor

his special issue explores the interactions between Islam-

ic law and other legal traditions during the modern period,
particularly in the contexts of colonialism, imperialism, and cen-
tralized bureaucratic states from the eighteenth to early twen-
tieth centuries. The three essays in the issue contribute to the
ongoing scholarly debates that present contrasting views on the
fate of shari a during this period. Between the two sides of this
debate, there is a space ripe for exploring the fitness and move-
ment of Islamic law in the contested period between tradition
and modernity.

One view presents shari‘a as a victim of modernity,
suggesting that Muslim scholars were powerless against the
expanding influence of the positive law regimes associated
with colonial powers. For example, Léon Buskens, Baudouin
Dupret, and Leonard Wood argue that colonialism transformed
Islamic law into a legal category constructed to serve a colonial
enterprise.! Avi Rubin, in exploring the decline of shari‘a in

1 Léon Buskens and Baudouin Dupret, The Invention of Islamic Law:
A History of Western Studies of Islamic Normativity and Their Spread in the Ori-
ent, in AFTER ORIENTALISM: CRITICAL PERSPECTIVES ON WESTERN AGENCY AND EAST-
ERN RE-APPROPRIATIONS (F. Pouillon et al., eds., 2015); LEoNARD WooD, IsLamic Lg-
GAL REVIVAL: RECEPTION OF EUROPEAN LAW AND TRANSFORMATIONS IN IsLaMic LEGAL
TrHouaHT IN EGyprT 1875-1952 (2016).
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the Ottoman Empire, points to the Tanzimat reforms (1839-76)
as an example of how legal positivism as a global phenome-
non radically shifted Ottoman legal practice to the detriment
of shari‘a dominance.? Likewise, Raza Saeed asserts that the
“normative orderings” of the colonial project in the Indian sub-
continent drastically changed the underlying logic and rational-
ity of shari‘a to align with the interests of the colonial state.?
Earlier, Wael Hallaq suggested that shari‘a underwent “struc-
tural death” because modern political structures ended the long-
standing “synthetic” tradition of scholarly legal discussion and
education that had existed for centuries before.* In sum, the
current opinion of a considerable number of scholars writing
on Islamic legal history converges on the idea that institutional
changes in political structures of the Islamic world—including
European colonialism, imperialism, and the rise of a modern
state—Iled to the corruption or even “death” of shari'a in the
modern world.

By contrast, another set of historians have focused on
Islamic law’s responsiveness and transformation across dif-
ferent cultural and geographical contexts, even as they recog-
nize the drastic impact of colonialism and the rise of modern
nation-states. Iza Hussin, for example, argues that Islamic law
is neither static nor fixed but that it has evolved in response to
historical contingencies. Hussin’s perspective sheds light on the
dynamic nature of the local elite groups, who engaged in contes-
tations, adaptations, and renegotiations in response to colonial
pressures in Malaya, India, and Egypt.’ Likewise, Muhammad
Zubair Abbasi argues that Muslim scholars under British colonial

2 Avi Rubin, The Positivization of Ottoman Law and the Question of
Continuity, in STATE Law AND LEGAL PosiTivism: THE GLOBAL RISE OF A NEwW PARA-
pIGM 154 (Badouin Dupret and Jean-Louis Halpérin, eds., 2022).

3 Raza Saeed, Law and Coloniality of Empire: Colonial Encounter and
Normative Orderings in the Indian Sub-Continent, 19 YEARBOOK OF ISLAMIC AND
MipDLE EASTERN Law 103 (2019).

4 WAEL B. HALLAQ, THE ORIGINS AND EVOLUTION OF IsLamic Law 122
(2005); WAEL B. HALLAQ, SHARI’A: THEORY, PRACTICE, TRANSFORMATION 1518 (2009).

5 Iza R. HussiN. THE Povitics ofF Istamic Law: Locar Evrites, CoLo-
NIAL AUTHORITY AND THE MAKING OF THE MusLIM STATE 9 (2016); Iza R. Hussin, 4
Discussion of Wael Hallaq s Islam, Politics, and Modernity s Moral Predicament, 12
PERSPECTIVES ON PoLitics 461 (2014); Renisa Mawani and 1za Hussin, The Travels of
Law: Indian Ocean Itineraries, 32 Law AND HisTory REVIEW 733 (2014); Kelvin Ng,
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rule in South Asia adapted the wagf (endowment) institution to
modernity by building on the tradition of earlier reformers. He
thereby demonstrates the use of complex legal reasoning as a
form of resistance against colonial rule.® Similarly, Gianluca P.
Parolin examines how a Muslim scholar of Islamic law, Rifa‘a
al-Tahtawi (d. 1875), sought to align Islamic legal principles
with the French Constitution of 1814. Through that examination,
Parolin demonstrates how Muslim scholarly elites invested in
new legal thinking.” Such works by Hussin, Abbasi, and Parolin
highlight the agency of Muslim subjects and the adaptable nature
of implementing shari ‘a principles under colonial rule.

In a similar vein, there are legal historians of the Ot-
toman Empire who write about the changing status of shari‘a
within the empire. Jun Akiba and Ruth Miller, for example, chart
how Ottoman reformers staffed the Nizamiye (state-administra-
tive) courts with shari’a court judges and other functionaries
who had traditional Islamic law training.® Further, Ebru Aykut’s
research reveals that the conflicting views between figh and
the Ottoman Penal Code about the definition of “premeditated
murder” limited the Nizamiye courts’ authority to impose death
sentences in homicide cases.” These scholars of Ottoman Is-
lamic legal history underscore the autonomy and persistence of

Crosscurrents: Law, Economy, and Islam in the Indian Ocean, 11 SouTtH AsiaN His-
TORY AND CULTURE 323 (2020).

6 Muhammad Zubair Abbasi, Co-Existence of Shari‘a and the Modern
State: A Historical Perspective from South Asia, 19 YEARBOOK OF IsLAMIC AND MID-
DLE EASTERN Law 161 (2018).

7 Gianluca P. Parolin, “Translating” the 1814 French Charter: Al-
Tahtawt's New Semiotics of Law and Governance, 19 YEARBOOK OF IsLamIC AND MID-
DLE EASTERN Law 188 (2018); Preface to Special Edition: Islamic Law and Empire,
19 YEARBOOK OF IsLamiC AND MIDDLE EASTERN Law 1, 7 (2018).

8 Jun Akiba, Shari‘a Judges in the Ottoman Nizamiye Courts, 1864—
1908, 51 OsMANLI ARASTIRMALARI 209 (2018); Jun Akiba, From Kadi to Naib: Re-
organization of the Ottoman Sharia Judiciary in the Tanzimat Period, in FRONTIERS
oF OttoMaN STUDIES 43 (C. Imber and K. Kiyotaki, eds., 2005); Ruth AusTIN MILL-
ER, LEGISLATING AUTHORITY: SIN AND CRIME IN THE OTTOMAN EMPIRE AND TURKEY
(2005); Avi Rubin, The Positivization of Ottoman Law and the Question of Continui-
ty, in STATE LAw AND LEGAL PosiTivism: THE GLOBAL RISE oF A NEW PAraDIGM 161
(Badouin Dupret and Jean-Louis Halpérin, eds., 2022).

9 Ebru Aykut, Judicial Reforms, Sharia Law, and the Death Penalty in
the Late Ottoman Empire, 4 JOURNAL OF THE OTTOMAN AND TURKISH STUDIES ASSOCI-
ATION 7 (2017).
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shart ‘a before the rise of Turkey as a modern nation-state. They
recognize that Islamic law was never too distant from politics
and has always undergone transformations led by those from
within its institutions.

In this special issue, we build on the latter trend of ex-
amining rather than assuming the death or dominance of Is-
lamic law with the onset of modernity, and expand the inquiry
beyond the main Ottoman provinces and the far-flung hinter-
lands to include developments in the nineteenth-century Egypt,
Austria-Hungary, and the Russian Empire. That is, we shift the
focus away from narratives of the encroachment of the imperial,
colonial, or nation-state authorities upon shari ‘a and its norma-
tive legal structure. We shift toward investigation of the autono-
my of local actors in adaptation and transformation of shari ‘a in
the face of a changing social and political order with the rise of
the modern nation-state.

CONTRIBUTING ARTICLES: ISLAMIC LAW IN
EGYPT, AUSTRIA-HUNGARY, AND THE RUSSIAN
EMPIRE IN THE NINETEENTH CENTURY

A collection of essays in this special issue of the Journal of
Islamic Law authored by Brian Wright, Ninja Bumann, and
Rozaliya Garipova contributes to the scholarly debates on the
fate of Islamic law with the rise of modernity by providing a
critical analysis of Islamic legal history in Egypt, Austria-Hun-
gary, and the Russian Empire of the nineteenth century. These
emerging scholars shed light on the encounters between shari ‘a
and imperial or modernizing states, offering fresh insights into
the intricate dynamics of Islamic law’s interaction with non-Is-
lamic legal traditions. Building on the scholarship above, these
essays describe the processes and players involved in negoti-
ating, borrowing, and intertwining Islamic legal practices with
those of other legal systems beyond the experience of European
colonialism. In line with the overarching theme of Islamic law’s
dynamism and resilience during this period, all three papers
assert the continuity of shari’a despite the changing sociopo-
litical contexts of their respective regions. By delving into the
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institutionalization of shari‘a within the modernizing state ap-
paratus, the authors raise thought-provoking questions about the
agency of Islamic law practitioners and judges, and the flexible
implementation of Islamic legal principles: How did the process
of forced conceptualization or categorization of Islamic law un-
fold? Were Muslim judges, jurists, and other Islamic law prac-
titioners mere passive bystanders unable to halt the conceptual
transformations of Islamic law? Did they compromise Islamic
principles to generate a unified legal system?

To answer some of these questions, Brian Wright’s arti-
cle, “Debating Shari‘a in Egypt’s National Courts,” delves into
a discussion that emerged in the early phase of Egyptian judi-
cial reforms of the 1880s concerning the role of shari‘a. The
article contends that during this reform period, marked by the
establishment of native courts (a/-mahakim al-ahliyya), the em-
phasis among the reformers was not on whether to implement
shart‘a within those institutions but rather on #ow to approach
its application. Drawing on contemporary periodicals, including
al-Hugiig and al-Adab, the author explores how shari ‘a served
as a foundational legal framework for both proponents and crit-
ics of the reforms, challenging the notion of its marginaliza-
tion during the nineteenth century. Contrary to some scholars’
claims, the article reveals the importance of shari‘a in shaping
the native courts’ legal system, a novel legal institution that ap-
plied the relevant commercial, contract, and penal codes. The
article delves into the public legal debates that resulted from
these innovations, particularly the inclusion of Christian judges
in native courts and the acceptability of capital punishment in
criminal cases. As a part of this story, the author argues that the
promulgation of the legal codes did not diverge from the Islamic
or shari ‘a-dominated past. He shows that the penal code, for
example, represented the outcome of local debates rooted in in-
terpretations of shari ‘a. Engaging with existing scholarship on
nineteenth-century Egyptian Islamic law—including the works
of Mina Khalil, Rudolph Peters, Leonard Wood, Khaled Fahmy,
Samy Ayoub, and Talal Asad—Wright contributes to the ongo-
ing debate by showing that shari ‘a remained a vital legal source
for Egypt’s changing legal system. By shedding light on these
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dynamics, this article illuminates the complexities surrounding
shari‘a’s continued influence within the changing societal and
legal environment of nineteenth-century Egypt.

In an article entitled “Forging a Habsburg Islamic Le-
gal System: Legal Transformation and Local Agency in Bos-
nia and Herzegovina (1878-1918),” Ninja Bumann explores
the integration of Islamic law into the Habsburg administra-
tion in Bosnia and Herzegovina during the late nineteenth and
early twentieth centuries. Building on scholarship on the issue
of Habsburg reforms in post-Ottoman lands and on compel-
ling archival evidence, including Austrian and Bosnian sourc-
es, Bumann is able to show the impact of legal reforms im-
plemented by the Austro-Hungarian government following its
1878 occupation of the region. In this “quasi-colonial” regime,
the Habsburg bureaucratic authorities limited the scope of Is-
lamic law to family matters. The Habsburgs also established
a two-tier appellate system with a Supreme Shari‘a Court in
Sarajevo under state supervision. Here, Bumann builds upon
existing scholarship on European and Russian interventions
in shari ‘a—including works by such scholars as Paolo Sarto-
ri, Ido Shahar, and Lauren Benton—to explore the efforts of
the Habsburg regime to modernize and exert control over the
shari‘a judiciary. The author argues that the incorporation of
shari ‘a courts into the Habsburg legal framework led to a trans-
lation of legal episteme and fostered a synthesis of Ottoman
Islamic judicial practices and Habsburg legal structures. The
scholarly contribution of the paper lies in its exploration of the
agency and autonomy of local gadis and plaintiffs navigating
Habsburg legal reforms. In the process, the paper also sheds
light on the hybridization of legal cultures. Overall, the article
makes an important scholarly contribution to the study of Is-
lamic legal structures in Habsburg Bosnia and opens avenues to
similar comparative studies of encounters between shari ‘a and
other multi-confessional imperial formations.

In a third and final contribution to this special issue,
Rozaliya Garipova examines the legal reasoning and inter-
pretation of Islamic law surrounding women’s divorce claims
in early nineteenth-century Russia in her article entitled
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“‘Emancipating’ Muslim Women in Early Nineteenth-Century
Russia: Akhiind Fathullah bin Huseyn al-Uriwi, Hanafi Law,
and Muslim Women’s Rights.” Specifically, Garipova analyzes
select court cases to demonstrate how Huseyn ughli, a promi-
nent jurist of the Volga-Ural region, developed a pattern of legal
interpretation that supported the rights of abandoned women
to seek divorce. Garipova’s research confronts the prevailing
stance in the Islamic legal history literature that Muslim jurists
in the Volga-Ural region lost their authority under tsarist rule.
To the contrary, the author highlights Huseyn ughli’s autonomy
in making legal decisions despite the challenging social context
of this period, which was characterized by changing practices
of Islamic law and conflicting understandings of Islamic legal
authority in the Russian Empire. The article’s main argument is
that Huseyn ughli developed a flexible approach to legal reason-
ing in ways that deviated from mainstream or traditional Hanaf1
thought. This deviation underscores Huseyn ughli’s autonomy
in shaping legal outcomes during this period. In sum, the core
contribution of the article lies in its nuanced exploration of the
negotiation and coping mechanisms that women employed, the
influence of community values on law, and the autonomous de-
cision-making by akhiinds (scholars and jurists) in their pursuit
of justice in the nineteenth-century Russian Empire.

CONCLUSION

The essays in this issue illustrate the interaction of shari ‘a with-
in the imperial and nascent nation-state legal systems with the
coming of modernity. Together, the authors’ conclusions con-
tribute to a new wave in the study of Islamic legal dynamism
and resilience. They powerfully push against the prevailing de-
mise-of-shari‘a thesis. Namely, Wright demonstrates the con-
tinued importance of shari ‘a as a frame of reference for modern
state codes and judicial practice, Bumann highlights the agency
of local gadis and plaintiffs in modern judicial institutions with
reference to Islamic law, and Garipova underscores the contin-
ued use of legal reasoning and sustained influence of local Mus-
lim scholars of Islamic law, dkhiinds, in shaping legal outcome.
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Collectively, these essays expand the scholarly inquiry by offer-
ing fresh perspectives on the negotiation, borrowing, and inter-
twining of Islamic legal practices with non-Islamic traditions,
emphasizing the agency of Islamic legal practitioners and prin-
ciples in the old world and the new.



DEBATING SHART ‘4 IN EGYPT’S NATIONAL COURTS!

Brian Wright
Independent Scholar

Abstract
This article explores debates about the role of Islamic law (shari‘a) in the
early development of the native courts in Egypt, established in 1883. Current
literature focuses on the impact of European influence, arguing that the na-
tive courts and the codes they implemented broke away from a past dominat-
ed by Islamic law, sidelined pre-modern juristic (fiqgh) understandings, and
reflected an importation of European norms in service of a growing modern
state. Using periodicals published within the first ten years following the es-
tablishment of the native courts, this article argues that, for both supporters
and detractors, the question was not whether the shari‘a was being imple-
mented but how it should be understood and utilized. Ideas informed by ex-
ternal influences, such as the rule of law and the creation of an independent
Judiciary, were significant and helped to shape the development and oper-
ation of the native courts. However, these ideas were viewed by observers
through a broader conceptualization of the sharl‘a that included the work of
the political authority to achieve a central goal: to nationalize the shari‘a and

establish justice in a rapidly changing social and legal environment.

Keywords: Egyptian law; judiciary; native courts; nineteenth century; shari ‘a

1 Funding for the research that led to this article was provided by a
post-doctoral fellowship from the United States Department of State’s Bureau of
Educational and Cultural Affairs (ECA) at the American Research Center in Egypt
(ARCE) in July-December 2022. I want to thank ARCE for their continued support.

11
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INTRODUCTION

In December of 1883, Khedive Tawfiq of Egypt proclaimed
the formation of a new court system in Cairo, Alexandria,
and select cities in the Nile Delta. Dubbed the native courts (al-
mahakim al-ahliyya), these venues applied to all subjects of the
local government. They adjudicated most matters related to civ-
il, criminal, and trade law.> Accompanying the new courts was
a collection of codes, including a Penal Code (1883), a Code of
Criminal Procedure (1883), Civil Code (1883), and Commercial
Code (1883), created by a committee led by the then Minister of
Justice, Husayn Fahkr1 Basha (1843-1910).

For its supporters, the introduction of the native courts
marked the beginning of a new era. At a meeting with the Khe-
dive celebrating the appointment of the native courts’ first cadre
of judges, FahkrT Basha stated,

From the day you [Tawfiq] sat upon the throne of your
forefathers, you have given great care to reform Egyp-
tian courts. Your government has organized laws that ap-
ply, as much as possible, to the conditions and traditions
of the country . . . I am happy to present to you [here]
the men you have entrusted to fulfill this truth in your
courts.?

Khedive Tawfiq then addressed the gathering, stating,

It is known that the foundation of civilization and the
increased wealth of its citizens and residents is to follow
the path of justice and truth according to the rule of legal
texts. Through this, justice reaches its peak; rights are
given to those who deserve them, aggressors are halted,
and other potential aggressors are deterred.*

2 Unnumbered order of June 14, 1883 (La’iha tartib al-mahakim al-ah-
liyya [Order to Establish Native Courts]), art. 15 (Egypt).

3 Quoted in ‘ABD AL-RAHMAN AL-RAFI‘T, MISR WA’L-SUDAN FI AWA’IL
‘AHD AL-IHTILAL 66 (1983).

4 Id



Debating Shari'a in Egypt’s National Courts

The Egyptian government considered the native courts the
culmination of a reform process that would end the corrup-
tion and disorganization that had plagued the country’s legal
system throughout the nineteenth century. By providing the
collection of codes applicable to all Egyptians regardless of
status, the courts guaranteed justice and put the country firmly
on the path of progress.

However, others were concerned that the native courts
were disconnected from Egypt’s legal past, particularly Islam-
ic Law (shari‘a). In April of 1883, while the legal committee
was finalizing the codes, press reports from Istanbul reached
the offices of the popular daily al-Ahram, worried that the gov-
ernment’s recent removal of the Maliki mufti position and the
preparation of the codes were a sign of “disrupting Islam.”’
Al-Ahram dismissed these concerns and responded, “Egypt reg-
ularly follows the rulings of the Caliphate and all areas ruled by
the Ottoman Sultan, i.e., the Hanafl School . . . The most im-
portant thing to the Khedive is the protection of the principles
of the Holy Shari‘a. Nothing will be accepted which touches it,
no matter what the source.”®

Despite al-Ahram’s reassurances, the codes for the native
courts did rely heavily on French influence in their organization
and content, a point that has led several later historians to sug-
gest that Islamic law had been left in the past. In criminal law,
Rudolph Peters states, “In 1883/1889, Islamic criminal law was
abolished in Egypt.”” Peters’ view is part of a broader argument
in Islamic legal historiography that the influence of the shari‘a
ended with the creation of modern legal systems in the Muslim
world. At the core of the standard view is the conceptualization
of pre-modern shari ‘a as a transnational “jurists’ law,” described
by Wael Hallaq as mediated by a class of traditionally educated
jurists (fugaha’, sg. fagih).® The political authority and the laws
they created were external to the shari ‘a as, according to Aharon
Layish, jurists “were not integrated as a professional class in

AL-AHRAM, April 24, 1883.

1d.

RupoLpH PETERS, CRIME AND PUNISHMENT IN IsLamic Law 141 (2009).
8 See, for example, WAEL HALLAQ, SHARI‘A: THEORY, PRACTICE, TRANS-

FORMATIONS 443 (2009).

~N N W
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the [political] establishment.” Likewise, the methodology of the
shari‘a “did not leave the political ruler any leeway, except by
means of administrative decrees, to control the formulation of
the legal norm.”’

Following the work of Layish and Hallaq, Baudouin
Dupret argues that the nineteenth century was a breaking point
for Egypt and other jurisdictions in the Muslim world. Through
a process he calls the “positivization of the law,” the modern
state in this period used codes to “completely and systematical-
ly organize the world, societies, and men.”!® The introduction
of positive law marked an epistemic shift in the shari‘a where
the jurists’ role in forming the law was systematically removed.
National codes were implemented whose ideological roots and
content were alien to the legal and social fabric of the Muslim
world. For Talal Asad, positive law signified the rise of secular-
ism, creating a division between secular public law and religious
morality limited to the private sphere.!' As a result, the shari‘a,
as it operated in the pre-modern period, succumbed to the ex-
panding modern state.'?

Other research has modified the jurist-centered approach
to the shari‘a. While accepting that the modern state is critical
to understanding the nineteenth century’s legal developments,
revisionist scholars argue that the state’s increased role in shap-
ing the law has not interrupted the functioning of the shari ‘a.
For example, Khaled Fahmy suggests that focusing on jurists
leaves out the vital place law created by the political authority
(siyasa) occupied in the pre-modern Islamic system.'* The state
assuming a more dominant position by introducing codes in the
second half of the nineteenth century indicated change but not a
divergence from the past.

9  Abharon Layish, The Transformation of the Shari’a from Jurists’ Law to
Statutory Law in the Contemporary Muslim World, 44 DI WELT DEs IsLams 86 (2004).

10 BaupouiN DuPRET, PosITivE Law FROM THE MusLIM WORLD: JURISPRU-
DENCE, HisTORY, PRACTICES 54 (2021).

11 TaraL AsaDp, FORMATIONS OF THE SECULAR: CHRISTIANITY, IsLaM, Mo-
DERNITY 205-6 (2003).

12 Wael Hallaq, Can the Shari’a Be Restored?, in IsLamic LAW AND THE
CHALLENGES OF MoDERNITY 24 (Yvonne Haddad and Barbara Stowasser, eds., 2004).

13 KuaLep Faumy, IN QUEST OF JusTICE: IsLamic Law AND FOreNsIC MED-
ICINE IN MODERN EGYPT 279 (2018).
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Applying Fahmy’s view, Mina Khalil, in his work on
criminal defendants and the Egyptian public prosecutor’s of-
fice, has argued that case law does not support the argument that
the codes developed for the native courts opposed the shart ‘a.'*
In civil law, Samy Ayoub shows how the Mecelle-i Ahkdam-i
Adliyye, the Ottoman Civil Code of 1877, represented new so-
cial and legal norms of the late Ottoman Empire but was also
“a faithful synthesis of late Hanafi jurisprudential norms.”'* Iza
Hussin suggests that the codes developed in the Muslim world
during the nineteenth century resulted from an interaction be-
tween local and colonial elites and continue to represent Islam
within the state accurately.'¢

Building on these emerging approaches, this article ex-
plores Egyptian debates regarding the role of the shari‘a in the
native courts. Using periodicals from the first ten years follow-
ing the courts’ establishment, the article examines the place of
the shari‘a in Egypt’s modernizing legal system, the purposes
of the law in punishing homicide, and whether Christians could
adjudicate matters previously subject to courts staffed by clas-
sically trained Muslim jurists. The article supports the theory
of continuity and argues that the question of the native courts’
connection to the shari‘a was not one of whether the shari‘a
was being applied in Egypt. Rather, the more pertinent concern
for local reformers was how the shari‘a should be utilized to
realize a broader goal: the creation of an independent judiciary
that would dispense justice equally amongst all Egyptians. The
centrality of the modern state and the use of positive law were
critical to achieving this goal. Yet, reformers of the time adopt-
ed a comprehensive view of the shari ‘a as a legal system that
included the participation of the political authority. The rules
created by pre-modern jurists did not limit them. Both the rules

14  Mina Elias Khalil, A Society’s Crucible: Forging law and the criminal
defendant in modern Egypt, 1820-1920, 18 (2021) (Ph.D. dissertation, University of
Pennsylvania).

15 Samy Ayoub, The Mecelle, Sharia, and the Ottoman State: Fashion-
ing and Refashioning Islamic Law in the Nineteenth and Twentieth Centuries, 2 JOUR-
NAL OF THE OTTOMAN AND TURKISH STUDIES ASSOCIATION 123 (2015).

16  1za HussiN, THE Povitics oF Istamic Law: LocAL ELiTEs, CoLONIAL AU-
THORITY, AND THE MAKING OF THE MusLIM STATE 19 (2016).

15
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constructed in figh and the codes developed by the political au-
thority for the greater good fell within the scope of the shari ‘a.
They could be used in the development of modern Egyptian law.

Additionally, for both supporters and detractors of the
native courts, ideas informed by European norms such as the
rule of law were important influences that shaped the nature
of reform. However, reformers understood these ideas through
the lens of the shari‘a and employed them to meet the needs of
a rapidly changing nation. By synthesizing foreign ideas with
pre-modern interpretations that best fit local circumstances, re-
formers infused the shari ‘a into the modern Egyptian context.

The nationalization of the shari‘'a and the codes made
by the political authority were not universally accepted. By the
middle of the twentieth century, revivalists began to view what
they perceived as the importation of European law as “an affront
to Egypt’s religious, cultural, national, and transnational Mus-
lim identity.”!'” As a result, they envisioned a reapplication of
the shari‘a as a body of positive law that would stand superior
to “man-made” law.'® Wood’s observations accurately represent
the Egyptian legal environment in the 1920s and 30s. However,
for writers in the first decade after the introduction of the na-
tive courts, these concerns were largely absent; the pre-modern
shari ‘a remained intact and formed a critical part of the ideolog-
ical foundations of a new national justice system.

Before discussing the content of the codes and their
application in native courts, it is necessary to understand what
concerns Egyptian reformers perceived in their legal system and
what types of influences they used to address them. Were the
native courts the result of a native desire to reduce corruption
or the direct implementation of foreign norms? To answer this
question, the following section briefly describes the Egyptian
legal system before the introduction of the native courts.

17  LeoNarRD Woob, IsLamic LEGAL REvIVAL: RECEPTION OF EUROPEAN Law
AND TRANSFORMATIONS IN IsLamic LEGaL THouGHT IN EGypT 1875-1952, 4 (2016).
18 Id at5.
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BUuUILDING THE NATIVE COURTS

Before the issuance of the country's first Penal Codes (1830) by
Muhammad ‘Al1 (r. 1805-48)," the Egyptian legal system con-
sisted of four institutions. First were the shari ‘a courts staffed by
judges (quda, sg. qadr) trained in Islamic jurisprudence (figh) who
adjudicated the affairs of Muslims and non-Muslims who agreed
to have their cases heard there. Second, non-Muslim councils
(majalis, sg. majlis) handled cases between Christians and Jews.
The non-Muslim councils could be headed by a judge trained in
the shari ‘a courts or a mediator appointed by the ruler. Third was
consular courts held in foreign embassies and ruled in matters
where at least one party was a foreign national. Finally, there was
the court of the governor (wali), which addressed appeals from
Muslim or non-Muslim courts, handling cases brought directly
to them and intervening in issues where there was a prevailing
state interest, such as homicide.?’ Following the 1854 Ottoman
orders establishing state judiciaries outside the existing religious
venues, the wali tribunals evolved into a collection of local courts
(nizamiyya or siyasiyya) staffed by government officials.?!

The development of the local courts in Egypt closely mir-
rored reforms undertaken in the wider Ottoman Empire where,
following the Giilhane Rescript of 1839, Sultan Abdiilmecid I
(r. 1839-61) announced his intention to embark on a series of
legal and social changes called the Tanzimat. In law, the Tan-
zimat culminated in the middle of the nineteenth century with
the creation of a system of state courts called the Nizamiye.*
Although the Nizamiye courts and the laws they applied are of-
ten described as a step towards the secularization and western-
ization of the law, Avi Rubin suggests that individuals working
in the courts did not believe they were working in a legal system

19  LATIFA MUHAMMAD SALIM, AL-NIZAM AL-QADA’T AL-MISRI AL-HADITH 26—
28 (2010).

20  James BALbwin, Istamic Law AND EmPIRE IN OTTOMAN CAIRO (2017).

21 SALmm, NizAwm, supra note 19 at 28-52.

22 See Roderic Davison, Tanzimat, in ENCYCLOPEDIA OF ISLAM, SEc-
onD Eprtion (P. Bearman, Th. Bianquis, C. E. Bosworth, E. van Donzel, and W. P.
Heinrichs, eds., 2012), available at http://dx.doi.org/10.1163/1573-3912_islam
COM_1174; Avi RuBIN, OTTOMAN NizamiYE CourTs: LAw AND MoDERNITY 23 (2011).
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divided between secular and religious influences.” Instead, the
plurality of legal venues in both the Ottoman Empire and Egypt
functioned, according to Khaled Fahmy, to uphold and comple-
ment the shari ‘a.*

As the nineteenth century progressed, elite circles be-
gan to believe that Egypt’s pluralistic system needed consolida-
tion. There was a growing perception that, for many everyday
Egyptians, the shari‘a courts and local councils were despotic,
inefficient, and easily corrupted.”® Writing in the legal journal
al-Ahkam in 1889, the attorney Iskandar Tuma described how a
typical civil or criminal case was handled in the first half of the
nineteenth century:

Disputing parties usually raised their matters in the shari ‘a
courts. However, a strong complainant could approach
the local director or governor to avoid the lengthy trial
process and associated costs. If we were to conduct a sim-
ple study of the shar‘a court records, we would find that
they have only a minor impact. [In reality], the director
or governor would adjudicate matters administratively,
following what they would call “political authority.” The
judgment would trickle down to lower-level government
officials until it reached the village elders [mashayikh al-
bilad] and their supporters, with every level acting as a
judge. These individuals could [exercise such power]| due
to the country’s state at that time. Even the state appel-
late court [majlis al-ahkam] could only review the activ-
ities of directors and governors, and only if an issue was
brought before them or the ruler requested a review.*

23 RuBIN, OTTOMAN, supra note 22 at 81.

24 FauMmy, QUEST, supra note 13 at 126.

25  The reality of whether the Egyptian legal system before 1883 was in-
efficient in practice has been subject to criticism. See Rudolph Peters, Murder on the
Nile: Homicide Trials in 19" Century Egyptian Shari’a Courts, 30 Die WELT DEs Is-
LAms 98 (1990).

26  Iskandar Tuma, Majalis al-wajh al-qibli, aw tariga al-muhakamat
al-salifa fi’l-qatr al-misri, AL-AHKAM, January 1, 1889.
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From Tiima’s analysis, the problem with the Egyptian legal sys-
tem was apparent: government administrators have too much
authority to manipulate the law. While the existence of a plural-
istic court system might seem attractive, the lack of organization
inherent in such a system left the door open for corruption. As a
result, judgments issued by the courts were unpredictable. What
oversight existed was ineffective as appellate courts could only
be called upon by a litigant with the resources and societal con-
nections to request a review.

The lack of organization and resulting corruption in the
local courts remained even after they were reformed in 1876,
with Tima continuing:

The [post-reform] councils were ineffective due to the
corruption of their foundations for several reasons, the
most important of which are: (1) they were not orga-
nized by a legal order like that of the [later] native courts
... (2) the rules created for the councils did not set a
deadline for the issuance of judgments . . . (3) judgments
were to be announced to the parties through governors
and directors without specifying a timeline . . . (4) the
implementation of judgments was left to governors and
directors . . . and (5) councils issued inconsistent judg-
ments because there were no comprehensive laws. Who-
ever wanted a judgment in their favor could agree with
the court employees to introduce an administrative order
that matched the ruling they wanted or state that an order
had been annulled.”’

Again, Tuima stressed the local courts’ lack of organization and
unpredictability. If the councils remained without a guiding set
of rules and regulations, they were susceptible to the interfer-
ence of government officials.

In the eyes of Tuma and other reformers, the best way
to cut out corruption, organize the Egyptian legal system, and
guarantee predictable outcomes was to create a uniform set of
laws and courts operating at arm’s length from the executive

27 Id.
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authority.”® Although some progress towards uniformity be-
gan with the establishment of the mixed courts (al-mahdakim
al-mukhtalata) in 1875, only with the native courts did the ideal
of a single independent judiciary for Egyptians come to frui-
tion. For example, the author of the first draft of the Khedival
Order organizing the native courts in 1881, the legal translator
and Minister of Justice from 1879 to 1881, Muhammad Qadr1
Basha, took great pains to emphasize the separation of judicial
and executive powers. Rulings of the courts, although issued in
the name of the Khedive, must be justified by referencing spe-
cific articles from the codes. Judges could also not be removed
from office arbitrarily but could be replaced by someone more
qualified within the first three years of their service. Finally, if
the government wished to transfer a judge to another jurisdic-
tion, it could only do so with their approval, according to a Khe-
dival Order requested by the Minister of Justice and approved by
the Appellate Court.”

Reforming the courts by providing uniformity was driv-
en by an increased interest in ideas such as the rule of law. An
Islamic concept of the rule of law, or that no individual is above
God’s decrees, has existed since the beginning of the religion’s
history. At the level of implementation, Muslim thinkers focused
on the virtuous character of the individual who held a position
of power rather than the nature of the institution itself.*® For ex-
ample, a ruler or judge may be deemed “good” because they
regularly pray, issue just rulings, and are morally sound. For re-
formists in nineteenth-century Egypt, Islamic conceptions of the
rule of law evolved as the result of encounters with European
liberalist thinkers such as John Locke (1632—-1704) and Mon-
tesquieu (1689—1755), as well as the Federalist Papers from the
United States (published 1787—88). For these writers, the focus
was on the place of institutions. When it came to the courts,

28  ByroN Cannon, Poritics oF LAW AND THE COURTS IN NINETEENTH-CEN-
TURY EGypT 126-28 (1988).

29  RAFI‘T, MISR, supra note 3 at 61-62.

30 Lawrence Rosen, Islamic Conceptions of the Rule of Law, in THE
CaMBRIDGE CoMPANION TO THE RULE oF Law 88 (Jens Meierhenrich and Martin Lough-
lin, eds., 2021).



Debating Shari'a in Egypt’s National Courts

creating an independent judiciary was a central concern as it act-
ed as “the best barrier against lawless governmental actions.”?!

Many essential works on modern evolutions in the rule
of law were not published in Arabic until later in the nineteenth
century. For example, Montesquieu’s main work on legal the-
ory, De [’espirit des lois, was only translated in 1891 by the
Lebanese attorney Yasuf Asaf.>> However, many Egyptian offi-
cials encountered liberal European ideas when studying abroad.
For example, several members of the native courts committee,
including its head, Fakhri Basha, completed their undergrad-
uate education in France. Fakhr1 had also worked in the Paris
Public Prosecutor’s office from 1867 to 1874, before returning
to Egypt.®

Considering the influence of European thought, the ques-
tion arises as to whether the Egyptians working on and in the na-
tive courts acknowledged that foreign influence had fundamen-
tally altered their legal system. Did observers of the time believe
that the norms presented by the shari ‘a, which had formed the
basis of Egypt’s legal system for centuries, were secondary to
imported legal norms and the will of the modern state?

Is EGcYrTIAN LaAw IsLAMIC?

Although several Egyptian newspapers and journals discussed
the evolution of the Egyptian legal system, the first periodical es-
tablished with the exclusive purpose of observing and comment-
ing on the native courts was al-Hugqiiq. Al-Huqiiq was founded
in Cairo in March 1886 and headed by the Lebanese Christian
businessman and attorney Amin Shmayil (1828-97). Shmayil
hailed from the village of Kafr Shima, now a southern suburb of
Beirut. During his childhood, he received his primary education
in English at the American Missionary School in Beirut. He also

31 Brian TamManaHA, ON THE RULE oF Law: HisTtory, PoLitics, THEORY 52
(2004).

32 CHarres-Louis DE SECONDAT, BARON DE MoONTESQUIEU, USOL AL-
NAWAMIS WA'L-SHARA'1* (Yiisuf Asaf, trans., 1891).

33 Yosur AsAF, DALIL Misr 223 (1890).

21




22

JourNAL oF IsLamic Law | SPECIAL ISSUE 2023

frequented the traditional figh circles of Muht al-Din al-Bakr1
al-Yafi, a prominent Hanafi scholar.*

From an early age, Shmayil was recognized for his
problem-solving skills. When he was only twenty-one, he was
asked to mediate a dispute between Christian sects in Syria,
necessitating years of travel between Rome, Istanbul, and Leb-
anon. During this time, he developed strong friendships with-
in Ottoman diplomatic circles. In 1854, Shmayil left Lebanon
to travel to London and Liverpool, where he would spend the
next twenty years building a successful trading company with
the support of the Ottoman ambassador in England, ‘Abd Allah
Adabli. In 1875, he decided to liquefy his assets and move to
Egypt, hoping his commercial success in England would be re-
peated in Alexandria. He was ultimately unsuccessful and de-
cided to return his attention to the law, working as an attorney in
Cairo and founding al/-Hugqiiq. He remained the editor-in-chief
of al-Hugqiiq for the next twenty years until he retired following
the sudden death of his daughter in 1896, staying at home until
his own death a few months later.*

For Shmayil, Egypt’s post-1883 legal system resem-
bled the Tanzimat system adopted in the Ottoman Empire, of
which Egypt was a part. The Tanzimat was a “dual system” of
law in which shari ‘a and state (nizamiyya) operated simultane-
ously.*® Shmayil outlined this division in an article from March
1888, writing:

Our country is composed of several religious groups,
and for each is their statement [of law]. For example,
the religion of the Kingdom [of Egypt] is Islam. Islam’s
civil, commercial, and criminal laws are based on or-
ganized rules and principles that are entirely just if fol-
lowed correctly. The center of adjudication, according to
Islam, is the shari ‘a court. The Kingdom also has state
laws [shara’i* nizamiyya], derived from general princi-
ples and rules appropriate for the time and introduced

34 Juril ZAYDAN, TARAJIM MASHAHIR AL-SHARQ FI’L-QARN AL-TASI® ‘ASHR
2:245 (1903).

35 Id. at 2:245-48.

36  See RuBiN, OTTOMAN, supra note 22.
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by the great Sultans and governors. The venues for state
law are the native courts in some areas and local councils
in others.?’

Shmayil acknowledged the impact of European influence on the
Egyptian legal system, stating in an article from 1887 that the
country had taken its cues from “the most appropriate constitu-
tions of civilized nations.”* Later, in 1889, Shmayil would fur-
ther state that Egypt had composed its new codes by “translating
the laws of the West and their constitutions, choosing from them
the best and most agreeable with the Holy Shari‘a. However, the
greatest reliance was on French law, even though others were
more appropriate for modern times, such as Italian, Belgian,
German law, etc.”* Shmayil accepted that foreign influence was
critical to developing modern Egyptian law. He also held reser-
vations that Egypt had primarily relied on the French system.
More consideration should have been given to other sources of
inspiration to provide more useful practical solutions. However,
when selecting the content for the codes, Shmayil emphasized
that the law committees only chose rules compatible with the
shart ‘a and Egyptian circumstances.

Shmayil also acknowledged differences in how the
shari‘a and state courts functioned and believed that state law
complemented the rules of earlier Muslim jurists. An example of
the complementary functioning of state and Islamic norms can
be seen in a case from Cairo in 1887. In this instance, a woman
lost an appeal to annul a land sale conducted by her deceased
husband’s estate manager. Her attorneys argued that the contract
was incorrectly recorded in the mixed courts and should have
been recorded with the shari‘a court. The native court judges
sided with her husband’s agent, stating that although there was a
requirement to register the contract with the shari‘a courts, the
fact that it was handled in the mixed courts did not immediately
render it invalid.*

37  Al-Qism al-huqiiqi: fi ta ‘addud al-mahakim wa ikhtilaf anwa * al-qa-
da’, AL-HuqQuqQ, March 17, 1888.

38  Al-Muhamiin wa’l-mahakim al-ahliyya, AL-HuQuq, June 18, 1887.

39 Al-Qism al-hugiiqi: al-haqq al-jina 1, AL-HuQuq, April 27, 1889.

40  Al-Qism al-gada’t, AL-HuQuq, August 7, 1887.
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When explaining the legal importance of the case,
Shmayil stated that according to Islamic law (al-shar ), contracts
occur when parties make an offer and acceptance with proper
legal capacity. However, the existence of administrative orders,
such as those requiring that a contract be registered, must be fol-
lowed to prevent the contract from being annulled.*! Even if all
the figh requirements for the contract’s validity had been met, an
agreement would be invalid and could not be enforced as it did
not comply with state law. Shmayil’s view here echoes Khaled
Fahmy’s observations about the “coupling” of jurist-made law
with siyasa.** Through his analysis of the case, Shmayil showed
he was not concerned about the implications of applying posi-
tive law from the state in concert with the figh on the functioning
of the shari ‘a.

Shmayil’s writings also exemplified the evolution of the
judiciary’s role. When writing about judges in the native courts,
he provided that they should follow principles entirely extracted
from classical Islamic works of figh and judicial etiquette (adab
al-qadi). Shmayil reflected the importance of individual judges
holding to a solid moral character by citing these principles.*
However, he accepted that the judiciary’s role had changed to
being “agents of political authority and servants of justice,” who
held an additional responsibility of assisting in the efficacy of
broader systemic reform by “revising corrupt laws and [correct-
ing] injustices in their application.”* Interestingly, Shmayil’s
insistence that judges actively participate in the reform process
contradicts the positivist view of the law. Instead of merely ap-
plying state codes, a common element of the French system,
Shmayil acknowledged that Egyptian judges played a vital role
in their rulings. When a case is brought before the native courts,
judges should seek the outcome that most closely serves the
needs of justice.

Regarding the law’s content, Shmayil emphasized the
connection between the codes and pre-modern figh rulings. For

41  Al-Qism al-huqigr: fi al-bay ‘', AL-HuQUQ, August 7, 1887.

42 Faumy, QUEST, supra note 13 at 124.

43 Al-Qism al-huqiqi: fi al-sulta al-qadd’iyya wa adab al-qadi, aL-
Huquq, March 16, 1889.

44  Id.
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example, al-Hugqiiq regularly received questions from readers on
unclear points of law. In the first set of questions received in
May of 1886, a reader asked what the consequences were if an
individual were to discover that a product they purchased was
defective.* Shmayil’s response referenced the right to return a
product found in the Egyptian Penal Code and the relevant ar-
ticles from the French Civil Code.* After these quick citations,
he wrote, “The shari ‘a agrees with the civil code in this area.”
As proof, he directed his readers to the section on sales from the
seventeenth-century Hanafl work Majma * al-Anhur, written by
‘Abd al-Rahman b. Muhammad al-Kalibali (d. 1078/1667).%

Shmayil’s view that the figh and modern codes were
compatible can also be seen in his commentaries on case law.
In one instance from 1860, a man named Husayn Dasstqt lent
twenty-three thousand silver piastres (girsh) to several members
of the al-Maliji family and registered the transaction with the
shart ‘a court. The family never paid him back, and on December
20, 1884, Husayn filed a lawsuit in the native courts demanding
that the debt be repaid. The lower court rejected the claim in
May 1885, stating that too much time had passed since the initial
agreement. Husayn then appealed the case, and the Cairo Appel-
late Court issued its final judgment in February 1886. The court
agreed with the defendants, stating that a claim for a debt that
was now twenty-five years old was too late to be heard.

When justifying their ruling, the court stated that before
the introduction of the Civil Code in 1883, there was no code or
royal order governing commercial promises. The law in place
was “the texts and rules of the Holy Shari‘a” (nusiis wa ahkam
al-shari‘a al-gharra’). According to those rules and practice
confirmed by the Khedives and the mixed courts, no civil claims
(outside of matters of inheritance and endowments) that were
more than fifteen years old should be heard unless the claim-
ant could prove that there was a valid legal reason for the de-
lay. Shmayil praised the ruling and stated that Article 208 of the
1883 Egyptian Civil Code, which set the statute of limitation for

45 Ar-HuqQuq, May 1, 1886.
46  Al-Qism al-adabt, AL-HuQuUq, June 5, 1886.
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civil cases at fifteen years, was “nothing more than confirming
that which had come before [i.¢., the shart ‘a].”*®

From his analysis of the sources, content, and operation
of the native courts, Shmayil saw that introducing new norms
into the Egyptian legal system posed few epistemological chal-
lenges and believed that the shari ‘a continued to form the basis
for the new system. Although heavily reliant upon the form of
the French system, the courts and their codes were either direct-
ly compatible with the pre-1883 legal environment or represent-
ed a necessary, even inevitable, development that would allow
Egypt to modernize.

Shmayil and al-Hugiig’s view of the law were not with-
out their detractors, and there were significant questions about
how the shari’'a should operate in the native courts. The most
important of these early debates surrounded the issue of homi-
cide. As will be seen in the following section, controversial con-
ditions in the Egyptian Penal Code were debated regarding their
impact on realizing justice. Both sides used arguments grounded
in the shari ‘a to justify their positions.

DEFINING THE PURPOSE OF QI$4s

According to the Egyptian Penal Code of 1883, courts could
only issue an order for execution in homicide cases if two sets of
conditions were met: (1) that the defendant developed a specific
intent to murder and waited for the opportune moment to com-
mit the crime (sabq israr wa tarassud)® and (2) that there were
two eyewitnesses to the act or the accused confessed to commit-
ting the murder.> If these conditions were not fulfilled, the pun-
ishment would be a prison sentence with hard labor (al-ashghal
al-shaqqa) for fifteen years, which could be altered at the court’s
discretion.’! The first condition was an importation from the
French Penal Code of 1810, while the second was adapted from
pre-modern figh rules of evidence.*

48 AL-HuqQuq, November 19, 1887.

49  Penal Code 1883, art. 208 (Egypt).
50 Id., art. 32.

51 Id., art. 213.

52 HALLAQ, SHARI‘A, supra note 8 at 348.
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From the moment the Egyptian Penal Code of 1883
was implemented,, the condition of eyewitnesses or confession
was the subject of debate. For some, this requirement ensured
that execution was only carried out in rare circumstances when
full culpability was guaranteed. Muhammad Yasin, one of the
earliest commentators on the Penal Code, wrote that eyewit-
nesses or confessions were necessary because “execution is a
great matter and cannot be ordered simply with the presence of
logical or circumstantial evidence.”>® For others, requiring eye-
witnesses or a confession was an unnecessary barrier to punish-
ment. Amin Afram al-Bustani, a Lebanese lawyer who penned
another commentary on the Penal Code, remarked, “this strange
restriction in the law resulted in few judgments for execution
against the violent murderers who deserve it, allowing evil and
threats to security to spread.”** Al-Bustani, along with many
elites in Egypt in the late nineteenth century, believed that an
increase in violent crime plagued Egypt. Murderers who would
typically be executed if they were proven to have committed
their crime intentionally could utilize the conditions in the code
to escape the harshest penalties of the law. The requirement of
eyewitnesses or a confession was a loophole in the system that
needed to be corrected.

In 1887, the Interior Ministry (Nizara al-Dakhiliyya)
took the first concrete step to address concerns that the Penal
Code placed too many restrictions on the courts and sent a for-
mal report to the Justice Ministry suggesting that these condi-
tions be removed. In their view, any individual proven to have
committed a crime intentionally (al-qat! ‘amdan) should be ex-
ecuted. The daily al-Qdahira al-hurra, headed by Muhammad
‘Arif, welcomed the report as it would “remove the germ of
these incidents [homicide and grave bodily injury], which do
nothing except upset the peace and shake the foundations of se-
curity in the country.”>* By allowing the courts to sentence mur-
derers to death more easily, ‘Arif believed that they could more
effectively perform their role in deterring potential offenders.

53 MuHAMMAD YASIN, SHARH QANUN AL-UQUBAT 29 (1886).

54  AMIN AFRAM AL-BUSTANI, MUKHTARAT AMIN AL-BUSTANI AL-MUHAMI
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55 ‘Igab al-mujrimin, AL-QAHIRA AL-HURRA, February 27, 1888.
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A reduction in murders would reflect positively on the stability
of Egyptian society.

Writing in al-Hugiig, Amin Shmayil rebutted the min-
istry’s recommendation and al-Qahira al-hurra’s praise. He
framed his argument historically, opening with the phrase, “Laws
should adapt to the time and place [they are applied to].” Shmay-
il argued that the rules of retaliation (gisas) were necessary in
the past to prevent individuals from taking the law into their own
hands and perpetuating blood feuds. Today, such methods are no
longer required, and advanced societies worldwide have seen
the importance of valuing individual life. The legal principle of
“choosing the lesser evil” (yukhtar ahwan al-sharrayn), men-
tioned by scholars of figh and outlined in the opening section
of the Ottoman Civil Code of 1877, the Mecelle, dictated that
prison with hard labor was a more logical and appropriate course
of action than execution. After all, murderers were still faced
with eternal damnation should they fail to repent.*® “Which is
more acceptable to reason and more [effective] in preventing
evil,” Shmayil questioned, “executing a murderer and taking his
valuable life, or keeping him alive and tortured through hard
labor, the end of which is also death? We, of course, choose hard
labor.”” Like ‘Arif, Shmayil agreed that serious steps needed
to be taken to ensure that courts dealt harshly with offenders.
However, he felt that the status quo of the Penal Code fulfilled
this need. Egypt had moved beyond its more violent and uncivi-
lized past, and new circumstances meant that older norms had to
change. Removing the conditions in the Penal Code, specifically
the requirement of eyewitnesses or a confession, would reverse
Egypt’s progress.

For Shmayil, the purpose of punishment is to reform the
individual (islah). By subjecting perpetrators to hard labor, so-
ciety can access a greater benefit and avoid the harm of losing
a member. A murderer could potentially “compensate society
through his [continued] presence,” turning a “wild branch” into
one that “produces fruit,” he writes. Although this is only a “mi-
nor benefit” (manfa a tafifa), it is better than “no benefit at all”

56  ‘Igab al-mujrimin, AL-HuQUq, March 17, 1888.
57 Id.
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(al-lamanfa ‘iyya kuliyyan).® This element of Shmayil’s argu-
ment shows his focus on the societal impact of homicide over
its effect on the individual. Even if a person commits the most
serious crimes, their lives should not be thrown away unless it is
guaranteed that there is no possibility for them to be reformed.
Avoiding punishment except in the most extreme circumstances
was a prominent principle within figh discussions on criminal
law. For pre-modern jurists, avoiding punishment was neces-
sary because of an assumed failure of evidence to determine
an individual’s criminal intent.” Shmayil took the principle of
avoiding punishment further by adapting it to modern Egyptian
circumstances. Instead of a way to prevent executing potentially
innocent defendants, avoiding punishment now provided a ben-
efit to a society that prioritized reforming rather than punishing
wayward members.

Finally, Shmayil pushed back against textualism, stat-
ing that religious texts have always been subject to abrogation
(naskh) and reinterpretation based on circumstances. “Is it not
the case,” he argued, “that there are abrogating and abrogated
verses in a single religious text?” Even if a divine commandment
is not entirely abrogated, Shmayil emphasized that humanity’s
job is to find the most appropriate methods to reach its intended
goal. For example, the execution of murderers is a religious ob-
ligation (amr wajib). However, the methods used to fulfill that
obligation in one time and place may no longer be effective and
should change so long as both achieve the same purpose.®

Responding to Shmayil’s position was Shaykh “Al1 Y-
suf (1863—-1913). Although he later would gain fame for his
anti-colonial newspaper al-Mu ayyad, Yusuf’s first foray into
journalism was with the weekly literature journal al-Adab. Y-
suf published two pieces rejecting Shmayil’s arguments, taking
its title from the Qur’anic verse, “There is life for you in the
law of retaliation” (wa-lakum fi’l-gisas hayad).*! Yusuf suggested
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that Shmayil’s argument of historical change was invalid, as the
Qur’anic commandment of retaliation “has existed for centu-
ries in a place of respect.” In contrast to Shmayil’s argument of
civilization leading humanity from its more violent past, Yusuf
argued that every society, state, and legal system throughout his-
tory has expressly confirmed the rules of gisas, despite the many
changes that they have undergone. This “guides us to the neces-
sity that these rules [gisas] should remain in place.”®* In Yisuf’s
view, the rules of gisas carried a normative value because they
were mentioned explicitly within the Qur’an. The value of the
Qur’an was not subject to historical circumstances. No differ-
ence in practical reality could justify a total deviation from its
norms.

For Yusuf, Shmayil’s reliance on principles was mis-
placed, even though the principles he cited were valid. According
to the fundamentals of jurisprudence (usi/ al-figh), the principle
of choosing the lesser evil utilized by Shmayil was too general.
Some pre-modern scholars frowned upon applying general prin-
ciples to cases, citing the maxim “there is no general statement
that has not been specified” (ma min ‘am illa wa kussis).® Ytsuf
employed this maxim to argue that nothing is more specific than
a clear verse of the Qur’an, and no other form of evidence can
override a Qur’anic commandment. When Shmayil posited that
texts may be abrogated or their application modified using prin-
ciples, Yusuf claimed that he had failed to realize that, despite
all the instances where principles have been used to abrogate or
modify a text, “every religious law and holy text has confirmed
the continuity of the law of gisas.”* Yusuf’s argument here re-
flects his dedication to textualism in interpreting Islamic law.
The Egyptian government had gone too far in the Penal Code
by taking evidentiary conditions from figh out of their proper
context. The conditions in the code should be removed, and the
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original Qur’anic rules maintained to allow judges to apply the
harshest punishments more easily.

Finally, Yusuf believed that the purpose of the law was
not to reform individuals but to deter potential offenders (rad").
He argued that there is no rational or scientific proof that Shmay-
il’s “wild branches” can be reformed, and his call to apply the
“lesser evil” to society confirms the necessity of executing the
most violent criminals rather than having to deal more harshly
with them if (and when) they choose to strike again. With gisas
present, Yiisuf wrote, “murderous criminals find themselves
faced with an absolute, unquestionable limit” that they must not
cross, receiving an “appropriate punishment” if they do.*® Yasuf
believed that the role of the government was to protect against
the spilling of innocent blood. The Interior Ministry’s sugges-
tions did precisely that. They reflected the government’s desire
to secure the interests of the Egyptian people, ridding them of
terrible crimes.

There are apparent ideological differences between the
positions of Amin Shmayil and “Al1 Yisuf regarding the pur-
pose and necessity of gisas. Shmayil relied on history, legal
principles, and rational argument to justify the preference for
hard labor and maintain the status quo of the Egyptian Penal
Code. In contrast, Yusuf focused on the authoritative power of
the Qur’an to reject the condition introduced by the Penal Code
and encourage broader use of the death penalty as a deterrent.

What is interesting in the exchange between Shmayil and
Yisuf is that both writers were able to ground their arguments
within the realm of the shari ‘a, and neither suggested that their
opponent was using imported or non-shari ‘a ideas. Whether it
was Shmayil’s principles of figh that the Ottomans had codified
in the Mecelle or Yiusuf’s reliance on wusiz/ and the texts of the
Qur’an, both found support in positions that had existed long
before the introduction of the 1883 code and the establishment
of the native courts. Likewise, viewing the purpose of gisas to
either reform or deter offenders also finds roots in pre-modern
juristic discourses. However, reform is more commonly associ-
ated with later thinkers and European Enlightenment.

65  Wa-lakum fi’l-qisas haya, aL.-ApAs, March 8, 1888.
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At the same time, both writers also acknowledged
that Egypt’s legal and political circumstances had fundamen-
tally changed. For example, they called for the modern state
to create and apply laws to improve society. Departing from
pre-modern figh discussions of gisas that located the right to
punish solely with the victim’s family (awliya’ al-damm), both
believed that it was the state and the native court judges who
were to fulfill the objectives of the shari ‘a through their judg-
ments.* Allowing the state to punish offenders also finds its
home in pre-modern juristic discourse, albeit amongst a minori-
ty of scholars. For example, the Shafi'T “Ali b. Muhammad al-
Mawardi (d. 450/1058) and the Malik1 Shihab al-Din al-Qaraft
(d. 684/1285) argued that the political authority retained the
right to punish offenders outside of the will of the victim’s
family because homicide included “rights of the public good”
(hugqiiq al-maslaha al-‘amma).’” Shmayil and Yusuf adopted
the pre-modern approach most appropriate for Egypt’s circum-
stances by placing the right to punish with the state. They were
interested in how the courts could best resolve the problem of
an increase in criminal activity.

A case presented to the court of Banha in February
of 1889, approximately one year after the exchange between
Amin Shmayil and Shaykh “Al1 Yasuf, brought to center stage
the question of which shari‘a norms should matter in the na-
tive courts. A Bedouin named Khalil Husayn, who was most
likely in his late teens, was arrested and accused of commit-
ting the premeditated murder of another Bedouin named Nadhir
al-Mayar. Upon his arrest and during the initial investigation,
Khalil openly confessed to having committed the murder, stat-
ing that he was carrying out his duty to take revenge (tha'r)
against Nadhir for killing his father when Khalil was only four
months old.®

The trial court judges found themselves torn between
the two approaches to punishment expressed by Shmayil and
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Yisuf. On the one hand, there was the option of execution pro-
vided by the 1883 Penal Code. Khalil fulfilled all the conditions
required by the law: he committed homicide, developed spe-
cific intent, and waited until the opportune moment to murder
his victim. He had also confessed and, even when questioned
by the judges in the court, repeated and confirmed his confes-
sion. Following the approach of Yuisuf, Khalil was a product of
the lawlessness that plagued Egypt. The state should execute
Khalil, using its power to enact the strictest punishments to de-
ter others. On the other hand, Khalil firmly believed that his
acts were justified, as his Bedouin culture of preserving family
honor dictated that he must take revenge for his father’s murder.
He was, as Shmayil had argued, a “wild branch” that should be
educated, reformed, and encouraged to become a more produc-
tive member of society.

In its final judgment on March 9, 1889, the court fol-
lowed the view that Shmayil would embrace. While acknowl-
edging that there is no legitimate excuse for murder and that
revenge killing should never be accepted, the court also stated
that “the conditions of this case, the evidence presented, the age
of the defendant, his strongly held belief based on ignorance
and the environment in which he was raised, and the strong
moral leanings of the Bedouin community towards revenge ne-
cessitate that the court exercise compassion and mercy.” Khalil
was sentenced to only seven years of prison with hard labor, the
shortest period possible for homicide in the Penal Code.® The
judges of the native courts adopted the shari‘a norm of acting
in the interests of the public good by utilizing the state’s power.
Executing Khalil would have provided no deterrent to future
offenders, as Bedouin culture firmly held to the right of victims
to take revenge. The best option for Khalil was to be punished
for his actions but allow him the opportunity to continue his life
and, possibly, learn from his actions and be reformed.

The debate about gisas and the conditions controlling the
application of the death penalty in Egypt continued. The rec-
ommendations from the Interior Ministry that sparked this de-
bate in the press were not immediately adopted. It was only in
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December 1897, after the murder of a British official, that the
situation changed. In a Khedival Order, the article outlining the
condition of eyewitnesses or confession was annulled, allowing
judges to order the execution of murderers more easily.”

Interestingly, it was al-Mu ayyad, run by Shaykh ‘Al1
Yisuf, that published opinion pieces defending the article and
demanding that it be retained as a “defense of the shari ‘a, which
would rather have evildoers and thieves declared innocent
rather than execute an innocent defendant.””" Standing against
al-Mu’ayyad was Amin al-Bustani, writing in the periodical
al-Mugattam, who had long argued that the article requiring
eyewitnesses or confessions was a barrier to punishment. For
al-Bustani, the article’s removal was a victory for the “hand of
truth” and that “justice, the shari ‘a, and the wisdom of the ju-
diciary are now at a consensus [that the article is abhorrent].””?
Even though the tables had now turned, both supporters and de-
tractors of the conditions of gisas still located their positions
within the shari ‘a.

Beyond debates regarding the content of the law, the im-
plementation of the native courts, a singular court system for all
Egyptians, opened questions about who would apply the law.
Could Coptic Christians, the largest non-Muslim minority in
Egypt, adjudicate in matters of the shari ‘a? The following sec-
tion discusses a similar debate that evolved regarding Christian
judges in the native courts.

CAN CHRISTIANS JUDGE ACCORDING TO IsLamic Law?

One of the core characteristics of the shari ‘a courts, both before
and during the nineteenth century, was that the judges and sup-
port staff were Muslims trained in figh. When a royal order set
up the appointment of judges in the shari 'a courts in 1880, the
Shaykh of Egypt’s Islamic University, al-Azhar, and the grand
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mufii had to approve the candidacy of any judge before they
were referred to the Ministry of Justice and the Khedive.”

In the native courts, the situation was quite different.
Judges were to be selected based on the recommendation of the
Minister of Justice and approved by the Cabinet, with no in-
volvement of the religious authorities.” Judges were expected
to have “sufficient knowledge of the law” (dha diraya kafiya
bi’l-qawanin) and could serve so long as they were more than
twenty-five years old (for lower courts) and promised to hold no
other official position while acting as judge.” Native court judg-
es could come from almost any intellectual background. They
did not need to know the rules of figh or be well-versed in the
pre-modern Islamic tradition.

Following these regulations, the judges of the native
courts were drawn from a pool of existing government officials.
Their selection was essentially a political decision. For exam-
ple, one of the judges of the Cairo Appellate Court, ‘Umar Bek
Rushdi, was a military expert with no legal experience until his
appointment to the Alexandria Appellate Court in 1884. His bi-
ography mentions Rushdi’s support of Khedive Tawfiq during
the Urabi Revolution of 1879-82 that had sought to depose the
Khedive due to perceived British and French influence. Accord-
ing to the entry, Rushdi“was never responsive to the calls to
rebel” and “advocated for the support of the Khedive for better
or worse.”’¢ However, appointments based on political loyalties
should not indicate that the government ignored previous legal
expertise when choosing judges for the native courts. The head
of the Cairo Appellate Court in the 1890s, ‘Abd al-Hamid Sadiq,
had an extensive legal education and had served as a judge in the
state councils since 1862."

Nevertheless, the shadow of political favoritism persist-
ed. In October of 1887, Muhammad ‘Arif penned an article in
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al-Qahira al-hurra questioning the judicial appointments made
by the Minister of Justice, the Coptic Christian Butrus Ghali.
Ghalt was no stranger to controversy nor was he short on po-
litical enemies, as he had sided with Ahmad ‘“Urabi during the
1879 Revolution and published a manifesto with the Coptic
Pope Cyril V opposing Khedive Tawfiq’s rule and British sup-
port.”® According to ‘Arif, Ghali had used his position to appoint
Christians “in the appellate courts who know nothing about the
shari‘a, with one being a station assistant in the railways and
another who was in the military marching band.” The same sit-
uation had occurred in the office of the Public Prosecutor, with
Ghal1 “appointing his friends who are not qualified,” a matter
that was rumored to have led to Shafiq Mansiir, the Prosecutor’s
secretary, to resign in protest.”

Responding to ‘Arif’s attack was another Cairo daily, al-
Watan, managed by a Christian named Mikha'1l “Abd al-Sayyid.
He took issue with ‘Arif’s characterization of Copts as unable
to participate in the country’s legal system. “He [‘Arif] writes
that Coptic judges are unqualified . . . [However,] we have
heard from their trustworthy Muslim brothers that they perform
their duties with integrity, humility, transparency, and skill.”*°
According to ‘Abd al-Sayyid, ‘Arif’s statements were merely
due to his ignorance of Egyptians, who had stood shoulder to
shoulder in military conflicts and participated equally in soci-
ety, regardless of their faith. ‘Abd al-Sayyid also accused ‘Arif
of threatening the stability of Egypt’s national harmony. “[This
kind of criticism] creates hysteria and concern between Muslims
and Copts,” he wrote, “causing one to look at the other with jeal-
ousy as if the Copts hold the proverbial Keys to the Kingdom.”®!
‘Abd al-Sayyid was wary that ‘Arif’s statements could ignite
communal conflict and disrupt Egypt’s nascent nationalism. The
concern of sectarian strife was fresh on ‘Abd al-Sayyid’s mind
in the aftermath of the Urabi Revolution.
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A few days later, al-Qahira al-hurra published ‘Arif’s
response. “Our [publication’s] investigation into the function-
ing of the native courts is only a desire to see their organiza-
tion perfected and to protect them from those who spread dis-
information. We have never discussed forbidden matters that
threaten the foundations of society. Rather, we seek to break the
backs of the enemies of truth.”®? ‘Arif was also furious about
the accusations against his patriotism, writing, “The native
courts belong to Muslims, Christians, Jews, and every Ottoman
born under the crescent flag [of Egypt] without any discrimina-
tion.”® According to ‘Arif, Egypt’s national integrity was not
up for debate. All members of society, regardless of faith, were
equal participants in the country’s progress. What was at stake
for ‘Arif was the truth.

It was in the next section where ‘Arif elaborated on this
vital point: “It is shocking to hear that this snitch suggests that
our investigation seeks to promote the Islamic element [a/- ‘unsur
al-islami] to cause strife between our Coptic brothers and us,” he
wrote. “Our paper only seeks the triumph of the truth [al-hagqq].
If we are to support the country, what is our country other than
an Islamic one that embraces the Copt? Should our paper be la-
beled Islamic if it seeks the clear truth [al-haqq al-zahir]?”* As
will be seen in more detail below, ‘Arif’s response used the truth
as a universal value connected to the goal of achieving justice
inherent within Islam. ‘Arif meant to turn the tables against his
opponent. When hinting that ‘Arif was promoting the “Islamic
element,” it was ‘Abd al-Sayyid who engaged in sectarianism
by suggesting that ‘Arif believed Islam held a monopoly over
the truth. In reality, ‘Arif argued that the native courts applied a
universal truth for Muslims and Christians.

Feeling that the argument had reached a boiling point,
Amin Shmayil intervened to calm the debate by responding to
both ‘Abd al-Sayyid and ‘Arif. “We sympathize with the editor
of al-Watan from what he has seen in the attacks of al-Qahira
al-hurra against his co-religionists,” he wrote. However, “conflict
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within the Arabic press should not be to humiliate the people of
this country. Rather, it should be to support their rights and pre-
vent the causes of sectarian strife.” He then described several
historical contributions of Coptic Christians to Egyptian military
victories and listed prominent Coptic figures in the native courts,
the Public Prosecutor’s Office, and other ministries.®

Shmayil also agreed that those who had received gov-
ernment appointments based on favoritism should be removed.
Positions in the courts should be given “without discrimination
based on their religion, but rather based on their qualifications to
serve the nation.” The vital point for Egypt’s development was
the growth of its institutions. Egypt had preceded the world’s
developed countries for centuries but was now in a race to
compete. “If we only focus on [criticizing each other],” wrote
Shmayil, “we will find ourselves isolated and unable to catch
up with them [Europe].”* Shmayil’s reference to “catching up”
reveals much about his approach to reform. As mentioned ear-
lier, Shmayil acknowledged that France heavily influenced the
native courts’ form and content. He felt that Egypt was “behind”
Europe in its legal development. However, Shmayil’s focus on
France should not be understood to mean that Shmayil advocat-
ed for a wholesale importation of European norms. Instead, he
felt that France and other European jurisdictions had made sig-
nificant progress in achieving the universal goal of justice that
must be applied considering each nation’s practical reality. In
Egypt, justice could only be served by drawing inspiration from
its native legal tradition, the shari ‘a.

The argument launched by Muhammad ‘Arifin al-Qahira
al-hurra can be placed against the backdrop of sectarian fears
that appeared during the Urabi Revolution. The debate also re-
flects political differences between the authors and questions of
national independence. Indeed, ‘Abd al-Sayyid suggested that
‘Arif’s criticisms of the native courts were made partly to “give
cause to prevent the British from leaving the Nile Valley.”*” The
British occupation, although limited in its interference in the
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daily affairs of the Egyptian government, was always present in
the background of reformist thought. More overt calls for inde-
pendence, like those hinted at by ‘Abd al-Sayyid in his criticism
of ‘Arif, would become important as Egypt’s political environ-
ment flourished in the twentieth century. For the exchange dis-
cussed here, local concerns about the nature and necessity of
reform in areas of Egyptian society like the legal system were
more pressing.

‘Arif’s response to al-Watan also reflects an essential
point in the conceptualization of the shari‘a. With the devel-
opment of the native courts and the new codes, the shari’‘a was
being drawn into the Egyptian context, adjudicating matters
between individuals based on national and not religious affili-
ation. As a result, the courts’ activities would naturally include
Muslims and non-Muslims. The presence of non-Muslim judges
created a problem for ‘Arif, as figh limited the construction and
application of the law to Muslim jurists.

For Shmayil, a Christian, the shari‘a was not bound to
a particular religious class. Instead, it was a legal system not
unlike British common law or French civil law. Anyone could
access it. When he studied with Hanafi scholars during his
childhood in Lebanon or wrote about the shari ‘a in al-Hugqigq,
Shmayil did not feel that he was interfering in a discourse that
was not his own. Quite the contrary, he actively participated in
the Islamic legal tradition, using it as a basis for the Egyptian
legal system.

‘Arif seems to have partially accepted Shmayil’s argu-
ment that the shari ‘a was not bound to Muslims when speaking
of the native courts as aiming to apply “the truth” (al-haqq).
By doing so, ‘Arif equated the realization of the shari a to the
more general idea of establishing justice, a concept that per-
meated local discourse throughout the second half of the nine-
teenth century. Even for a critic like ‘Arif, the native courts still
reflected an application of the shari‘a and had no impact on
the “Islamic” nature of the modern Egyptian state so long as
they continued to push towards their goal of providing justice
in their application.
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Perhaps one of the most significant shifts of the legal
reforms in the modern period was the universality of the native
courts and the fact that Egyptians would no longer be classified
upon religious grounds in matters of public law. The following
section shows how the shari ‘a, through the native courts, formed
the core of a new national legal system.

THE SHARI ‘4 AS NATIONAL JUSTICE

In 1881, two years before the establishment of the native courts
and amid the Urabi Revolution, one of Egypt’s most prominent
scholars of the Arabic language and a founding member of the
Dar al-‘Ulim Academy, Shaykh Husayn al-Marsaft (1815-90),
published a text entitled The Eight Words. His work was directed
to the “young intelligentsia,” stating that it would clarify “some
of the most popular terms of this age.”®® Although scholars
identified al-Marsafi’s book as a foundational text of Egyptian
nationalism and modernism, I argue that it is also representa-
tive of the reformist view of the shari‘a.* Through his writing,
al-Marsafi promoted an equivalency made by several reformers
between shari ‘a and achieving national justice.

In his opening section on the nation (al-umma), al-
Marsafi wrote that a prosperous nation is one in which every
level of society respects one another yet is not afraid to speak
up when the truth (al-haqq) is threatened. Regardless of status,
“no one should be afraid to respond [to something unjust], nor
should anyone sneer at being rebuked.” This was because, in al-
Marsafi’s view, “the developed purpose for all [members of a
society] is the realization of truth, determining what is right [a/-
sawab], and gaining what is good [al-salah].”*® To bolster the
importance of upholding the truth, al-Marsafi referred his read-
ers to pre-modern figh and a debate between two eponyms of the
classical schools of Islamic law: Malik b. Anas (d. 179/795) and
his student Muhammad b. Idris al-Shafi‘t (d. 204/820). Malik,
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whom al-Marsafi termed “the first great scholar of the nation,”
was famously reported to have said, “Every one of us rebukes
and is rebuked.” In one instance, al-Shafi ‘1, although he was only
a student of Malik, openly questioned his teacher’s ruling re-
garding the validity of the sale of a slave. Once presented with
the appropriate evidence, Malik backed off, stating that al-Shafi ‘1
was correct on the law.”’ Al-Marsafi’s reference to these early
Muslim jurists shows he believed that the goal of the shari‘a to
promote truth was universal. The truth is not bound to a particular
context. Examples of scholars seeking truth through the shari‘a
can be found in both the pre-modern and modern periods.

Amin Shmayil echoed al-Marsafi’s equivalence of
shari ‘a and truth in the first year of al-Hugiiq. For Shmayil, the
concept of al-haqq was “the science of building knowledge of
legal systems and their distribution.” The shari ‘a “was the con-
trolling factor of human activity. Whatever agrees with it is just,
and whatever does not is unjust. [Therefore,] the science of law
is to distinguish the just from the unjust.”®> Shmayil would later
elaborate on the connection between divine shari‘a and posi-
tive law by stating that “The source of all legal systems is di-
vine and natural truth [al-haqq al-ilahi wa’l-tabi7]. However,
there must be a positive and manmade law that completes the
structure of justice [al-binya al- ‘adliyya]. The civil law [of the
Ottoman Empire and Egypt] is the product of divine and natural
law and composed of it.”** Shmayil’s “structure of justice” add-
ed to al-Marsaf1’s definition of truth and established the shari‘a
at the core of Egypt’s legal system. The shari ‘a constituted the
inspiration and source for the law but needed further elaboration
by positive law to ensure its implementation given the changing
social circumstances of nineteenth century Egypt.

The proper application of the shari‘a for al-Marsafi
and Shmayil meant achieving justice within the national con-
text, extracting the specific rules necessary for the time from
the shari‘a’s commandments and principles. Creating practical
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rules has been done in the past through figh. However, it was
now essential to “widen the meaning of the shari‘a to make it
agree with the time, place, and people [it is applied to]. To do
so, the gates of interpretation [ijtihdd] must be opened, and the
reform field expanded for the people of knowledge, who are the
ultimate guardians of all legal systems, no matter their source.”**
By calling on ijtihad, a term usually applied to Muslim jurists,
Shmayil showed that he and the Egyptian committee that creat-
ed the codes used in the native codes were performing the same
task as those in the past. Like al-Marsafi’s search for the truth,
the process of ijtihdd was universal and needed to continue to
create effective law.

In al-Adab, Shaykh ‘Al1 Yusuf concurred that national
justice was the goal of Egypt’s modern legal reforms. For ex-
ample, he praised the criminal system’s development and its
transparency. Before 1883, “administrators managed criminal
cases without any established rules or foundations . . . cases
were brought before judges who had no independence and is-
sued rulings in the shadows against defendants they had never
seen or heard a word from.” With the introduction of the native
courts, judges “follow the path of legal investigation, transpar-
ent hearings, and give defendants every opportunity to defend
themselves with representation.”® For Yusuf, the success of the
native courts was relevant because they applied the procedures
necessary to realize justice. Yiisuf added the critical element of
procedure to Shmayil’s overall structure. He confirmed that the
realization of the shari ‘a occurred when evidence was presented
and defendants could respond to accusations against them.

In practice, the image of national justice through trans-
parent court procedure can be seen in a murder case from the
Upper Egyptian oasis of Fayoum, adjudicated in 1888. A retired
military general named Mustafa Wasif Bek, who served with the
Egyptian army’s ill-fated campaign into northern Ethiopia, had
acquired a large plot of land from the government in the Fayoum
Oasis village of Thrit in place of his pension. One evening during
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Ramadan, Mustafa and two acquaintances, Muhammad al-Ja‘1d1
and a Bedouin named Sa‘d Hatwish, were invited to break their
fast at the home of Khalil and Khayr Allah al-Dahshan, a promi-
nent family of landholders. As the evening progressed, residents
of the village heard shots fired from inside the house. When they
rushed to see what had occurred, they reportedly found Musta-
fa dead and one of the brothers, Khalil, injured with a gunshot
wound in his arm.”

In 1888, the native courts only functioned in Lower
Egypt. Local administrative councils initially managed the in-
vestigation and trial in Fayoum. When the case was brought be-
fore the council, the al-Dahshan brothers testified that they heard
an unidentified Bedouin man yelling outside the home and began
to fire. They were not sure of the motive behind the crime but
suggested that there was a blood feud between the anonymous
attacker and Mustafa’s companion. Khalil and Khayr Allah were
innocent bystanders caught in the crossfire.”’

As the case involved the murder of a high-ranking for-
mer military officer, the local investigative report was sent to
Cairo, where it eventually reached the office of the Prime Min-
ister, Mustafa Riyad Basha. The Prime Minister ordered special-
ists from the police and the Cairo Public Prosecutor’s Office to
go to Fayoum and conduct a more comprehensive investigation.
When they reported back to Cairo, they expressed concerns that
the local council had failed to conduct their investigation accu-
rately. They suggested that the al-Dahshan brothers had inten-
tionally murdered Mustafa.”® In response, Riyad Basha ordered
a special tribunal be set up in Fayoum to retry the defendants.
The tribunal would be staffed by prominent judges from the first
instance and appellate sections of the native courts in Cairo with
no option for appeal, and each party would have full legal rep-
resentation. The state was represented by Ahmad Hishmat, gen-
eral counsel for the native courts. The two defendants had three
attorneys: Ahmad al-Husayni, Khalil Ibrahim, and Akhniikh
Faniis, each with a high public profile. Finally, the family of

96  Al-Qism al-qada’t: muhdakama qatilt al-marhiom Mustafa Bek Wasif,
AL-HuqQuq, October 6, 1888.

97 Id.

98  Haditha al-fayiim, AL-AHkAM, November 1, 1888.

43




44

JourNAL oF IsLamic Law | SPECIAL ISSUE 2023

Mustafa Wasif was represented by Sa‘d Zaghlil, who would go
on to become one of Egypt’s most famous lawyers and revolu-
tionary politicians.”

The tribunal began its work on the first of October 1888
in the Khedival court of Fayoum city. The trial lasted two full
days and included sixty-four witnesses for the prosecution, med-
ical reports, and even geographical surveys of the al-Dahshan
home and surrounding area. In response, the defendants provid-
ed no additional witnesses beyond those presented in the initial
investigation. Their attorneys argued that the public prosecutor
had mistreated the brothers, that witnesses had been pressured
to give false testimony, and that they deserved to be treated
with mercy.'®

During the trial, the tribunal found that shots could not
have come from outside the home. The al-Dahshan residence
was set against a hill, and the trajectory of the bullet wounds
found in both Mustafa and Khalil were inconsistent with an ex-
ternal attack. The court also examined the testimony of one of
Khalil’s neighbors, who stated that Khalil had come to him after
the incident and asked him to help fake a bullet wound in his arm
and cut his clothes, making it seem he was injured.'”!

Through the testimony of several other witnesses, the
tribunal discovered that during the evening in question, Khalil
had asked to examine an old war revolver that Mustafa carried
with him. After Mustafa told him that the pistol was rusted and
probably would not work, Khalil aimed it at him and shot him
in the arm. Mustafa cursed at the brothers and yelled, “This is
treachery, and what people say about you is true. May God de-
stroy your home!” The other brother, Khayr Allah, then blocked
the exit, aimed a carbine rifle at Mustafa, and fired into his chest,
killing him instantly. The brothers then tried to hide Mustafa’s
body and lied to the gathering villagers. Only when the body
was found, and questions raised about Mustafa’s death, did the
brothers use their influence to pressure the villagers into testify-
ing that they had seen Khalil injured and Mustafa dead, setting

99  Al-Qism al-qada’'t: muhakama, supra note 96.

100 Al-Qism al-qada’t: tabi ‘ al-hukm fi gadiyya al-dahdshana, AL-HuQuq,
November 1, 1888.

101 1d.
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up the story of an external attack.'> After the proceedings, the
tribunal sentenced Khalil and Khayr Allah al-Dahshan to exe-
cution and ordered them to pay the hefty sum of three hundred
Egyptian pounds as restitution to the victim’s family. They were
publicly hanged one week later.!*

As seen from the level of attention and detail the local
press provided, the al-Dahshan brothers’ trial was a spectacle of
the new Egyptian court system in action. According to some re-
ports, the proceedings were attended by no less than 2500 mem-
bers of the public who had come from all parts of the country.'%
The trial was designed to show off the competency of the native
courts, push back against critics, and confirm that the courts rep-
resented a new standard of justice that applied to all areas of the
country. A reporter writing in al-Ahram remarked, “This trial
was a pinnacle of organization, perfection, fairness, and justice.
The voices of the local population cry out for the native courts to
be extended to Upper Egypt due to what they have seen in their
procedures compared to the local councils.”'® In al-Qahira
al-hurra, its reporter wrote,

As justice is the basis for all power and dominion, spread
over all areas of the country under the authority of the
Khedive, and flowers amongst his subjects, not a day has
passed where we have not seen new efforts in establish-
ing justice from members of his government . . . I have
seen a significant difference between the organization of
the native courts and the Upper Egyptian councils that
function according to the old ways.!%

The tribunal and the praise it received had their desired ef-
fect. The native courts were expanded to the Upper Egyptian

102 Id.

103 Id.

104 Al-Hukm fi qadiyya al-marhim Mustafa Bek Wasif, AL-AHRAM, Octo-
ber 4, 1888.

105 Avr-AnrAMm, October 4, 1888.

106 Al-Fayim li-makatibind, AL-QAHIRA AL-HURRA, October 6, 1888.
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districts of Beni Sueif, Asyut, and Qena just a few months later,
in January 1889.'%

For Amin Shmayil in a/-Hugiig, the al-Dahshan trial was
not only a victory for Egyptian law but one for the shari‘a as
well. “There is no doubt,” he wrote, “that the result of this trial
will be the spread of calm and peace over general Egyptian so-
ciety and a terrible deterrent to criminals, who will not dare to
commit similar acts.” He rebuked critics of the trial who ques-
tioned the evidence presented and that the court did not follow
the conditions of gisas—requiring two eyewitnesses or a confes-
sion—turning in his defense to the broader view of the shari‘a
that included the right of the political authority to make law
(siyasa). He wrote, “The ruler [wali al-bilad] may legislate in
extraordinary circumstances such as these. We must also con-
sider the competency of the investigating committees, the court,
and the testimony of witnesses in confirming the charges lev-
eled against the defendants [as more valuable] than these tawdry
claims.” ' Holding a public trial and presenting evidence were
sufficient guarantees for Shmayil that the shari‘a, in both form
and process, had been achieved.

By 1889, the idea that the native courts represented a
modernized and nationalized venue for applying the shari‘a to
all Egyptians was firmly established. Even ‘Ali Yaisuf, writing
in al-Mu ayyad, agreed that the native courts were, despite their
shortcomings, “the best way to preserve the rights of Egyp-
tians.”'” The trial of the al-Dahshan brothers was an important
example of the success of the native courts. Its result confirmed
for most observers that accessing the shari ‘a to create rules rel-
evant to current circumstances that were then applied by a trans-
parent process was the only way the country could solve past
problems and guarantee justice.

107 Tuma, Majalis, supra note 26.

108 Al-Qism al-qada’i: muhakama qatilt al-marhiom Mustafa Bek Wasif,
AL-HuqQuq, October 6, 1888.

109 Mahkama Misr al-ahliyya, AL-MU’ AyyaD, December 10, 1889.
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USING SHARI ‘4 FOR THE PuBLic Goop

As noted at several junctures, the reformers and commentators in
late nineteenth-century Egypt did not conceive of the shari‘a as a
set of fixed laws. Likewise, they did not view the works of jurists
as having an intrinsic authoritative or normative value. Instead,
the discussion of which rules should be chosen for the Egyptian
codes was open-ended. Reformers viewed the shari a as a legal
system (nizam qaniini), a body of guiding principles, viewpoints,
and substantive rules that could be accessed by classical jurists
and non-jurists alike to create law. Muhammad Siraj has elabo-
rated on the idea of the shari ‘a as a holistic legal system, argu-
ing that the methodology of the Islamic system consists of “the
science of extracting the rules of the shari'a (al-ahkam) from
their sources”—the traditional definition of the fundamentals of
jurisprudence (usil al-figh)—combined with “the mechanisms for
implementing these rules in practical reality through legislation
and the judiciary.” " Sir3j’s definition of the shari ‘a can be help-
ful as an alternative framework to the jurist-centered approach
present in the current literature on Islamic legal history. Like the
work of Fahmy, Siraj removes the shari‘a from its pre-modern
barriers and integrates the role of the political authority.

More importantly, Siraj’s conceptualization of the shari ‘a
accurately reflects the sentiments of reformers in the nineteenth
century. Reformers like Shmayil and Shaykh “Alr Yasuf were
most interested in the idea that the law should apply to “practi-
cal reality” or, as the German historian of Islamic law Mathias
Rohe put it, the idea that every legal system is “integrated within
a social context and influenced by it to a significant degree.”!!!
When Amin Shmayil and Shaykh “Ali Yusuf debated the pur-
pose of punishment for homicide, they were both fully aware of
the pre-modern groundings of their positions in the shari‘a and
figh. Their concern was which of these approaches would most
appropriately fit the specific needs of the time. However, the figh

110  MuHAMMAD AHMAD SIRAJ, FI USOL AL-NIZAM AL-QANUNI AL-ISLAMI:
DIRASA MUQARANA LI-‘ILM USUL AL-FIQH WA TATBIQATIHI AL-FIQHIYYA WA’L-QANUNIYYA
29 (2020).

111 Marthias RouE, IsLamic Law IN PAsT AND PRESENT 5 (2015).
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was not discarded entirely. The rulings of classical jurists could
remain applicable, but only so long as they continued to fulfill
the needs of modern Egyptian society.

The focus on practical reality refers to a concept in
pre-modern juristic discourse known as the “public good”
(maslaha). Developed in classical legal theory during the elev-
enth century cg,''> maslaha became a tool for adapting Islamic
law to changing circumstances. Mohammad Fadel has suggest-
ed that maslaha reflected “the political or social dimension of
the law.” '3 Maslaha, as a technical term, was rarely explicitly
mentioned in al-Hugiiq, al-Adab, or al-Mu ayyad. Nevertheless,
maslaha played a critical role in justifying the shari ‘a legitima-
cy of the codes used for the native courts. For example, when
the draft of the Egyptian Penal Code of 1883 was presented to
a committee of jurists from each of the four Sunni schools of
jurisprudence, their final report stated that “the articles of these
laws either match what is found in a text from one of the four
schools of law, do not oppose them, or are considered part of
the public good [al-masalih al-mursala] in which interpretation
[;jtihad] is permissible, taking into consideration the needs of
the population.”!!*

Many conservative intellectuals were concerned that the
broader definition of the shar? ‘a and the use of maslaha to meet
the needs of Egyptian society carried with it a tinge of utili-
tarianism.'"” If the shari‘a was no longer an end, subsidiary to
pursuing broader goals such as justice and modernization, the
legal system could stray too far from its foundations. Writing in
al-Adab in 1887, ‘All Yisuf argued that more attention should
be paid to the shari‘a as a “controlling factor” than had been
accepted by Shmayil in al-Hugiig. Defining the term “freedom”

112 Felicitas Opwis, Maslaha in Contemporary Islamic Legal Theory,12
IsLamic Law AND Society 182 (2005).

113 Mohammad Fadel, Maslaha as “Flourishing” and Its Place in Sunni
Political Thought, 7 JourNAL oF IsLamic EThics 1 (2023).

114 Quoted in ‘ALT ‘ALT MANSUR, KHATWA RA'IDA NAHW TATBIQ AHKAM
AL-SHARI'A AL-ISLAMIYYA FI’L-JUMHURIYYA AL-‘ARABIYYA AL-LIBIYYA 32 (1972).

115 For more on the question of utilitarianism and its impact on the shari‘a
in modern Egyptian law, see CLARK LoMBARDI, STATE LAW As IsLamic Law IN MODERN
EGyPT: THE INCORPORATION OF THE SHARI‘A INTO EGYPTIAN CONSTITUTIONAL LAw 78-85
(2006).
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(al-huriyya), Yisuf wrote that “there is no human power that can
bring such just laws [as the shari ‘a] that provide a barrier to the
[uncontrolled] desires of individuals and bind the general legal
system.” !¢ Allowing public opinion to define the contours of the
law or moving beyond the restrictions provided by the shari ‘a in
favor of unrestrained human reason was the greatest threat to the
progress achieved with the creation of the native courts.

The concerns expressed by Yisuf would fuel the narra-
tive that Egypt’s legal reforms transformed the divine shari'a
and subjugated it to man-made state law. However, these ideas
flowered later and should be seen as a product of Islamist move-
ments that find their ideological home in the circumstances of
the twentieth century.'” For reformists writing during the late
nineteenth century, the native courts were a step towards the re-
alization of a national system of justice, albeit imperfect and
debated, with the shari ‘a still operational at its core.

CONCLUSION

Whether Egypt’s modern legal system is an authentic representa-
tion of the shari ‘a and whether the influence of European norms
has fundamentally changed the nature of Egyptian law remain
contentious issues for Islamic legal historians and practitioners
alike. The activities of the native courts and the periodicals that
followed their early development demonstrate that reformers
had little concern that the shari ‘a continued to operate in Egypt.
Ideas informed by European movements, such as evolutions in
the rule of law, the separation of powers, and the creation of
an independent judiciary, helped shape the reforms. However,
commentators from different ideological orientations debated
and understood these ideas as comfortably placed within the
realm of the shari‘a and believed in a more holistic approach
that included the state’s role in creating law. Similarly, pre-mod-
ern juristic approaches to law continued to matter, reshaped to
find the best shari ‘a-guided path to reform the Egyptian legal
system and provide justice for all.

116 Al-Huriyya, AL-ADAB, February 17, 1887.
117 For more on this period, see Woob, IsLamic, supra note 17.
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Significant work remains to develop a clearer picture
of the legal reforms in the Muslim world during the colonial
period and how evolving norms were synthesized into modern
Muslim legal systems. Further observations should be centered
around the perspectives of those living and working at the time,
allowing for a more accurate understanding of the complexities,
differences of opinion, and ideologies at work.



FORGING A HABSBURG IsLaMIC LEGAL SYSTEM:
LEGAL TRANSFORMATION AND LOCAL AGENCY
IN BosN1A AND HERZEGOVINA (1878-1918)
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Abstract
The integration of Islamic law into the Habsburg administrative structures of
Bosnia and Herzegovina following the 1878 occupation by Austria-Hungary
marked a significant shift in the existing Islamic legal system. The Habsburg
bureaucracy made notable reforms to the Islamic judiciary and reduced the
application of Islamic law to the private sphere of family and marriage, which
entailed the establishment of a two-tier court system, including a state-con-
trolled Supreme Shart‘a Court in Sarajevo. This paper examines the impacts
of these legal reforms, focusing on the agency of local qadis and plaintiffs
in the process. Its analysis suggests that the integration of the shari‘a courts
into the Habsburg administration launched a process of translation of legal
norms, knowledge, values, and practices, resulting in a unique blend of Ot-
toman Islamic legal practices and Habsburg legal structures and values. The
paper argues that despite increased government control, local actors, includ-
ing qadis and plaintiffs, still managed to retain some autonomy and thereby

significantly shape the legal system.

Keywords: Bosnia and Herzegovina, Austria-Hungary, Southeastern Europe,
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INTRODUCTION

he Congress of Berlin in 1878 marked a significant break

for Muslim communities in the hitherto Ottoman territo-
ries of Southeastern Europe. The Treaty of Berlin redrew the
region’s borders and placed Muslims under (predominantly)
Christian rule in the newly established successor states to the
Ottoman Empire, while guaranteeing them civil and political
rights as well as the free practice of their faith.' It also gave
Austria-Hungary the mandate to occupy the province of Bos-
nia and Herzegovina, which remained a de jure part of the Ot-
toman Empire (until its formal annexation by Austria-Hungary
in 1908). As stated in the Habsburg emperor’s proclamation to
Bosnia’s inhabitants of July 1878, and specifically defined in
the Habsburg-Ottoman Novi Pazar Convention of April 1879,
the occupation mandate guaranteed freedom of worship to all
inhabitants, including Muslims.?

To fulfill this obligation, the newly installed Aus-
tro-Hungarian authorities had to integrate Islamic institutions,
including its legal system, into their own (secular) administra-
tive structures. Following the occupation, shari'a courts were
allowed to continue ruling on legal matters according to Islamic
law, however, the Habsburg authorities soon introduced signif-
icant reforms. According to a report from the Austro-Hungari-
an finance minister Benjamin Kallay to the Cisleithanian prime
minister Eduard Taaffe in 1883, the authorities aimed to control
the shari‘a courts and local gadis, while also guaranteeing the
free practice of Islam. Kallay thought that the Habsburg admin-
istration should lead to the “assimilation of a large part of the

1 Ageneral overview on civic and religious rights of Muslims in post-Ot-
toman Southeastern Europe is provided by EMILY GREBLE, MUSLIMS AND THE MAKING
oF MoDERN EUrOPE (2021).

2 Proclamation an die Bewohner von Bosnien und der Hercegovina:
Wiener Zeitung vom 28. Juli 1878, Nr. 172, In SAMMLUNG DER FUR BOSNIEN UND
DIE HERCEGOVINA ERLASSENEN GESETZE, VERORDNUNGEN UND NORMALWEISUNGEN: I.
BanD 3 (1880); Convention zwischen Oesterreich-Ungarn und der Tiirkei vom 21.
April 1879,” in SAMMLUNG DER FUR BOSNIEN UND DIE HERCEGOVINA ERLASSENEN GE-
SETZE, VERORDNUNGEN UND NORMALWEISUNGEN: 1. BAND 5, Art. 2 (1880),; MusTAFA
IMAMOVIC, PRAVNI POLOZAJ I UNUTRASNJO-POLITICKI RAZVITAK BIH op 1878. po 1914.,
9-20 (2007).
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Mohammedan-confessional legislation with that of the state,”
and believed that these reforms would be well received by the
Muslim population due to the allegedly “increasingly evident
undeniable merit of our laws.”

Kallay’s concept of a “civilizing mission” aimed at mod-
ernizing and assimilating the Islamic judiciary aligned with the
overall Habsburg “quasi-colonial” effort in Bosnia, character-
ized by asymmetrical power dynamics in governmental struc-
tures.* However, several studies have highlighted that this did
not lead to the demise of Islamic law but, rather, led to marked
transformations within it. As Fikret Kar¢i¢’s seminal research
has shown, much Ottoman-Islamic law “survived” in post-Otto-
man Bosnia, while the Habsburg reforms were similar to those
introduced elsewhere in European colonies, such as in Algeria
and India.” Mehmed Beci¢ has argued that the Austro-Hungarian
reforms were based on colonial models of administering the

3 Report by Benjamin Kallay, to Austrian Minister-President Eduard Ta-
affe (June 5, 1883) (Austrian State Archives (AT-OeStA), Allgemeines Verwaltung-
sarchiv (AVA), Justiz JM Allgemein Sig 1 A1238, Fasc. I N I Vz.1a, 20: ad 9343-
1883/J.M.).

4 Scholars use a variety of terms to describe the asymmetrical rela-
tionship between Bosnia and the Habsburg monarchy’s core. Since describing Bos-
nia as a “colony” can be controversial, a variety of specific terms, such as “prox-
imate colony” (Donia), “semi-" or “quasi-colony” (Detrez), or “colonial govern-
mentality” (Aleksov) have been proposed. This paper uses “quasi-colonial” to em-
phasize that Habsburg rule had many characteristics of colonial rule. See Bojan
Aleksov, Habsburg'’s “Colonial Experiment” in Bosnia and Hercegovina Revisited,
in SCHNITTSTELLEN: GESELLSCHAFT, NATION, KONFLIKT UND ERINNERUNG IN SUDOSTEU-
ROPA 201-16 (Ulf Brunnbauer, Andreas Helmedach, and Stefan Troebst, eds., 2007);
Raymond Detrez, Colonialism in the Balkans: Historic Realities and Contempo-
rary Perceptions,” available at http://www.kakanien-revisited.at/beitr/theorie/RDe-
trez1.pdf; Robert J. Donia, The Proximate Colony: Bosnia-Herzegovina Under Aus-
tro-Hungarian Rule, available at http://www.kakanien-revisited.at/beitr/fallstudie/
RDonial.pdf. Clemens Ruthner provides an overview of the historiographical as-
sessment of Austro-Hungarian rule in Bosnia as colonial rule: Clemens Ruthner,
Bosnien-Herzegowina als k. u. k. Kolonie: Eine Einfiihrung, in BosNIEN-HERZEGOW-
INA UND OSTERREICH-UNGARN: 1878-1918, 1544 (Clemens Ruthner and Tamara
Scheer, eds., 2018).

5  See Fikrer Karcic, SERUATSKI SUDOVI U JuGosLavur 1918-1941
(2005), esp. at 21-26; Fikret Karci¢, Survival of the Ottoman-Islamic Laws in Post-Ot-
toman Times in Bosnia and Herzegovina, in KONFLIKT UND KOEXISTENZ: DIE RECHT-
SORDNUNGEN SUDOSTEUROPAS IM 19. UND 20. JAHRHUNDERT 43—-69 (Thomas Simon,
ed., 2017).
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Islamic judiciary.® By building upon these discussions of con-
tinuity and change in the Islamic legal system following the
Habsburg occupation of Bosnia in 1878, this paper aims to in-
vestigate how the Ottoman Islamic legal system was adapted
towards the new Austro-Hungarian political and administrative
framework by focusing on legal practice at shari‘'a courts and
the local Muslims’ agency therein.

To date, most studies on the Islamic legal system in
Habsburg Bosnia have emphasized its structure and legal
norms,’” although recent years have witnessed an increased in-
terest in legal practice at shari‘'a courts. Hana Younis, for in-
stance, has assessed the everyday life of Bosnian gadis who, she
argues, had to contend with the loss of their prestigious status,
as well as limitations to their jurisdictional functions.® Other
historians have also increasingly used shari‘a court records to
analyze the regulation of marriage and family issues.’ Beyond
the study of Islamic law, the situation of Muslims in Habsburg
Bosnia is relatively well-studied and the most recent works have

6  Mehmed Bec¢i¢, Novi pogled na transformaciju Serijatskih sudova u
Bosni i Hercegovini: Da li je 1883. godine nametnut kolonijalni model primjene Seri-
Jjatskog prava?, LX GODISNJAK PRAVNOG FAKULTETA U SARAJEVU 59 (2017).

7  In addition to Kar¢i¢ and Bec¢i¢, Enes Durmisevi¢ also made a key
contribution to the historiography of Islamic law under Habsburg rule, see, e.g., ENEs
DURMISEVIC, SERIJATSKO PRAVO 1 NAUKA SERIATSKOG PRAVA U BOsNI 1 HERCEGOVINI U
PRVOJ POLOVINI XX sTOLIECA (2008); Enes Durmisevi¢, Serijatski sudovi u Bosni u
drugoj polivini XIX stoljec¢a, 12 ANALI PRAVNOG FAKULTETA UNIVERZITETA U ZENICI 75
(2013).

8  See HaNA Younis, BITI KADIJA U KRSCANSKOM CARSTVU: RAD 1 OSOBLIE
SERIATSKIH SUDOVA U Bosni 1 HERCEGOVINI 1878.—1914. (2021). Younis also exam-
ined the legal practice at shar?‘a courts on several selected topics, such as divorc-
es, “prodigality”, and children born out of wedlock. See Hana Younis, Razvjencanja
kroz dokumente Vrhovnog Serijatskog suda Sarajevo u prvim decenijama nakon Aus-
tro-Ugarske okupacije, in PROCEEDINGS OF THE FIFTH INTERNATIONAL CONGRESS ON Is-
LAMIC CIVILIZATION IN THE BALKANS 419-36 (Eren Halit, ed., 2015); Hana Younis, Ra-
sipnistvo u praksi Serijatskih sudova u Bosni i Hercegovini od 1878. do 1914. godine,
44 Prirozt 81 (2015); Hana Younis “Nezakonita” djeca pred zakonom: Dokazivanje
ocinstva u Bosni i Hercegovini na razmedu 19. i 20. stoljeca, 47 PriLozi 45 (2018).

9  See, e.g., Ninja Bumann, Marriage Across Boundaries: Mixed Mar-
riages at the Supreme Sharia Court in Habsburg Bosnia and Herzegovina, 19 His-
TORISKA TRAGANJA 151 (2020); Ninja Bumann, Contesting Juridical Authority: Sha-
ria, Marriage, and Morality in Habsburg Bosnia and Herzegovina, 53 AusTrIAN His-
TORY YEARBOOK 150 (2022); ADNAN JAHIC, MUSLIMANSKO ZENSKO PITANJE U BOSNI 1
HEercEGovINI (1908-1850) (2017); Amila Kasumovié¢, Konkubinat u Bosni i Herce-
govini na prijelomu 19. i 20. stoljeca, 47 PriLoz1 69 (2018).
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specifically focused on the Ottoman cultural legacy and the on-
going trans-Ottoman networks and entanglements among Bos-
nian Muslim intellectuals.'®

This growing historiographical interest in Islam and
Muslims in post-Ottoman Bosnia corresponds to a broader trend
to investigate the lives and the legal status of Muslims in South-
eastern Europe following the cessation of Ottoman rule. Several
recent studies have explored how Muslim communities became
minorities in the newly established nation-states of Bulgaria,
Greece, and Serbia, arguing that this resulted in the incorpora-
tion and transformation of the Ottoman legal heritage as well as
the restructuring of Islamic institutions.!! The present paper con-
tributes to this growing scholarship by focusing on the transfor-
mation of the Islamic legal system in Habsburg Bosnia in court
practice. In so doing, it also draws upon a growing body of lit-
erature relating to the incorporation of Islamic legal systems in
colonial administrations of the late nineteenth century, such as in
Russian Central Asia or African and Southeast Asian territories
under French and British rule.'

Such legal transformations have been studied from dif-
ferent theoretical perspectives, while recently, the legal historian

10 See Leyla Amzi-Erdogdular, Alternative Muslim Modernities: Bos-
nian Intellectuals in the Ottoman and Habsburg Empires, 59 COMPARATIVE STUDIES
IN SocIETY AND History 912 (2017); Harun Buljina, Empire, Nation, and the Islamic
World: Bosnian Muslim Reformists Between the Habsburg and Ottoman Empires,
1901-1914 (2019) (Ph.D. dissertation, Columbia University); Dennis Dierks, Script-
ing, Translating, and Narrating Reform: Making Muslim Reformism in the European
Peripheries of the Muslim World at the Turn of the 19th Century, in KNOWLEDGE ON
THE MOVE IN A TRANSOTTOMAN PERSPECTIVE: DYNAMICS OF INTELLECTUAL EXCHANGE
FROM THE FIFTEENTH TO THE EARLY TWENTIETH CENTURY 157 (Evelyn Dierauff et al.,
eds., 2021).

11 See GREBLE, supra note 1, STEFANOs KATSIKAS, IsLAM AND NATION-
ALISM IN MODERN GREECE 1821-1940 (2021); MIiLENA B. METHODIEVA, BETWEEN
EMmPIRE AND NATION: MUsLIM REFORM IN THE BALKANS (2021); ANNA M. MIRKOVA,
MusLim LAND, CHRISTIAN LABOR: TRANSFORMING OTTOMAN IMPERIAL SUBJECTS INTO
BuLGariaN NationaL CrTizens, C. 1878-1939 (2017); Jelena Radovanovi¢, Contest-
ed Legacy: Property in Transition to Nation-State in Post-Ottoman Ni§ (2020) (Ph.D.
dissertation, Princeton University).

12 An overview of legal pluralism and the role of Islamic law in Mus-
lim majority-colonies is offered by Paolo Sartori and Ido Shahar, Legal Pluralism in
Muslim-Majority Colonies: Mapping the Terrain, 55 JOURNAL oF THE EcoNoMIC AND
SociaL HisTORY OF THE ORIENT 637 (2012).
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Lena Foljanty has suggested viewing legal transfers as trans-
lations of knowledge, practices, and values. Through this pro-
cess, legal transfers create hybrid legal models and norms that
are characterized by an amalgamation of different practices and
understandings.'® Similarly, Lauren Benton’s studies on the role
of law in colonial cultures outline that the incorporation of in-
digenous and Islamic law into colonial pluralistic legal orders is
characterized by negotiations about jurisdictional and cultural
boundaries. She highlights how cultural and legal intermediar-
ies have played a significant role in translating and brokering
between imperial administrators and local societies. At the same
time, she points out that colonial pluralistic legal systems often
inhibited tensions and contests about legal authority and how
these facilitated phenomena such as “legal jockeying” between
different legal and jurisdictional orders.'* Starting from these the-
oretical considerations, this article assumes that the translation
of Ottoman Islamic law into the Habsburg framework should be
analyzed beyond merely describing changes to legal structures
and norms. Rather, the agency of local actors, including imperial
administrators and judges, gadis, and plaintiffs, in conflicts and
negotiations, as well as the emergence of new norms and legal
practices resulting from the amalgamation of different legal cul-
tures are this study’s focus.

This study’s findings rely on the analysis of archival
documents from the Supreme Shar‘1a Court (Bosnian: Vrhov-
ni Serijatski Sud) in Bosnia and Herzegovina, installed by the
Habsburg authorities in July 1879 as an appeal body for local
shari ‘a courts. The court records stored in the State Archives of
Bosnia and Herzegovina (Bosnian: Arhiv Bosne i Hercegovine)
in Sarajevo provide information on first-instance district shari ‘a
court proceedings as well as on appeal procedures before the
Supreme Shari‘a Court. Due to the Habsburg legal interventions
and archival practices, the available court records do not en-
tail sicils, or gadi court registers, that are traditionally used for

13 Lena Foljanty, Rechtstransfer als kulturelle Ubersetzung: Zur Trag-
weite einer Metapher, 98 KRITISCHE VIERTELJAHRESSCHRIFT FUR GESETZGEBUNG UND
RECHTSWISSENSCHAFT 89 (2015).

14 LAuUreN A. BeEnToN, LAw AND CoLoNiAL CULTURES: LEGAL REGIMES IN
WorLb HisTory, 1400-1900 (2002), esp. at 1-30.
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studying legal practice in the Ottoman context.'> Rather, they in-
clude correspondence between the local court and the Supreme
Shari‘a Court, the plaintiff’s appeal, and the decisions of the
Supreme Shari‘a Court. Since the type and number of archived
documents vary from case to case, some also include additional
material, such as minutes of court hearings, the verdicts of local
trials of the first instance, and other types of correspondence and
text material from different administrative institutions. The court
material is to a large extent written in Bosnian (Latin script) and
to a lesser extent in Ottoman Turkish (OT) and German.'¢

A close reading of selected cases from the Supreme
Shari‘a Court offers insights into the transformation of Islamic
legal practice and the ensuing negotiations on jurisdictional and
cultural boundaries as well as legal authority between different
local actors. Besides describing the Habsburg structural reforms
of the Islamic legal system, as outlined in the subsequent section,
the analysis focuses on four key issues: the role of the Ottoman
Turkish language and script for the continuity of Islamic legal
practices; the rise in proceduralization and legal formalism in
shari‘a court proceedings; the formulation of Islamic legal opin-
ions and the development of legal doxa; and finally, the responses
of local plaintiffs to the Habsburg legal reforms by utilizing the
new legal structures to make claims. Thereby, this paper argues
that the Habsburg transformation of the Islamic legal judiciary
led to a hybrid legal model, in which some parts of the Ottoman
legal heritage were intentionally preserved, while others were re-
placed with Austro-Hungarian concepts or colonial legal models.
This legal amalgamation was, however, not only shaped by top-
down efforts of the Habsburg authorities to muzzle and control
local gadis, but equally, by local agents who managed to retain
some autonomy within the Islamic legal system.

15 Cosgel and Ergene give a concise overview of the use of sicils and
methodological discussions for studying Ottoman legal practice, while, however,
overly favoring and advertising a quantitative approach: METIN COSGEL AND ERGENE
Bodacg, THE Economics oF OTTOMAN JUSTICE: SETTLEMENT AND TRIAL IN THE SHARIA
Courts 13-26 (2016).

16 Arhiv Bosne i Hercegovine (ABiH), Vrhovni Serijatski Sud (VSS),
1879-1918.
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SHARI ‘4 COURTS UNDER HABSBURG RULE

From the fifteenth century, when Bosnia came under Ottoman
rule, Islamic culture and institutions played a vital part in local
society. The population consisted of four different confession-
al groups: Muslims (38 percent according to an official census
from 1879), (Serbian) Orthodox Christians (43 percent), Catho-
lics (18 percent), and a small Jewish community.!” Non-Muslim
groups were afforded considerable autonomy in administering
family and matrimonial affairs, with the resulting pluralistic le-
gal order referred to as the millet system. The term millet, ulti-
mately derived from Arabic milla, roughly corresponded to a
confessional community. However, this should not be equated
with a clearly defined systematic order: Jurisdiction was fluid,
and non-Muslims also used shari‘a courts to regulate various
issues, including family and matrimonial questions, according
to Islamic law.'®

Before the Danube Monarchy took over Bosnia in 1878,
the mid-nineteenth-century Tanzimat (OT, Reorganization) re-
forms that aimed to modernize the empire and its administration
by incorporating elements from European legal and adminis-
trative models had already significantly reshaped the Ottoman
legal system. This had traditionally been based on Islamic law
as well as the ganiin, or the sultan-issued state administrative
regulations. The Tanzimat reforms introduced new legal codi-
fications, some of which were based on a selective reception of
European law, as well as courts. Thus, new penal (1840, 1858)
and commercial codes (1850) were drafted that emulated French
models. In the same vein, secular Nizamiye (OT, Regular) courts
were established in 1865/66 in Bosnia, which regulated all civ-
il legal affairs except for those issues that fell under the pur-
view of separate commercial, consular, shari ‘a, or ecclesiastical
courts. As of 1868, the Divan-i Ahkam-i Adliyye (OT, Council

17 RoBIN OkEY, TAMING BALKAN NATIONALISM: THE HABSBURG “CIVILIS-
ING MissIoN” IN Bosnia, 1878-1914, 8 (2007).

18 A summary of the millet system and current historiographical de-
bates is provided by Karen Barkey and George Gavrilis, The Ottoman Millet Sys-
tem: Non-Territorial Autonomy and Its Contemporary Legacy, 15 ETHNoOPOLITICS 24
(2016).
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of Judicial Ordinances) was established as the highest court in
the multi-level Nizamiye court system, putting appeal mecha-
nisms under the control of a secular institution. Another signif-
icant step was the drafting of an Ottoman civil code, the Me-
celle-i Ahkam-i Adliyye (OT, Digest of Legal Rules; hereafter
Mecelle) between 1870 and 1877, the form of which was akin
to that of “European” codified law, while its content was based
on Islamic law. Thus, on the eve of the Habsburg occupation of
Bosnia, European legal concepts had been introduced into the
Ottoman legal system, and the competences of the shari ‘a courts
were already being drastically curtailed to (at least in theory) the
administration of family, marriage, and inheritance affairs."”

The 1870s not only saw major legal and administrative
reforms and changes in the Ottoman Empire but also the so-
called Great Eastern Crisis, which led to several uprisings and
wars, that challenged the empire’s rule in Southeastern Europe.
Following the Russo-Ottoman War of 1877-78, European pow-
ers intervened to redraw the region’s borders. The initial peace
treaty, signed at San Stefano in March 1878, was soon revised at
the Congress of Berlin in June and July of that year, and resulted
in the establishment of new nation-states (Romania, Bulgaria,
Serbia, and Montenegro) which enjoyed varying degrees of in-
dependence from the Ottoman Empire. Austria-Hungary, which
had remained neutral during the war, was granted the mandate to
occupy and administer the Ottoman province of Bosnia and Her-
zegovina, which remained legally part of the Ottoman Empire
until its annexation by the Habsburg Monarchy in 1908.

Due to this convoluted legal status, the Habsburg em-
peror, Franz Joseph, guaranteed the preservation of the existing
legal system and laws, at least initially.?° The Austro-Hungarian
authorities soon implemented changes in the local court system
to reduce the authority and jurisdiction of local gadis. Sever-
al months after occupying Bosnia, they replaced local judges

19 Nivazi BERKES, THE DEVELOPMENT OF SECULARISM IN TURKEY 160-72
(1964); Sami ZuBaibA, LAw AND POWER IN THE IsLamic WorLD 129-33 (2003).

20 Proclamation an die Bewohner von Bosnien und der Hercegovi-
na: Wiener Zeitung vom 28. Juli 1878, Nr. 172, in SAMMLUNG DER FUR BOSNIEN UND
DIE HERCEGOVINA ERLASSENEN GESETZE, VERORDNUNGEN UND NORMALWEISUNGEN: I.
BanD 3-4 (1880).
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at the “regular” (Nizamiye) civil courts with imperial officials,
significantly limiting the gadis’ role, as they had previously of-
ten served at both shar?'a and civil courts.?’ This move was
motivated by the Habsburgs’ general mistrust of local officials,
who had hitherto served under the Ottoman government. While
a few of them left Bosnia at the beginning of the occupation,
those who remained were viewed with suspicion. A govern-
ment decree in January 1879 even stated that the Ottoman offi-
cials who remained in the country were either “unsuitable” or
“insufficiently trustworthy.”#

In this spirit, the Habsburg government sought to restrict
the jurisdiction of gadis while fulfilling its international obliga-
tions and guarantees. In accordance with its occupation man-
date, as specified in the Novi Pazar Convention of April 1879,
the Austro-Hungarian authorities were bound to uphold freedom
of religion for all inhabitants of Bosnia, including Muslims.?
Thus, it was imperative that they preserve Islamic institutions
as well as shari‘a courts, yet limit their scope to marriage and
family affairs. This jurisdictional limitation resembled the legal
autonomy in the area of marriage and family that had been af-
forded to the non-Muslim communities under Ottoman rule. It
was formalized through an 1883 decree on the “Organization
and Scope of Shari‘a Courts,” which defined the responsibili-
ties and jurisdiction of these courts exclusively to cover family,
marriage, and inheritance matters among Muslims.?* Although
the Tanzimat reforms had already encroached upon the jurisdic-
tion of shari ‘a courts, both Muslims and non-Muslims turned to
shari‘a courts in Bosnia to settle family and other civil disputes
until the early years of the Habsburg occupation. However, the

21 Becié, supra note 6 at 66.

22 Erlass des gemeinsamen Ministeriums vom 1. Jinner 1879, Nr. 693
B. H., betreffend die Organisation der Justizverwaltung, in SAMMLUNG DER FUR Bos-
NIEN UND DIE HERCEGOVINA ERLASSENEN GESETZE, VERORDNUNGEN UND NORMALWEI-
SUNGEN: II. BAND 6 (1881).

23 Convention zwischen Oesterreich-Ungarn und der Tiirkei vom 21. Ap-
ril 1879, in SAMMLUNG DER FUR BOSNIEN UND DIE HERCEGOVINA ERLASSENEN GESETZE,
'VERORDNUNGEN UND NORMALWEISUNGEN: 1. BAND 5, Art. 2 (1880).

24 Verordnung iiber die Organisation und den Wirkungskreis der Scheri-
atsgerichte: No. 7220/III, in SAMMLUNG DER GESETZE UND VERORDNUNGEN FUR Bos-
NIEN UND DIE HERCEGOVINA 538-43 (1883).
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1883 reform introduced by the Austro-Hungarian government
established strict jurisdictional boundaries, effectively under-
mining the previous practice of jockeying or “shopping” be-
tween different courts. This change transformed shari'a courts
into institutions with “special jurisdiction” (German: Sonderger-
ichtsbarkeit) for Muslims in family and marriage issues. *°

Such a “special jurisdiction” granted to religious insti-
tutions for marriage and family matters was also extended to
the territory’s other confessional groups. Hence, these issues
were exempt from the jurisdiction of the civil courts and civil
marriage did not exist in Habsburg Bosnia. Thus, while Mus-
lims had to consult shari ‘a courts for such matters, the Serbian
Orthodox, Catholic, and Jewish communities needed to turn to
their respective religious institutions for settling marriage and
family affairs.?

In some ways, this was similar to the autonomy that had
been granted to non-Muslims under Ottoman rule, usually re-
ferred to as the millet system. In this sense, the Habsburg au-
thorities transformed the Muslim community into a millet, ex-
ercising autonomy in the realms of marriage and family. Other
post-Ottoman states in Southeastern Europe such as Bulgaria or
Greece also used the Ottoman model as a template for grant-
ing autonomy to their Muslim population.?” At the same time,
applying different religious norms for regulating marriage and
divorce was not alien to the Habsburg Empire. Since the Aus-
tro-Hungarian Compromise of 1867, Austria-Hungary was ef-
fectively divided into three legal regimes as far as marriage and
family matters were concerned: The Austrian Civil Code of 1811
provided a legal framework for Cisleithania (Austria) based on
Catholic-Canonic legal norms; Hungary and Transylvania fell

25 Mehmed Beci¢, Das Privatrecht in Bosnien-Herzegowina (1878—
1918), in KoNFLIKT UND KOEXISTENZ: DIE RECHTSORDNUNGEN SUDOSTEUROPAS IM 19.
UND 20. JAHRHUNDERT 117-18 (Thomas Simon, ed., 2017); EpuarDp EicHLER, Das
JusTizwESEN BOSNIENS UND DER HERZEGOVINA 196, 242-50 (1889).

26 Beci¢, supra note 25 at 122-25.

27 See Nobuyoshi Fujinami, Defining Religion in a State That Wasn't:
Autonomous Crete and the Question of Post-Ottoman Millet System, 63 JOURNAL OF
CHURCH AND STATE 256 (2020); GREBLE, supra note 1 at 53-80; Stefanos Katsikas,
Millets in Nation-States: The Case of Greek and Bulgarian Muslims, 1912-1923, 37
NATIONALITIES PAPERS 117; 1912 (2009).
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under a wide array of confessional marriage laws until the intro-
duction of mandatory civil marriage in 1894; and Croatia-Slavo-
nia enjoyed some degree of autonomy since the Croatian-Hun-
garian Compromise of 1868 and applied civil law based on the
Austrian Civil Code.?®

Nevertheless, the Islamic judiciary did diverge from the
other ecclesiastical courts in Bosnia that regulated family and
marriage affairs in several ways. Most importantly, the shari‘a
courts were integrated into the regular court system under gov-
ernment control, due to the introduction of specific superviso-
ry mechanisms. In July 1879, the Austro-Hungarian authorities
created the Supreme Shari‘a Court in Sarajevo, which served as
an appeal body for the local shari ‘a courts of first instance. The
latter could be found, before as well as after 1878, in each dis-
trict town. From 1882, shari ‘a courts fell under the authority of
the (local) district office; when independent district courts were
established in 1906, the local shari ‘a courts became a division
of each (local) district court.” The Supreme Shari‘a Court in Sa-
rajevo operated within the framework of the Supreme Court, the
highest appeal body for the civil courts. Thus, from 1883 to 1913,
only two out of the five judges that served on this body were
Bosnian Muslim gadis. The other three were non-Muslims and
simultaneously judges at the Supreme Court, while its president
also chaired the Supreme Shari‘a Court. As such, these judges
almost exclusively hailed from other parts of the Habsburg Em-
pire and had studied law in Vienna, Prague, Zagreb, or other
Austro-Hungarian universities. After 1913, the Supreme Shari‘a
Court was composed of three Muslim gadis and a (non-Muslim)
member of the Supreme Court, whereby the latter only had an
advisory role and no voting power.*

Although classical Islamic law foresaw some types of
review mechanisms and the late Ottoman Empire had estab-
lished a review committee for shari ‘a court rulings, the Meclis-i

28 Jana Osterkamp, Familie, Macht, Differenz: Familienrecht(e) in der
Habsburgermonarchie als Herausforderung des Empire, 31 L’nomME 17 (2020), esp.
at 24, 30.

29 Cf. Becié, supra note 6 at 80—81; BERICHT UBER DIE VERWALTUNG VON
BosNIEN UND DER HERZEGOWINA 1906, 512 (1906).

30 Bedi¢, supra note 25 at 85-86, 115.
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Tedkikat-i Seriyye (OT, Assembly of Shari‘a Inquiries) within
the office of the seyhiilislam (OT, the Ottoman chief mufii), the
idea of a formal, state-controlled appeals body was a novelty
within the Bosnian Islamic judiciary. Similar, two-tiered shari ‘a
court systems could be found, however, in other Muslim soci-
eties under European colonial rule, such as Algeria and India.’!
As Mehmed Beci¢ has aptly demonstrated, this similarity was
the result of an attempt on the part of Habsburg administrators
to “transplant” a colonial model of Islamic law from Algeria to
Bosnia.*

These reforms also raised questions about the relation-
ship between shari ‘a courts and other Islamic institutions. First,
Austro-Hungarian authorities reduced the role of the highest re-
ligious authority in Istanbul, the seyhiilislam, and established a
local religious head for Bosnian Muslims in 1882, the reis-ul-
ulema (Bosnian, “head ofthe ‘ulamda ). This position also served
as the chair of the newly created four-member Ulema-MedZlis
(Bosnian, Council of Scholars), which regulated Islamic affairs
and education in Bosnia.*

The local population of Habsburg Bosnia had mixed re-
actions to the occupation and reforms. While some Muslims,
including gadis, chose to leave Bosnia for the Ottoman Empire
to avoid living under Christian rule, others accepted Habsburg
governance and collaborated with the occupation regime. For
instance, in a November 1878 declaration, several members of
the Muslim elites, such as the pro-Habsburg Sarajevo mufti, Hil-
mi Mustafa Omerovi¢ (the first reis-ul-ulema), and the supreme
qadi Sunulah Sokolovi¢ expressed support for the Habsburg em-
peror and advocated for the establishment of a local Islamic hi-
erarchy independent of Istanbul, a proposal that was eventually
implemented in 1882.3* Bosnians had, in general, only limited

31 KAaRrcCicC, supra note 5 at 23-24.

32 Be¢i¢, supra note 6 at 72—-75.

33 On the Habsburg reforms of Islamic institutions and hierarchies, see,
e.g., Zora Hesova, Towards Secularity: Autonomy and Modernization of Bosnian Is-
lamic Institutions Under Austro-Hungarian Administration, in IMAGINING BOSNIAN
MusLiMs IN CENTRAL EUROPE: REPRESENTATIONS, TRANSFERS AND ExcHANGEs 104
(Frantiek Sistek, ed., 2021).

34 Cf. Younis, supra note 8 at 44—46; Imamovi¢, supra note 2 at 131.
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ability to shape or oppose the legal system at the administrative
level. Irrespective of their religious affiliation, Bosnians were
excluded from political participation until the establishment of
the Bosnian parliament in 1910, which granted limited forms
of political rights. As a result, the religious sphere remained the
only area where the male population could actively participate,
since religion was considered the main structural feature of the
Habsburg administration in Bosnia. For this reason, local protest
movements were often framed along religious demands.?*

In this vein, a movement for religious autonomy emerged
among the Muslim population in Bosnia around the turn of the
century. Research literature points to the 1899 conversion to Ca-
tholicism of a young Muslim woman from Mostar as the catalyst
for the widespread protest movement, largely supported by the
landowning Muslim elite. Their main demand was greater auton-
omy in religious and educational affairs, as articulated through
petitions to the government. However, the Habsburg authorities
did not accept these demands and even banished one of the lead-
ers, Mostar Muftt Ali Fehmi Dzabi¢, when he traveled to Istan-
bul in 1902, resulting in the movement’s temporary stagnation.
It regained momentum in 1905, leading to the formation of the
first proto-national political party in Bosnia, the Muslim Peo-
ple’s Organization (Bosnian: Muslimanska Narodna Organizaci-
ja, MNO). The MNO leaders continued to advocate for religious
autonomy, which was eventually granted after Bosnia’s formal
annexation in 1908 through the Autonomy Statute in 1909.%¢

Despite the new regulation, the central demands of
Muslim autonomists regarding the Islamic legal system were
not fully addressed. These included enlarging the gadis’ compe-
tences so that they could implement and enforce their verdicts,
as well as restructuring the Supreme Shari’a Court without

35 Heiner Grunert, Interreligiose Konkurrenz und Kooperation im Impe-
rium: Orthodoxe, Muslime und Katholiken in Bosnien-Herzegowina unter habsbur-
gischer Verwaltung, in KOOPERATIVES IMPERIUM: POLITISCHE ZUSAMMENARBEIT IN DER
SPATEN HABSBURGERMONARCHIE 266, 269, 277—78 (Jana Osterkamp, ed., 2018).

36 XAVIER BOUGAREL, ISLAM AND NATIONHOOD IN BoSNIA-HERZEGOVINA
17-20 (2018); RoBERrT J. DoN1A, IstaM UNDER THE DOUBLE EAGLE: THE MUSLIMS OF
Bosnia anD HERCEGOVINA, 1878-1914 (1981), esp. at 128—59; NUSRET SEHIC, AUTO-
NOMNI POKRET MUSLIMANA ZA VRIJEME AUSTROUGARSKE UPRAVE U BOsNI 1 HERCEGOVINI
(1980).
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interference from non-Muslim judges. Although the latter de-
mand was granted in 1913, the former was never realized and
remained a persistent request voiced by Bosnian gadis, partic-
ularly during World War 1.7 Despite the limited opportunities
to implement structural changes in the Habsburg-controlled
Islamic legal system, Bosnian Muslims did utilize these legal
forums as gadis and plaintiffs. As the following will illustrate,
Bosnian Muslims were able to maintain a certain level of au-
tonomy in legal practice, actively shaping the application of
Islamic law on the ground.

PRESERVING THE OTTOMAN TURKISH LANGUAGE AND SCRIPT

Despite the significant Habsburg interventions in the Islamic ju-
diciary, as outlined above, much of the Ottoman Islamic legal
heritage was preserved under Habsburg rule. Imperial officials
understood that it would be crucial to maintain certain estab-
lished Islamic legal practices in order to hold to their guarantee
of the free exercise of Islam and to stabilize their rule, albeit it
was not quite clear which practices and their extent. This can be
best observed around the issue of the administrative language to
be used at shari ‘a courts.

In the newly formed Austro-Hungarian administration,
Ottoman Turkish was officially replaced with Bosnian (desig-
nated the “provincial language” in contemporary terminology)
and German. However, the Habsburg authorities refrained from
issuing a general language regulation and instead specified the
use of language for each institution. As noted by the historian
Dzevad Juzbasi¢, this blurred the boundary between the admin-
istrative use of German and Bosnian.*® While German domi-
nated at most legal institutions in Bosnia, the situation was dif-
ferent at shari‘a courts. In contrast to most other courts that
were run by judges from elsewhere in the empire, local Bos-
nian gadis could continue to adjudicate at shari ‘a courts. While

37 Bumann, Contesting, supra note 9; DURMISEVIC, supra note 7 at 99,
124-25; SEH[C’, supra note 36 at 275-78.

38 DzEvAD JuzBASIC, JEZICKO PITANJE U AUSTRO-UGARSKOJ POLITICI U Bos-
NI I HERCEGOVINI PRED PRVI SVJETSKI RAT 7—15 (1973).
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the language of communication at courts under Ottoman rule
was likely a mixture of Bosnian and Ottoman Turkish, gadis
were trained and prepared documentation in the official Otto-
man Turkish language, as explained by Tatjana Pai¢-Vukic.”
Thus, a complete shift towards Bosnian, despite being the lo-
cal population’s native language, was deemed impractical by
Habsburg officials, and gadis continued issuing their written
opinions and judgments in Ottoman Turkish, as it was consid-
ered the language in which they could most accurately formu-
late their explanations.*’

At the same time, the use of Ottoman Turkish soon be-
came an obstacle for communication with other legal and ad-
ministrative institutions. In 1896, the Supreme Shari‘a Court
acknowledged that the many documents issued in Ottoman
Turkish by the shari‘a courts were causing difficulties for
many court parties and authorities who were not familiar with
the language. To address this issue, the supreme gadis request-
ed that local gadis use Bosnian in their official functions.*
The president of the Supreme Court, Martin Kendeli¢, who
also presided over the Supreme Shari‘a Court, clarified several
months later in a circular letter that this request was not intend-
ed to affect shari ‘a law, nor was it meant to prohibit the use of
Ottoman Turkish in shari ‘a courts: The gadis were to continue
issuing their judgments, which fell within the jurisdiction of
the shari‘a courts, in Ottoman Turkish, but were encouraged
to draft official documents and communications in Bosnian if
able to do so0.*

Moreover, the use of Ottoman Turkish at shari ‘a courts
represented more than just practical considerations. It became

39 Tatiana Paic-Vuki¢, THE WoORLD oF MusSTAFA MuHIBBI, A KaDI
FROM SARAJEVO 47 (Margaret Casman-Vuko, Tatjana Pai¢-Vukic¢, and Miroslav Vuko,
trans., 2011).

40 Supreme Court to the Supreme Sharia Court (June 5, 1880) (ABiH,
VSS, box 1, A 1880-5: no. 1761, p. 2).

41 340. 2719/Praes. Naredba vrhovnog suda za Bosnu i Hercegovinu od
17. novembra 1896, in ZBIRKA NAREDABA ZA SERIJATSKE SUDOVE U BosNi 1 HERCEGO-
vINg: 1878-1900, 210-20 (Sarajevo: Zemaljska vlada i Vrhovni sud za Bosnu i Her-
cegovinu).

42 346. 484. Okruznica Predsjednistva Vihovnog Serijatskog suda od 21.
marta 1897, in Id. at 229-30.
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a symbol of the preservation of the Islamic jurisdiction and the
ongoing connection to the “trans-Ottoman” cultural and com-
munication sphere.* Despite the shift by most Muslim intel-
lectuals towards the use of Bosnian in public discourse after
the Habsburg occupation of 1878, Ottoman Turkish and Arabic
continued to be used under Habsburg rule. Ottoman Turkish
periodicals such as the literary-political Servet-i Fiinun (The
Wealth of the Arts) circulated in Bosnia while Ottoman Turk-
ish newspapers, such as Vatan (Fatherland) or Rehber (Guide),
were published under the Austro-Hungarian administration. In
this manner, Bosnian Muslims could continue participating in
“trans-Ottoman” discourses and debates.*

Due to its symbolic importance, the Supreme Shari‘a
Court emphasized the maintenance of Ottoman Turkish lan-
guage and writing style in court documents. Judges at the Su-
preme Shari'a Court reviewed local gadi verdicts to ensure their
conformity to the traditional shari’‘a court recording practice,
known as the sakk-i ser i, written in Ottoman Turkish.”” When
Mustafa Redzi¢, a Sharia court trainee in Biha¢, was unable to
comply with the sakk-i ser’i due to his limited knowledge of
Ottoman Turkish, the supreme gadis encouraged him to write
the verdict in Ottoman Turkish as best as he could. Since Redzi¢
refused to do so, a disciplinary investigation against him was
opened. However, the Biha¢ County Court ultimately ruled that
the issue was not with the language used but rather Redzi¢’s un-
authorized signing of official documents.*® The chairman of the
Biha¢ County Court, Marian Turzanski, did, however, comment
on the language matter:

43  For a conceptualization of the term “trans-Ottoman” as describing a
trans-imperial sphere of communication and interactions, see Stephan Conermann,
Albrecht Fuess, and Stefan Rohdewald, Einfiihrung: Transosmanische Mobilitdtsdy-
namiken. Mobilitdt als Linse fiir Akteure, Wissen und Objekte, in TRANSOTTOMANICA
-OSTEUROPAISCH-OSMANISCH-PERSISCHE MOBILITATSDYNAMIKEN: PERSPEKTIVEN UND
FoRsSCHUNGSSTAND 47-57 (Stefan Rohdewald, Stephan Conermann, and Albrecht Fu-
ess, eds., 2019).

44  Amzi-Erdogdular, supra note 10 at 923-25.

45 For an example, see Supreme Sharia Court to District Sharia Court in
Tesanj (November 13, 1912) (ABiH, VSS, box 29, B 1912-59, no. 776).

46 ABiH, VSS, box 27, B 1910-24.
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Undoubtedly, Redzi¢ himself must know best whether
he knows the Turkish language well enough or not, and
also undoubtedly, as a Muslim and a shari ‘a judge, he
would like to know this language well enough to be able
to issue his ilams [Bosnian, “verdict”] in this language
according to the regulations, and all the more so, as cer-
tainly every shari ‘a judge must perceive it as a flaw if he
does not know the Turkish language well enough, this
flaw also does not recommend him to his superiors and
therefore hinders his progress.*’

With his lack of knowledge of Ottoman Turkish, Redzi¢ was
arguably an extreme example, however, his case highlights that
both Muslims and non-Muslims attached symbolic importance
to the use of language in official shari'a court documents. An-
other example can be seen in the curriculum of the shari ‘a judge
school established in Sarajevo by the Austro-Hungarian gov-
ernment in 1887 for prospective gadis. In addition to studying
classical Islamic law and Austro-Hungarian law, students were
taught how to compose legal documents in the sakk-i ser’7 in
Ottoman Turkish.*® This created tensions with the Habsburg
education system’s language policy, in which Bosnian was the
main language of instruction and only Arabic, as opposed to
Ottoman Turkish, was taught as a foreign language at Muslim
educational institutions (starting from 1885). In addition, by the
end of the nineteenth century, most Muslim writers had switched
to Bosnian for participating in public debates and discussions.*
Nevertheless, the Ottoman Turkish language remained in use
among Bosnian Muslim intellectuals, as the above-mentioned
circulation of Ottoman periodicals illustrates. This was also
due to the fact that several Bosnian gddis and members of the
‘ulama’ complemented their studies at the Sarajevo SharT'a
Judge School (Bosnian: Serijatska Sudac¢ka Skola) with earlier

47 Chairman Turzanski, to the Supreme Court for Bosnia and Herzegovi-
na, no. 979 Praes (June 29, 1911) (ABiH, VSS, box 27, B 1910-24).

48 Raspored predmeta po ¢asovima i nastavnicima $kf[ole]. 1900.—1908.
god. (ABiH, Fond Serijatska sudacka $kola Sarajevo, box 49, 3). On the subject of the
term sakk and its meaning, see DURMISEVIC, supra note 7 at 113n68.

49 Dierks, supra note 10 at 175-76, 200-2.
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or later studies in the Ottoman Empire, and therefore, possessed
excellent knowledge of the Ottoman Turkish language.>

All the same, the use of the Ottoman Turkish language in
the verdicts issued by shari ‘a courts was not without controver-
sy. With the rise of the Muslim autonomy movement around the
turn of the century, the state of the Islamic legal system became
a pressing topic in negotiations between representatives of the
movement and the Habsburg government. During a 1908 dis-
cussion on potential reforms of the shari‘a courts, the question
of language and form in the courts’ rulings was raised. Adal-
bert Shek, the chair of the Justice Department at the provincial
government (the highest administrative institution in Bosnia),
supported the demands of conservative Muslim elites like Serif
Arnautovi¢ of the Muslim autonomy movement to maintain the
traditional form of the sakk-i ser’i. Shek stated that “pragmatic
shari’'a matters must remain as they have been from time imme-
morial.”! At the same time, he acknowledged that communica-
tion with other authorities could be in different forms and thus,
also in Bosnian. The gadi Hilmi Hatibovi¢, however, countered
that the sakk-i ser i was not prescribed by the shari ‘a and there-
fore, the form of shari‘a court judgments could be modernized.
Despite this, he did not object to retaining the sakk-i ser’7 (in
Ottoman Turkish).>

Proponents of maintaining sakk-i ser i may have recog-
nized that any alteration in the language and format of official
shari‘a court documents could have direct and undesirable le-
gal ramifications. For example, Bec¢i¢ has highlighted that the
introduction of land registers (Bosnian: gruntovnica) between
1885/86 and 1910 resulted in the registration of mukataali vakif
property (OT, buildings on wagf lands subject to rent) as pri-
vate ownership of tenants. Despite protests from the Muslim

50 Apart from the reis-ul-ulema Dzemaludin Causevié¢ (1914-30), these
also applied, among others, to the following supreme gadis: Salih Mutapci¢, Hilmi
Hatibovi¢, and Ali Riza Prohié¢. Bumann, Contesting, supra note 9 at 167.

51 Enquete iiber die Reform der Scheriatsgerichte abgehalten vom 2.
Mirz 1908 bis 27. April 1908: II. Zapisnik od 9. marta 1908 sastavljen kod zemaljske
vlade za Bosnu i Hercegovinu u Sarajevu, sa ¢lanovima ankete u pitanju reorganiza-
cije Serijatske sudacke skole, te Serijatskih sudova prve i druge molbe, p. 25 (National
and University Library Zagreb (NSK), Sign. R 5698).

52 Id. at 24-25.
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community against this transformation of ownership structures in
legal practice, the civil courts, which had jurisdiction over prop-
erty relations, upheld the changes.® As noted above, Habsburg
authorities only considered the realms of marriage, family, and
inheritance to be within the purview of shari a courts, in which
they would not directly interfere. The civil courts, in contrast,
often applied Austrian laws for the regulation of civil matters in
practice, although de jure much of the Ottoman Tanzimat legis-
lation, including the Mecelle, remained in force.>*

Despite tendencies to retain the Ottoman Turkish lan-
guage and style in shari'a court records, in practice changes
were manifold, as many shari ‘a court documents were issued in
Bosnian. This is also reflected in the available archival material
of the Supreme Shari‘a Court as well as selected local district
shart ‘a courts. Even though Ottoman Turkish is common in the
documents written by gadis during the very first years of the oc-
cupation, starting from the late 1880s, more documents appear
in Bosnian. Mostly, the shari‘a courts used the same preprint-
ed forms as found at other Habsburg courts. The prevalence of
Bosnian in archival documents is also, in part, attributable to ar-
chival practices, according to which the documents of the local
district shari‘a courts were not systematically archived. Even
though individual document collections are currently being sort-
ed, organized, and indexed, only a few documents from specif-
ic years have been handed down for local first instance shari ‘a
court proceedings; whereby the archival holdings do not contain
any sicils (the traditional Ottoman gadr court registers).

Apart from that, the archival holdings of the Supreme
Shari‘a Court contain communications between the first instance
district court and the appeal body and rarely include any official

53 Mehmed Be¢i¢, Pretvaranje mukata vakufa u Bosni i Hercegovini u
privatno viasnistvo posjednika, 17 GODISNJAK PRAVNOG FAKULTETA U SARAJEVU 33
(2019).

54 Be¢i¢, supra note 25 at 87-113.

55 See, for example, the fonds of the Supreme Shari‘a Court in Saraje-
vo as well as of local district shari‘a courts in Sarajevo, Mostar, and Tuzla: ABiH,
VSS, 1879-1918; Historical Archive Sarajevo (HAS), Kotarski Serijatski sud Sara-
jevo, 1882—1916; Archive of the Canton of Hercegovina-Neretva, Mostar (AHNKZ),
Kotarski gerijatski sud Mostar, 1888—1918; Archive of the Canton of Tuzla (ATKT),
Kotarski Serijatski sud Tuzla, 1894-1918.



Forging a Habsburg Islamic Legal System

documents, such as an ilam or hudzet (Bosnian, “deed”), issued
by local gadis.>® Thus, the Ottoman legal heritage was only
partially preserved, while Habsburg standards of language and
court documentation to a great extent replaced it. This was ac-
companied by some changes in the legal practice of the shari‘a
courts, such as the form of court proceedings or the role of legal
sources, as discussed in the following section.

PROCEDURALIZATION AND LEGAL FORMALISM

While some elements of the Ottoman Islamic legal tradition
were retained during Austro-Hungarian rule, significant chang-
es were made to shari ‘a court proceedings. At the local district
level, court proceedings continued to be conducted orally in
front of plaintiffs, defendants, witnesses, and experts, following
the provisions outlined in the Mecelle.”” As the Mecelle lacked
provisions for appeal procedures, Austrian procedural law was
adopted by the Supreme Shari‘a Court, which was regulated by
special laws and decrees.’® These stipulated that the Supreme
Shari‘a Court should make decisions based on written appeals
and other court documentation collected during the proceedings
at the local shari ‘a court.”® During its legal review, the Supreme
Shari‘a Court also evaluated compliance with these procedur-
al regulations such as the proper composition of protocols and
court documentation.

In practice, not all gadis followed these provisions in
detail, instead acting as the first point of contact when conflict
arose. Often, they attempted to mediate conflicts outside of court.
For example, in the spring of 1906, a marital dispute between
Hamid Pasi¢, a shoe merchant from the town of TeSanj, and his
wife RaSida was settled informally by Qadi Abid Sadikovié.
The disagreement was related to financial matters, but the exact
circumstances cannot be reconstructed from archival materials.

56 See ABiH, VSS, 1878-1918.

57 Franjo KRUSZELNICKI, POSTUPAK PRED SERIJATSKIM SUDOVIMA U BOSNI
1 HERCEGOVINI: OTISAK 1Z “MJESECNIKA” BROJ 11 11212 G. 1916 1BROJ 1,213 1Z G.
1917, 37-48 (1917).

58 KARCIC, supra note 5 at 121-22.

59  KRUSZELNICKI, supra note 57 at 49-54.
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Compared to several other archival files, this one, with thirty
pages of documents in Bosnian, contains quite a large amount
of information. This includes a written appeal by Hamid Pasi¢
submitted to the Supreme Shari‘a Court, protesting the actions
of Qadt Sadikovi¢ and his court clerk Mustafa Handzi¢, state-
ments submitted by Sadikovi¢ and HandZzi¢ retorting Pasic¢’s
complaint, two short messages from the Supreme Shari‘a Court
to the District Shart'a Court in TeSanj, as well as one notice from
the TeSan;j District Office to the Supreme Shari‘a Court.*

The contradictory statements contained in the file allow
only a few conclusions to be drawn about the case: The couple
had a similar dispute several months earlier, therefore, Qadi Sa-
dikovi¢ decided in the most recent marital conflict against a reg-
ular court hearing in favor of an informal agreement between the
two parties. In the end, the spouses reconciled, however, Hamid
was displeased with how the gadi had interfered. More specif-
ically, he claimed that the gadr and his clerk had urged him to
divorce Rasida. The Supreme Shari‘a Court’s ensuing investiga-
tion revealed that the gadi had violated legal regulations by me-
diating outside of court, as opposed to initiating a regular court
hearing, including its proper written documentation. In its final
decision, the Supreme Shari‘a Court refrained from intervening
but warned that in further suits, the gadi had to act properly and
document his actions in writing or face the consequences.®!

Less than a year later, however, Qadi Sadikovi¢ again ig-
nored procedural regulations: In March 1907, Ejub Bajraktare-
vi¢ sent a telegram to the Supreme Shari‘a Court, complaining
about Qadi Sadikovi¢’s misconduct. He alleged that Sadikov-
i¢, without an official court hearing and assisted by police, had
forcefully returned his cousin’s fiancée to her father and prevent-
ed the two from marrying. According to the plaintiff, this action
was unlawful and violated “religious and legal institutions.”
In the subsequent investigation, it was found that Ejub’s cous-
in had practiced the widespread tradition of “bride kidnapping”
(Bosnian: otmica) and had taken his fiancée Zineta Kapetanovié¢

60 ABiH, VSS, box 25, B 1906-13.

61 Id

62 Telegram from Ejub Bajraktarevi¢, to the Supreme Shari‘a Court
(March 30, 1907) (ABiH, VSS, box 26, B 1907-19).
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(with her consent) to his abode during the night. As a result, Zi-
neta’s father had asked Qadi Sadikovi¢ to intervene. Sadikovié¢
justified his direct intervention without a formal court hearing
by pointing to the inconvenient timing of the event at three hours
after sunset. Moreover, he claimed that since the two families
belonged to rival political factions, the elevated potential for vi-
olence had necessitated an immediate response. The Supreme
Shari‘a Court took note of this justification, however, did not
pursue the matter further against Sadikovi¢. This might have
been owing to the fact that he had filed an official report with the
District Shari‘a Court in TeSanj immediately after the incident to
justify his (otherwise) unlawful actions.®

These cases demonstrate that the Supreme Shari‘a Court
focused on ensuring proper procedure in local shari‘a courts.
However, this supervision of gdadis by the Supreme Shari‘a
Court stands at odds with the common description of tradition-
al premodern Islamic jurisprudence as a mediation mechanism
within local communities that operated outside of government
control. Local conflicts within the neighborhood, or mahala,
were typically resolved through informal arbitration by the gads,
village elder, or imam. As a result, disputes could often be set-
tled without formal court intervention. Similarly, a gadi’s ruling
generally aimed at reaching a compromise that preserved social
equity within the local community, rather than exclusively fa-
voring one party.*

Nevertheless, as early as the eighteenth century, the juris-
diction of gadis in the Ottoman Empire came under greater state
administrative control,% and the Tanzimat reforms, as described
previously, increasingly centralized the Ottoman legal system,
creating a multilevel judicial system with formal appeal bodies
and widespread oversight mechanisms. Despite these changes,

63 ABiH, VSS, box 26, B 1907-19.

64 See, e.g., WAEL B. HaLLAQ, AN INTRODUCTION TO IsLAaMIC Law 57-64
(2009); LEsLIE P. PEIRCE, MORALITY TALES: LAW AND GENDER IN THE OTTOMAN COURT
OF ANTAIB 4-8, 142 (2003).

65 See, e.g., Rossitsa Gradeva, On Judicial Hierarchy in the Ottoman Em-
pire: The Case of Sofia, Seventeenth—Beginning of Eighteenth Century, in WAR AND
PEACE IN RUMELL: 15TH TO THE BEGINNING OF 19TH CENTURY 151 (Rossitsa Gradeva,
ed., 2010); HaLLAQ, supra note 64 at 93—103.
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qadis did not entirely forfeit their traditional role as mediators.
The two court cases involving Qadi Sadikovi¢ highlight how
qadis continued to remain the first point of contact in local con-
flicts and that informal arbitration was still common.

The process of proceduralization fostered by the supervi-
sory role of the Supreme Shari‘a Court was not, however, a sim-
ple top-down process. Rather, locals seeking justice increasingly
turned to the Supreme Shari'a Court with procedural claims. This
was closely related to the increased involvement of lawyers in
shari‘a court proceedings. In the tradition of Islamic law, profes-
sional lawyers did not exist, although there were some forms of
legal representation in court. This is often attributed to the fact
that shari ‘a courts tended to reach solutions that were agreeable
to all parties involved, thus favoring arbitration over adjudication.
Avi Rubin explains the rise of professional lawyers in Ottoman
courts with the consolidation of legal formalism in the 1870s.
However, professional lawyers in the Ottoman Empire provided
their services for legal representation not in Sharia courts, but in
the newly developed Nizamiye courts, which fostered legal for-
malism with their inherent system of judicial review.®

In Habsburg Bosnia, legal representation was formally
regulated as early as 1883, setting legal standards for the offi-
cial recognition of lawyers and strictly limiting their number.%’
However, official documents indicate that civil courts regular-
ly ignored these standards and allowed legal representation by
unauthorized persons. More interestingly, the Attorney Regula-
tions of 1883 only required candidates to pass an examination
covering all civil and criminal law, as well as financial and ad-
ministrative law. Knowledge of Islamic law was not a necessity,
suggesting that lawyers were not specifically provided or envi-
sioned for shari ‘a courts.®®

Nonetheless, we can observe that lawyers in Habsburg
Bosnia increasingly represented parties at shari‘a courts. For
example, two brothers from Sanski Most, Sulejman-beg and
Ibrahim-beg Biscevi¢, wanted to prevent the marriage of their

66 Avi RuBiN, OTTOMAN NizAMIYE COURTS: LAW AND MODERNITY 102-3
(2011).

67 Beci¢, supra note 25 at 113.

68 ADVOCATEN-ORDNUNG FUR BOSNIEN UND DIE HERCEGOVINA 4 (1883).
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sister to Sulejman Bilajbegovi¢. They first claimed that their
sister was only 13 years old when she was allegedly abducted
and forced to marry Sulejman Bilajbegovi¢. In addition, they
asserted that the marriage violated the Islamic legal principle of
equality (OT: kiiffii]v; Ar. kuf”), which required both spouses to
be of equal religious, social, and financial status. To underline
their claims, the brothers hired Halid-beg Hrasnica, a lawyer, to
file an appeal against the local gadi’s approval of their sister’s
marriage in early 1913.%°

Hrasnica had studied law in Vienna and returned to Sa-
rajevo after graduating, where he opened a law office. Although
he had no official training in Islamic law, he agreed to represent
the two brothers at the shari ‘a court. Their appeal was based on
an alleged failure to comply with procedural requirements, and
stated that the original verdict did not specify how the inves-
tigation was conducted, who the witnesses were, and how the
“marriageability” of the allegedly 13-year-old child had been
determined. It also criticized the fact that the witnesses suggest-
ed by the brothers had not been questioned. Taken together, the
written appeal decried the entire process as flawed and that the
proceedings had been conducted “superficially.””

The concept of formal legalism was not widely adhered
to in shari ‘a courts. Historically, Ottoman gadis enjoyed signif-
icant discretion and were not required to provide a justification
or legal basis for their rulings. However, the Ottoman codifica-
tion efforts in the nineteenth century brought greater standard-
ization of court procedures and legal formalism, primarily in
the Nizamiye courts.”’ Despite this, gadis in Habsburg Bosnia
were not necessarily bound by strict legal formalism and were
not obliged to validate the legal basis of their verdicts. For in-
stance, even though Qadi Sadikovi¢ had been admonished on
several occasions by the Supreme Shari‘a Court for violating

69 ABiH, VSS, box 29, B 1912-54.

70 Appeal by Sulejman Biscevi¢ and Ibrahim Bis¢evi¢ submitted at the
District Shari‘a Court in Sanski Most (January 18, 1913) (ABiH, Vés, box 29, B
1912-54).

71 Avi Rubin, The Positivization of Ottoman Law and the Question of
Continuity, in STATE Law AND LEGAL PosiTivism: THE GLOBAL RISE OF A NEwW PARA-
pIGM 162 (Badouin Dupret and Jean-Louis Halpérin, eds., 2022).
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procedural regulations, it upheld his verdict in the appeal filed
by Hrasnica.”

The Supreme Shari‘a Court’s ruling, in turn, followed its
usual formalistic approach, carefully stating the legal basis of its
decision. As a result, the court dismissed the appeal and upheld
the verdict of the local gadi by pointing out that both spouses met
the criteria of equality, which had been confirmed by the shari‘a
court in Sanski Most, based on oral testimony. The Supreme
Shari‘a Court also referred to two important legal sources, the
Diirer of Molla Hiisrev (that is, Durar al-hukkam fi sharh Ghu-
rar al-ahkam by the fifteenth-century scholar Mulla Khusraw),
and the fatwa collection of Kadihan (Fakhr al-Din al-Qadikhan,
d. 1196), both of which were well-known standard works in the
Hanaff legal tradition and included in seventeenth-century bib-
liographical compilations of the Ottoman imperial canon.” On
the other hand, the Supreme Shari‘a Court stated that the plain-
tiff’s sister was of marriageable age and could therefore marry
whomever she desired, referencing the Mecelle.”

The use of a combination of legal sources, including the
Ottoman Hanafi canon from the seventeenth century and Tan-
zimat codifications, was common in Habsburg shari‘a courts.
Indeed, Habsburg administrators published in 1883 a manual
on Matrimonial, Family, and Inheritance Law of the Moham-
medans according to the Hanafi Rite, based on a compilation by
Muhammad Qadr1 Basha, an Egyptian Islamic scholar, but never
formally codified it into Islamic law for use in shari ‘a courts.”
Instead, the provincial government issued additional regulations,
which were used alongside classical HanafT legal works and Ot-
toman Tanzimat laws as sources in shar? ‘a courts.”

The Supreme Shari'a Court’s formal and detailed ap-
proach to citing the legal basis of its ruling was strengthened by

72 ABiH, VSS, box 29, B 1912-54.

73  Guy Burak, THE SEconD FormATION OF IsLamic Law: THE HANAFI
ScHooL IN THE EARLY MODERN OTTOMAN EMPIRE 132-35, 149, 234, 240 (2015).

74 Message of the Supreme Shari‘a Court, to the District Shari‘a Court in
Sanski Most (March 26, 1913) (ABiH, VSS, box 29, B 1912-54).

75 See EHERECHT, FAMILIENRECHT UND ERBRECHT DER MOHAMEDANER
NACH HANEFITISCHEM Ritus (1883).

76 DURMISEVIC, supra note 7 at 80—84.
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the fact that the Habsburg authorities had implemented Austrian
procedural law for court proceedings at this appeal body. Con-
sequently, the latter’s records to a large extent reflected Austrian
procedural concepts.”” Still, the supreme gadis did not refer to
concrete legal texts and sources in every judgment they handed
down. When the Supreme Shari‘a Court could not ascertain a
need to specify their legal sources or was not explicitly asked
to do so, it included only a short formulation as to whether a
certain set of facts complied generally with the “shari’a regu-
lations” (Bosnian: Serijatski propisi) or the “shari‘a law” (Bos-
nian: Serijatski zakon).™

Moreover, citing legal sources and texts for the inter-
pretation and application of Islamic law was also practiced
in the Ottoman judiciary. According to Guy Burak, referring
to authoritative texts of the Hanafi legal tradition dates to the
sixteenth century and was accompanied by supervisory mech-
anisms. This was particularly evident in the case of provincial
muftis, who were expected to cite the texts they relied on for
their rulings.” In the same vein, Rubin has observed a “posi-
tivization of Ottoman law” in the Nizamiye courts of the late
nineteenth century, which partially drew on previous practices
but was also inspired by French models. Still, he argues that
older practices could change their meanings in the new setting
of positivist legalism.* Similarly, the following section claims
that references to HanafT legal sources should not be seen only
as a consequence of formal procedural requirements but also a
means through which Bosnian gddis could maintain their legal
authority under Habsburg rule.

77 KARCIC, supra note 5 at 121-22.

78 See, for example, the following cases: Supreme Shari‘a Court, to the
District Shari‘a Court in Jajce (February 1, 1883) (ABiH, VSS, box 17, B 1883-6, p.
12); Supreme SharT'a Court, to the Provincial Government (October 13, 1898) (ABiH,
VSS, box 88, E 1898-49).

79 BURAK, supra note 73 at 130-35.

80 Rubin, supra note 71 at 150-77.
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NEGOTIATING LEGAL AUTHORITY

Despite the growing standardization and legal formalism in
shari ‘a courts, the Hanaft legal doctrine continued to be applied
in court practice. Habsburg reforms of shari ‘a courts did, how-
ever, affect the interpretation of Islamic law, particularly in re-
solving disputes pertaining to the limited jurisdiction of shari‘a
courts or legal reform. Historically, Islamic law was known for
its diversity of legal interpretations, relying on a system based
on divine revelation, a vast juridical literature, and authoritative
legal interpretations. The shari ‘a , which encompasses not only
legal norms but also general rules for Muslim life, such as reg-
ulations for prayer, could not easily be divided into individual
areas of law, making it difficult to limit its scope solely to mar-
riage and family. This resulted in multiple interpretations and,
at times, conflicting legal opinions, particularly regarding the
scope of Islamic law under Austro-Hungarian rule. These issues
were frequently encountered in cases of interreligious marriag-
es, concubinage, extramarital sexuality, and paternity.®!

This state of affairs generated confusion, particularly
among Habsburg officials and judges, who were mostly unfa-
miliar with Ottoman and Islamic legal traditions and who at-
tempted to standardize shari’'a court decisions and legal opin-
ions by documenting them. This included, on the one hand, the
compilation of the abovementioned Matrimonial, Family and
Inheritance Law of the Mohammedans according to the Hanafi
Rite.® Tt made the basic HanafT legal principles understandable
for Habsburg judges that had mostly come to Bosnia from oth-
er parts of the empire and were familiar with codified Austrian
civil law.® On the other hand, the Habsburg administration cre-
ated a legal repository for future use by registering and archiving
the court files of the Supreme Shari‘a Court. Its records also
reveal that judges referred to prior rulings, judgments, and le-
gal opinions stored in this administrative archive for guidance

81 See Bumann, Marriage, supra note 9; Bumann, Confesting, supra note
9; Kasumovié, supra note 9; Younis, “Nezakonita,” supra note 8.

82 See EHERECHT supra note 75.

83 Bedi¢, supra note 25 at 84-85, 99-100.
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in resolving then current legal matters. Owing to these factors,
Islamic legal practice under Austro-Hungarian administration
witnessed the amalgamation of two different legal cultures and
traditions—the Hanaf1 and Habsburg.

As Paolo Sartori has documented for Islamic legal cul-
ture under Russian rule in Central Asia,’* Habsburg authorities
also expected definitive legal opinions from gadis. However,
Islamic law was characterized by a variety of opinions, de-
spite the growing canonization of the Hanafi school in the Ot-
toman Empire since the sixteenth century.® Nevertheless, the
Habsburg government did not codify Islamic law in regard to
marriage and family, making it difficult to enforce an Islam-
ic legal orthodoxy from the top down. Instead, they relied on
the expertise of local Muslim legal scholars for Islamic legal
questions, enabling the latter to retain their legal authority and
continue to apply the Ottoman HanafT legal tradition.

This was demonstrated in the 1901 case of Avdo Ko-
lasovi¢. The Supreme Court sought the Supreme Shari‘a
Court’s opinion on the religious affiliation and jurisdiction of
this illegitimate child, born to a Muslim father and non-Muslim
mother. Nur Hafizovié and Sulejman Sarac, the supreme gadis,
stated that, as the child of a Muslim parent, Avdo was Mus-
lim. Their opinion was that the jurisdiction for guardianship
must align with religious confession, meaning that the shari‘a
courts had jurisdiction in the case. They also emphasized that
the guardian must be a Muslim, and the non-Muslim mother
had to raise the child in the Islamic faith until the age of sev-
en.®® Although the supreme gadis provided references to classi-
cal Hanaft collections of fatwas, including the works of Muft1
Ibn ‘Abidin from Damascus (1784-1836), and to the Mecelle,
their legal opinion generated confusion among the non-Muslim
supreme judges.

They had consulted a similar case from a decade earlier,
in which the responsible supreme gadis had reached a slightly

84 See PaoLo SArTORI, VISIONS OF JUSTICE: SHARI‘A AND CULTURAL
CHANGE IN RussiaN CENTRAL Asia 250-305 (2016).

85 On the creation of an Ottoman HanafT legal canon, see Burak, supra
note 73.

86 ABiH, VSS, box 95a,. E 1901-24.
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different opinion. Then, the Supreme Shari‘a Court had con-
curred with a Supreme Court ruling that a Catholic guardian
should be appointed for the illegitimate children of a Muslim
father and a recently deceased Catholic mother.®” Due to these
ambiguities, the Supreme Court asked Hafizovié¢ and Sarac to
explain the difference vis-a-vis the previous case and to trans-
late the exact Islamic legal stipulations they referred to in their
opinion in KolaSovi¢’s case.

The Supreme Shari‘a Court subsequently clarified that
the 1892 opinion, addressing the legal relationship between a fa-
ther and his illegitimate child, was limited to the realm of kinship
and inheritance, and thus did not broach the subject of religious
affiliation. To support their December 1901 opinion, the supreme
qadis included Arabic quotes in Latin transliteration from au-
thoritative Hanaft works, which they also translated into Bos-
nian. Hafizovi¢ and Sarac quoted two passages from the Diirer; a
work that compiled and explained the Hanafi doctrine’s most im-
portant legal opinions and one of the most important legal com-
mentaries in the late nineteenth century alongside the Miilteka
(the Multaga ’l-abhur of Ibrahim al-Halab1). They also referred
to a passage from ‘Ala’ al-Din al-HaskafT’s seventeenth-centu-
ry al-Durr al-mukhtar and three passages from Ibn ‘Abidin’s
nineteenth-century Radd al-muhtar ‘ala ’I-Durr al-mukhtar, a
commentary on the former. Both works were considered author-
itative and regularly cited in shari ‘a court rulings in Bosnia.*®

The case’s ultimate outcome is not documented in the
archives, however, what can be ascertained shows that the Ot-
toman Hanafi legal tradition remained in use under Habsburg
rule. At the same time, it is possible to see that the efforts of
Habsburg officials to standardize and regulate Islamic jurispru-
dence were dogged by their lack of expertise in Islamic law
and over-reliance, if not outright dependance on the knowledge
and interpretation of Bosnian gdadis. As a result, the Muslim su-
preme gadis were able to maintain their authority in interpreting
Islamic law and to continue applying the Hanaft legal tradition

87 ABIH, VSS, box 65, E 1892-8. This court case has been described in
greater detail in Younis, “Nezakonita,” supra note 8 at 51-52.

88 ABIiH, VSS, box 95a, E 1901-24; DURMISEVIC, supra note 7 at 70-72,
103, 111-14.
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with some adaptations to the legal practices prevalent in the
Habsburg Empire. These modifications included references to
codified Islamic law, such as the Mecelle and the 1883 Aus-
tro-Hungarian compilation of HanafT legal norms on marriage,
family, and inheritance.

In fact, this tendency to modernize and codify Islamic
law had already begun during the Ottoman Tanzimat reforms,
when legal codifications of Islamic law, such as the Mecelle,
were drafted.® The difference in the Habsburg period was that
the gadis were supervised by state officials who sought to stan-
dardize legal opinions and sources but who lacked sufficient
knowledge of Islamic jurisprudence. As a result, Bosnian gdadis
had to present their legal opinions in a form that was understand-
able to Habsburg judges and officials, which meant including
references to authoritative legal works and codifications of Is-
lamic law translated into Bosnian. Through this process, Bos-
nian gadis were able to retain their legal authority.

However, when we examine attempts to reform the in-
terpretation and application of Islamic law, we see that the
qadis were unable to significantly deviate from established le-
gal practices. Often, explicit approval from above, including
the Supreme Shari‘a Court, the Ulema-Medzlis, and even the
Habsburg provincial government, was necessary to bring about
legal innovations and new practices. For example, in the mid-
1890s, several district gadis turned to the Supreme Shari‘a Court
because of the growing number of deserted wives. Since many
of their husbands had emigrated to the Ottoman Empire, these
women had been left without property or alimony, while also
being both destitute and unable to remarry.

The Hanafi legal school (OT: mezheb; Ar. madhhab)
followed in Bosnia had rather unfavorable provisions for such
situations: A wife could only dissolve her marriage to a missing
husband if he was declared dead. In the absence of official doc-
umentation, Hanaft jurists generally held that this was possible
after a period of ninety to 120 years, making divorce unviable for

89 On the emergence of legal positivism in the Ottoman Empire during
the nineteenth century, see Rubin, supra note 71.
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abandoned women.”® A gadi from the town of Visoko suggested
in 1894 that in such cases the Maliki doctrine, which allowed
the dissolution of a marriage if the husband was absent and his
whereabouts were unknown for at least four years, should be
applied. After the Ulema-Medzlis issued a similar legal opin-
ion, the Supreme Shari‘a Court ruled on December 30, 1895,
that in such serious cases, the gadis could refer to the Maliki
school, which allowed the dissolution of a marriage under the
above-mentioned conditions.’!

Not all women who had been abandoned by their hus-
bands were eligible for divorce, however. For example, if they
had been left less than four years earlier or if they knew the
whereabouts of their husbands, they could not file for divorce.
The outbreak of World War I increased the number of such wom-
en due to the male population’s mobilization and the ensuing
economic hardship, reigniting debates about possible reforms
of Islamic divorce. In this context, the reform-oriented Bosnian
reis-ul-ulema Dzemaludin Causevié was inspired by a decision
of the megsihat (OT, the office of the seyhiilislam) in Istanbul
to adopt Hanbal1 provisions allowing women to divorce if their
husband had deserted them more than twelve months previously
and left no property for their support. This facilitation of divorce
was introduced by a fatwa issued by the seyhiilislam on Februa-
ry 28, 1916, which became effective by an irade-i seniyye (OT,
“imperial rescript”) on March 5, 1916.” After this legal reform,
in mid-1916, Causevié consulted with the seyhiilislam Urgiiplii
Mustafa Hayri Efendi and proposed to do the same for Habsburg
Bosnia. Therefore, the Supreme Shari‘a Court drafted a simi-
lar decree, which was issued as a circular to all district shari‘a
courts after receiving formal approval from the provincial gov-
ernment in January 1917.%

90 Selma Zecevi¢, Missing Husbands, Waiting Wives, Bosnian Muftis:
Fatwa Texts and the Interpretation of Gendered Presences and Absences in Late Ot-
toman Bosnia, in WOMEN IN THE OTTOMAN BALKANS: GENDER, CULTURE AND HISTORY
344-49 (Amila Buturovié¢ and Irvin C. Schick, eds., 2007).

91 ABiH, VSS, box 1, A 1895-10.

92 Nihan Altinbag, Marriage and Divorce in Early Twentieth Century Ot-
toman Society: The Law of Family Rights of 1917, 143—46 (2014) (Ph.D. dissertation,
Ihsan Dogramaci Bilkent University).

93 ABiH, VSS, box 31, B 1916-2; ABiH, VSS, box 2, A 1917-1.
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Achieving legal solutions by borrowing from another le-
gal school, a phenomenon known as takhayyur, was common
in the late nineteenth-century Muslim world in order to reform
Islamic legal practices.” Already in the mid-eighteenth century,
as Selma Zecevi¢ has pointed out, some Bosnian muftis found
it permissible for a woman to change legal school to obtain a
divorce from a missing husband.”” However, there were some
general obstacles to legal borrowing in Ottoman court practice.
Judith Tucker has explained how in eighteenth-century Otto-
man Syria and Palestine, Hanaft judges strictly followed Hanaft
doctrine, according to which deserted women seeking a divorce
would turn to Shafi't or Hanbali judges, who would then ap-
ply the more favorable provisions of their respective schools,
allowing for the marriage’s annulment in cases of desertion and
nonpayment of alimony.”

Yavuz Aykan, on the other hand, has shown that some
muftis considered it impermissible to turn to other legal doc-
trines for a divorce. For example, the mufti of Medina Esad al-
Medeni (d. 1704), wrote a fatwa according to which a Hanafi
woman could not go to a judge of another legal school for a
divorce. However, he found a case from 1664 in which a woman
from the city of Amid (modern-day Diyarbakir) converted to the
Shafi ‘1 school to obtain a divorce. Yet, the annulment of the mar-
riage was performed by a miiderris (OT, a religious professor)
of the Shafi‘1 school and not by a judge of the Ottoman Hanafi
court. Aykan views this as an indication of the limited authority
of Ottoman gadis, who, as judges of Hanaft institutions, could
not easily turn to other schools of jurisprudence.”’

Such limited borrowing between legal schools is also
evident in Habsburg Bosnia, where gadis sought explicit per-
mission from above to apply other doctrines. This indicates that

94 FIKReT KARCI¢, DRUSTVENO-PRAVNI ASPEKT ISLAMSKOG REFORMIZMA:
POKRET ZA REFORMU $ERIJATSKOG PRAVA I NJEGOV ODJEK U JUGOSLAVII U PRVOJ POLOVI-
NI XX vieEkaA 208-10 (1990).

95 Zecevié, supra note 90 at 348.

96 JupitH E. Tucker, IN THE House oF THE LAaw: GENDER AND IsLAMIC
Law IN OTTOMAN SYRIA AND PALESTINE 83-84 (2019).

97 Yavuz AvkAN, RENDRE LA JUSTICE A AMID: PROCEDURES, ACTEURS ET
DocTrINES DANS LE CONTEXTE OTTOMAN DU X VIIIEME S1ECLE 164—66 (2016).
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the Bosnian gadis adhered to legal doxa, which generally crys-
tallized in the Ottoman Empire in the late nineteenth century
and eventually led to various codifications of Islamic law, such
as the Mecelle.”® Although Islamic law in the fields of marriage
and family was not codified by the Habsburg authorities, Aus-
tro-Hungarian officials were supportive of issuing decrees that
outlined clear provisions for regulating Islamic marriage and di-
vorce, especially when it involved borrowing from other legal
doctrines not traditionally practiced in Bosnia.

CoNTESTING LocAL Q4prs

As outlined above, modifications to the Islamic legal system
made by the Habsburg administration were contested among
Bosnian Muslims and actively challenged by the Muslim au-
tonomy movement. Nevertheless, Bosnian Muslims did use the
newly established legal institutions, such as the Supreme Shari‘a
Court, to appeal the decisions of local gadis.

According to official figures, the Supreme Shari‘a Court
registered 578 petitions in 1888 and 868 in 1905.” However,
there remained several obstacles to filing a complaint with the
Supreme Shari‘a Court: Unlike the first instance proceedings in
local shari ‘a courts, which were conducted orally by a gadr, the
judges of the Supreme Shari‘a Court decided on appeals on the
basis of the documented appeal and written court documents,
without the plaintiffs being physically present. Since eighty-
eight percent of the Bosnian population was illiterate, at least
according to official figures from 1910,' submitting a written
appeal could be problematic.

98 See, e.g., Yavuz Aykan, From the Hanafi Doxa to the Mecelle: The
Mufti of Amid and Genealogies of the Ottoman Jurisprudential Tradition, in Forms
AND INSTITUTIONS OF JUSTICE: LEGAL AcTioNs IN OTTOoMAN CONTEXTS (Yavuz Aykan
and Isik Tamdogan, eds., 2018), available at http://books.openedition.org/ifeagd/2334.

99 This represented approximately 3 percent (1888) and 1 percent (1905)
of all petitions filed in the first instance district shari‘a courts. The decline was main-
ly attributable to a dramatic increase in the total number of petitions to the district
shari‘a courts. In 1888, 17,409 petitions were filed, compared to 75,842 in 1905.
BERICHT, supra note 29 at 519, 522.

100 FaBio Giomi, MAKING MusLiM WoMEN EUroPEAN 82-83 (2021).
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Alternatively, plaintiffs could file an appeal with the lo-
cal gadi, who would write up the petition and forward it to the
Supreme Shari‘a Court.'”" At the same time, written petitions
allowed local plaintiffs, even from geographically remote areas,
to communicate directly with the judicial authorities in Saraje-
vo, bypassing the local gadi’s authority. This was further facil-
itated by the expansion of communication infrastructure, such
as efficient postal services and telegraph lines, which had been
established under Ottoman rule and allowed for quick and direct
correspondence with the Supreme Shari‘a Court.'”> Most com-
plaints filed at the Supreme Shari‘a Court sought a revision of a
local gadi’s judgment, often using arguments based on Islamic
legal stipulations of the Hanafi tradition. However, we can ob-
serve that local plaintiffs used the Supreme Shari‘a Court to con-
test the local gadi’s authority, such as by claiming that he acted
inappropriately or corruptly.

For example, in the spring of 1880, some Muslim citi-
zens of Travnik filed a complaint against the local gadi, Jakub
Arnaut, for alleged incompetence.'® Or in the town of Derventa,
in 1892, Mustafa Omer Efendi¢ filed a complaint against the
local gadr for an alleged insult.'™ In both cases, the provincial
government, which had to rule on the charges, rejected them as
baseless. The authorities only intervened in individual cases of
accusations against gadis, especially when there was evidence
of embezzlement of state funds and official fees. On these oc-
casions, gadis were prosecuted and sentenced to prison or, for
lesser offenses, reprimanded.'” The rare interventions against
local gadis may have been primarily driven by insufficient evi-
dence and unverifiable accusations. In addition, the latter were
subject to strict administrative control and, particularly during
the first years of the occupation, were regularly checked for

101 The official procedural rules also explicitly provided for this possibili-
ty. See KRUSZELNICKI, supra note 57 at 4950, 53-54.

102 On communication infrastructure in late Ottoman Bosnia, see, e.g.,
ZAFER GOLEN, TANZIMAT DONEMINDE BosNa HERSEK: Sivasi, IDARi, SosyAL VE
ExoNomik DuruM 358-62 (2010).

103 ABiH, VSS, box 15, B 1880-63.

104 ABiH, VSS, box 65, E 1892-23.

105 Younis, supra note 8 at 302, 310.
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their ability and trustworthiness by Habsburg officials and the
Supreme Shari‘a Court.'” Moreover, gadis had to meet the same
general employment requirements as other Habsburg officials,
such as swearing an oath to the emperor.'” These measures like-
ly helped build a certain level of trust between the Habsburg
government and local Bosnian gadis.

Another reason for the administration’s non-intervention
was that Habsburg officials and the Supreme Shari‘a Court judg-
es often suspected plaintiffs of weaponizing complaints about
gadi misconduct. For example, in 1890, in response to a com-
plaint filed by Asif-beg Kapetanovi¢ of Derventa against the dis-
trict gadr, the Supreme Shari‘a Court stated that it was common
practice among local begs (noblemen) to accuse gadis of petty
crimes, especially when the latter did not rule in the former’s
favor. Therefore, it found Asif-beg Kapetanovi¢’s complaint un-
founded and his accusations mostly untrue.'®

Even if in the present case archival documents do not
clearly show the extent to which the Supreme Shari‘a Court’s
assessment was actually correct, it is more pronounced in other
court cases in which plaintiffs used accusations against gadis
as a means of supporting their legal claims. For example, Haso
Beslagi¢ from Cazin complained to the provincial government
at the end of October 1896 that the local gadi in Cazin, Hadzi¢,
had offended him by insulting his wife. He also accused the gadr
of accepting a bribe from his wife’s brother.

Several days earlier, Haso had taken Zlata Oras¢anin from
the village of Pistaline to marry him. However, it was disputed
whether Zlata had joined Haso voluntarily, as her brother Mi-
ralem intervened against the planned marriage. Specifically, he
complained to the shari‘a court in Cazin that Zlata had been ab-
ducted against her will. After hearing Zlata’s testimony, District

106 Circularerlass der Landesregierung in Sarajevo vom 25. Februar
1880, Nr. 757 Just., betreffend die Gehalte der Scheriatsrichter, in SAMMLUNG DER
FUR BOSNIEN UND DIE HERCEGOVINA ERLASSENEN GESETZE, VERORDNUNGEN UND NOR-
MALWEISUNGEN: II. BAND. JusTiZvERWALTUNG 30 (1881), 30; Younis, supra note 8 at
52.

107 Verordnung iiber die Organisation und den Wirkungskreis der Scheri-
atsgerichte, supra note 24, art. 5.

108 ABiH, VSS, box 59, E 1890-45.
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Qad1 Hadzi¢ ruled that she should return to her brother, as she was
both a minor and did not want to marry Haso. Nevertheless, Haso
filed a complaint with the Supreme Shari‘a Court, which subse-
quently opened an investigation and questioned several witnesses
to the trial, all of whom contradicted one another.

The muhtar (Bosnian, neighborhood headman) from
Cazin, Osman Toromanovi¢, confirmed the accusations against
Qadt Hadzi¢, describing how during the trial he became irate
and pulled down Zlata’s feredza (Bosnian, a type of garment
typically worn in public by Muslim women), veil, and boots,
while insulting her and Haso. On the other hand, the muhtar
from Velika Kladusa, Omer Okanovi¢ said that Qadr Hadzi¢ did
not swear. At the same time, he questioned Qadi Hadzi¢’s judg-
ment because he testified that Zlata had voluntarily gone to Haso
and should be able to marry without a proxy. Qadi Hadzi¢ vehe-
mently denied these accusations, which were also supported by
the testimony of a sodZa (Bosnian, a religious teacher) from a
nearby village and the Cazin Shari‘a Court’s clerk. Because of
these contradictory statements, the provincial government de-
cided in May 1897 not to intervene in the matter, and Haso’s
complaint was rejected.'®

At other times, false accusations could have legal conse-
quences: A complaint written on October 2, 1903, in the name of
the “citizens of Banja Luka” accused the local district gadr Sadik
Dzumhur and a trainee at the shar7‘a court, Mehmed Cesovié,
of having issued a false power of attorney for Hamid Husedzi-
novi¢, according to which the latter could manage the assets of
Meleéa Sibi¢. The latter was quickly suspected of having written
the complaint, which she ultimately confirmed during interroga-
tion on October 21, 1903.

The story behind the complaint was that Meleca had been
placed under guardianship in 1902 owing to “prodigality” and
could therefore no longer manage her property herself. As she
was unsatisfied with the choice of guardian to manage her prop-
erty, she appealed to the local shari‘a court against the appoint-
ment of her uncle Hamid Husedzinovi¢. However, Qadt Dzum-
hur rejected her complaint and confirmed that Husedzinovi¢

109 ABiH, VSS, box 20, B 1896-22.
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should administer Meleca’s property as guardian. Subsequently,
in September 1903, Meleca filed an appeal with the Supreme
Shari‘a Court against Qadi DZzumhur’s ruling.

Nevertheless, she did not even wait for the decision of
the Supreme Sharia Court and drafted the abovementioned com-
plaint in the name of the “citizens of Banja Luka” on October 2,
1903 with the help of a lawyer and his clerk. In it, she accused
Qadi Dzumhur and the trainee Cesovi¢ of abuse of office. DZzum-
hur, however, did not accept her slander and filed a complaint
with the criminal court for “the wrongful accusation of abuse
of office.” As a result, Meleca was sentenced to seven days in
prison by the criminal authorities. Melec¢a’s appeal did cause the
proceedings to be reopened, however, the result is not document-
ed among the archival files.'!”

These cases illustrate how plaintiffs strategically used al-
legations of misconduct against gadis, albeit often with moderate
success due to insufficient or contradictory evidence. As Sartori
has convincingly shown with reference to the Islamic legal sys-
tem in Central Asia under Russian rule, the tendency of local pop-
ulations to portray gadis as corrupt can be seen as a consequence
of colonial administration. There, Russian authorities viewed lo-
cal gadis with great suspicion and local plaintiffs integrated their
doubts into their complaints. Thus, gadis became “colonial scape-
goats” who were blamed for making certain legal claims.'!

The situation in Habsburg Bosnia is quite similar: The
Austro-Hungarian authorities often regarded the Bosnian gadis
as untrustworthy and established mechanisms to control them—
first and foremost the Supreme Shari‘a Court in Sarajevo. As
with the other civil servants, serious misconduct among gadis,
delineated in a law passed in 1907, was punishable by transfer,
demotion, or suspension.'? This influenced the legal conscious-
ness of the local population, who were well informed that gadis
faced serious repercussions for misconduct. Accordingly, plain-
tiffs adapted arguments in their complaints and did not base
claims solely on Islamic legal principles.

110 ABiH, VSS, box 105, E 1903-54.
111 SARTORL, supra note 84 at 129-56.
112 Younis, supra note 8 at 303.
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Nevertheless, it should be mentioned that allegations of
corruption and misconduct against gadis had been widespread
during Ottoman rule of Bosnia, and did not solely emerge during
the Habsburg occupation. The Bosnian scholar Muhamed Emin
Isevi¢, for example, criticized the state of the administration in
his treatise on The Situation in Bosnia (Ahval-i Bosna), writ-
ten in the early nineteenth century, that described the gadis and
naibs (Bosnian and OT, a substitute judge) as extremely corrupt
and incompetent.'!®

Plaintiffs also used other strategies to challenge the au-
thority of local gadis and to attempt to assert their legal claims
in court proceedings. If they were dissatisfied with a gadi’s
judgment, they appealed not only to the Supreme Shari‘a Court
but sometimes also to the Ulema-Medzlis. Such “jurisdictional
jockeying” can be traced to the fact that the responsibilities of
the Supreme Sharia Court and the Ulema-Medzlis for the in-
terpretation and application of Islamic law were not clearly de-
lineated."* For example, some plaintiffs who wanted to appeal
a decision of a local gadr sent their complaint directly to the
reis-ul-ulema, the chief mufii and highest religious authority for
Muslims in Habsburg Bosnia.!'?

In one case, the plaintiff even explicitly asked to be
judged by the reis-ul-ulema instead of a gadi: Dziha Imamovic,
the widow of a former gdadi from Bijeljina, wrote a letter to the
reis-ul-ulema just a few days after filing an appeal against the
local gadi’s verdict. She disagreed with the latter’s decision that
she, as her son’s guardian, should give the bride’s prompt dow-
er (Bosnian: mehri muaddzel, OT: mehr-i muaccel, Ar.. mahr
mu ‘ajjal) and the trousseau (Bosnian: dzihaz; OT: cihaz) to her
daughter-in-law. In her letter to the reis-ul-ulema, she also de-
manded that her case not be judged by a gadi but by the reis-ul-
ulema himself, stating: “I do not want a gadr to judge me, but
the reis-ul-ulema.”'®

113 Ahmed S. Ali¢i¢, Manuscript Ahval-i Bosna by Muhamed Emin Isevic
(Early 19th Century), 50 PRILOZI ZA ORIJENTALNU FILOLOGUU 232 (2002).

114 KArCi¢, supra note 5 at 116-17.

115 See, e.g., ABiH, VSS, box 32, B 1918-41.

116 Gjiha Imamovié, rod. Smajic¢, to the reis-ul-ulema, Bjeljina (March 10,
1913) (ABiH, VSS, box 30, B 1913-15).
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Dziha presumably hoped for a more favorable ruling
from the reis-ul-ulema than from the Supreme Shari‘a Court.
And her letter did have an impact on the final verdict: After
initially upholding the local gadi’s verdict on appeal, the Su-
preme Shari‘a Court overturned the decision after the reis-ul-
ulema forwarded Dziha’s letter to the appeal court. Instead, the
supreme gdadis recommended that her son and daughter-in-law
seek a mutual agreement leading to a khul * divorce (one initiated
by the wife and granted with the husband’s consent; Bosnian and
OT: hul) before the local gadi in Bijeljina. However, if no agree-
ment could be reached, the court would have to further clarify
the exact distribution of goods and money.'"’

CONCLUSION

The integration of Islamic law into the newly established
Habsburg administrative structures in Bosnia ushered in sig-
nificant changes to the extant Islamic legal system. At the same
time, some aspects of the Ottoman Islamic legal tradition were
preserved. Based on an analysis of archival documents from
the Supreme Shari‘a Court, this article argues that the modifi-
cations made by the Habsburgs led to an amalgamation of the
Ottoman Islamic legal tradition with Austro-Hungarian legal
concepts in court practice, paving the way for new legal under-
standings and practices.

More specifically, the restructuring of the Islamic legal
system under Habsburg rule granted external administrators
more control over Islamic jurisdiction, while its scope was strict-
ly reduced to marriage, family, and inheritance matters among
the Muslim population. Concurrently, a significant part of the
Ottoman Hanaft legal tradition, including the use of the Ottoman
Turkish language and script and HanafT legal provisions and tex-
tual sources, continued to be applied. This hybrid legal system
witnessed frequent negotiations about how Austro-Hungarian
and Ottoman Hanaft legal practices could be combined in prac-
tice or where boundaries between the two should be drawn. Si-
multaneously, this fostered new legal practices, such as increased

117 ABiH, VSS, box 30, B 1913-15.
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proceduralization and legal formalism at shari ‘a courts. Although
the Habsburg authorities certainly made significant interventions,
some of the concepts they introduced were already familiar to the
Ottoman legal system. Thus, a multi-level legal hierarchy with
oversight mechanisms or legal formalism could be also found in
the Ottoman Empire of the late nineteenth century.

Overall, Habsburg reforms to the Islamic judiciary were
met with both opposition and approval. While gadis, particu-
larly those serving at the Supreme Shari‘a Court, were actively
involved in promoting legal changes, the supporters of the Mus-
lim autonomy movement opposed the reduced jurisdictional
function of Bosnian gadis. Nevertheless, local actors, includ-
ing gadis and plaintiffs, actively shaped the Islamic judiciary
under Austro-Hungarian administration. Despite the efforts of
Habsburg officials to standardize and unify Islamic legal prac-
tice, Bosnian gadis maintained some autonomy and the ability to
further apply the Hanafi legal doctrine due to their legal exper-
tise. Yet, their authority was simultaneously challenged by local
plaintiffs who made use of the new legal institutions, such as the
Supreme Shari‘a Court, to focus on procedural and formal cor-
rectness as well as on accusations of misconduct or corruption to
support their legal claims.

In conclusion, the integration of Islamic law into the
Austro-Hungarian administrative structures in Bosnia can be
seen as a process of translation of values, knowledge, and prac-
tices, resulting in a “hybridization” of the Ottoman Islamic legal
tradition with Habsburg legal structures. Existing studies of Is-
lamic law under Habsburg rule have primarily focused on legal
norms and structures, thereby automatically emphasizing con-
tinuities or ruptures.''® By zooming in on the micro-level, the
present article offers a more nuanced view of the implications
these changes had for Islamic legal practices on the ground.
Rather than thinking solely about changes or continuities, this
paper has highlighted the negotiations surrounding the amalga-
mation of new and old traditions that created new meanings and
practices as well as the agency that local actors had in actively
shaping legal practices.

118 Karci¢, supra note 5; Becié, supra note 6.
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Equally, this article has contributed to the recently
growing interest in the status of Muslim communities in the
post-Ottoman Balkans. In the neighboring nation-states that
emerged following the Congress of Berlin 1878, Muslims were
also guaranteed religious freedom and autonomy. Similarly to
Habsburg Bosnia, Islamic religious and legal institutions were
integrated into the new administrative structures and thereby
played a crucial role in ensuring the rights of Muslim commu-
nities under Christian rule.'"” However, in contrast to Bulgar-
ia, Serbia, or Montenegro, Bosnia was administered by another
empire, the rule of which is often characterized in a historio-
graphic sense as “quasi-colonial.” It does not come as a sur-
prise, therefore, that Habsburg reforms of the Islamic judiciary
were, to some extent, inspired by colonial models, such as those
in French Algeria. In the same vein, Islamic legal practice under
Habsburg rule produced similar phenomena as in other Islamic
legal systems under colonial rule, such as in Russian Central
Asia. Consequently, examining Islamic legal practices under
Habsburg rule can enhance our understanding of encounters be-
tween Islamic law and European or other legal traditions that
occurred outside the Balkans.

119 See, e.g., GREBLE, supra note 1; METHODIEVA, supra note 11.
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Abstract
This paper examines the legal authority of Fathullah Huseyn ughli, a promi-
nent jurist (akhind) of the Volga-Ural region between the 1820s and his death
in 1843. The analysis focuses on the fatwas he issued and legal cases he re-
solved regarding women’s divorce. Huseyn ughli’s fatwas reveal several sig-
nificant points. Firstly, despite increased regulation of Muslim marriage and
divorce by the Russian Empire during this period, Huseyn ughli maintained
his legal authority and made independent legal decisions with the authoriza-
tion of the Orenburg Assembly. Secondly, his fatwas highlight his support for
women who were suffering and his efforts to find solutions for each unique
case with the assistance of local Muslim communities. He utilized his legal au-
thority to identify loopholes and deliver rulings that diverged from mainstream
Hanafi opinions, particularly regarding divorce based on non-maintenance.
However, his flexibility was limited after 1841-42, when Mufit Suleymanov in-
tervened, establishing the mainstream Hanafi position that prohibited divorce

in such cases and enforcing it as a rule for all Volga-Ural ‘ulama’.
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On April 27, 1843, the mufit of the Orenburg Muslim Spiri-
tual Assembly (hereafter the Orenburg Assembly), ‘Abdul-
wahid Suleymanov, received a letter from a prominent akhiind,*
Fathullah bin Huseyn al-Uriwi,* (hereafter Huseyn ughli) who
asked for a confirmation of his decision to annul (faskh) a mar-
riage, based on a passage ( ibara) regarding a husband who
does not provide maintenance for his wife found in the Hanafl
legal manual Durar al-hukkam fi sharh Ghurar al-ahkam, by
the fifteenth-century scholar Mulla Khusraw. Although until
this point Huseyn ughli had been dissolving marriages on the
basis of this legal source and an authorizing decree of the Oren-
burg Assembly from September 4, 1831 (no. 1206, hereafter
Decree 1206),* the mufii of the Orenburg Assembly harshly re-
jected the request of Huseyn ughli. Muftt Suleymanov declared
that neither the akhiind nor other religious scholars could use
that passage from Durar to dissolve marriages, as it had a weak
legal basis and could lead to “social strife” (fitna) within the
Muslim community.’

The rejection of the Durar passage by the mufii of the
Orenburg Assembly is understandable, as the Hanafi school
of Islamic law (madhhab), which the Muslims of the Vol-
ga-Ural region of the Russian Empire followed, did not con-
sider non-maintenance to be valid reason for dissolution of

2 Akhiinds were religious scholars in the Volga-Ural region of the Rus-
sian empire who were considered to be experts on Islamic legal matters, i.e. Islamic
jurists.

3 Akhiind Huseyn ughli’s biography is included in RizAEDDIN FAKHRED-
DIN, ATHAR (1905), in volume 2, part 9. On Akhiind Huseyn ughli, see MicHAEL KEm-
PER, SUFIS UND GELEHRTE IN TATARIEN UND BASCHKIRIEN, 1789—1889: DER ISLAMISCHE
Diskurs UNTER RussiscCHER HERRSCHAFT (1998); Rozaliya Garipova, Where Did the
Akhiinds Go? Islamic Legal Experts and the Transformation of the Socio-Legal Or-
der in the Russian Empire, 19 YEARBOOK OF IsLAMIC AND MIDDLE EASTERN Law 38
(2018); Rozaliya Garipova, Between Imperial Law and Islamic Law: Muslim Sub-
Jjects and the Legality of Remarriage in Nineteenth Century Russia, in SHARIA IN THE
Russian EmPIRE: THE REACH AND LimiTs oF IsLamic Law IN CENTRAL Eurasia, 1550—
1917, 156-82 (2020).

4 Decree of the Orenburg Assembly from September 4, 1831, no.

1256 (or 1206, according to Athar) about dissolution of marriages for the reason of
non-maintenance (o rastorzhenii brakov za ostavleniem muzh iami zhen svoikh bez
sredstv k propitaniiu). Mentioned in TsGIA RB, f. 295, op. 3, d. 2809, 1. 27 ob., L. 35.
See also Garipova, Between, supra note 3 at 168.

5 FAKHREDDIN, supra note 3 at 2:33 (Letter 21).



“Emancipating” Muslim Women in Early Nineteenth-Century Russia

marriages (tafrig/faskh).® In different parts of the Islamic world,
Muslim communities which followed the Hanafl school of Is-
lamic law found different ways of circumventing that restric-
tion.” Since other schools of Islamic law permitted separation on
the basis of non-maintenance or desertion, women were able to
“forum-shop” and resort to the help of Maliki, Shafi‘1, or Han-
bali judges, who granted annulment in these cases. In some so-
cieties, the Hanaft ‘ulama’ allowed women to claim a temporary
change of the school of law that they followed and to apply the
permissive rulings of the alternative school.® However, these
methods were not accessible to the Muslims of the Volga-Ural
region, and Muslim women whose husbands could not or would
not support them had to suffer financial difficulties and could
not obtain divorces, which would allow remarriage. This article
claims that Huseyn ughli responded to that communal problem
and supported women’s right to dissolve marriage by going be-
yond Hanafi mainstream thought on divorce. After years of con-
sistently recognizing that non-maintenance justified a woman’s
claim to divorce under Hanaft law, Huseyn ughli’s seemingly
flexible approach to legal reasoning fell victim to the interven-
tion of his superior, the mufti, who wanted to bring more unifor-
mity to the interpretation and practice of Islamic law from the
top down. This effort was also in line with the Russian imperial
efforts to bring order to the Muslim family.’

6 All other schools of Islamic law, except the Hanafi, allowed wom-
en to seek divorce or annulment of marriage with a gadr. See JupitH TUCKER, WoM-
EN, FAMILY AND GENDER IN IsLamic Law 52 (2008); SusaN A. SPECTORSKY, WOMEN IN
CrassicAL IsLamic Law: A SURVEY OF THE SOURCEs 181-82 (2010).

7 JupitH E. Tucker, IN THE HOUSE OF THE LAW: GENDER AND ISLAMIC LAW IN
OTTOMAN SYRIA AND PALESTINE 8384 (1998); Kenneth Cuno, Reorganization of the
Sharia Courts of Egypt: How Legal Modernization Set Back Women's Right in the
Nineteenth Century, 2 JOURNAL OF THE OTTOMAN AND TURKISH STUDIES ASSOCIATION 85
(2015).

8  Ismail Kaivrim, 17. yiizyilda Osmanl Toplumunda Bosanma Hadisel-
eri (Ayintab Ornegi; Taldk, Muhdla ‘a ve Tefiik), 10 GazianTEP UNIVERSITESI SOSYAL
BiLivLER DEraist 371, 388 (2011); Hatice Kubra Kahya, Careyi Baska Mezhepte
Aramak: Osmanlt Aile Hukukunda Mefkiid/Gaib Kocanin Evliligi Problemi, 12 1s-
LAM TETKIKLERI DERGISI (JOURNAL OF IsLamic REViEW) 697, 703 (2022).

9  Rozaliya Garipova, Bringing Order to the Muslim Family: Aleksandr
Golitsyn and Imperial/Colonial Law for the Muslim Family, 43 AcTa SLAvICA IAPONI-
cA 25 (2023).
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This study examines the legal authority of Fathullah
Huseyn ughli, a highly regarded akhiind in the Volga-Ural re-
gion during a crucial period in the implementation of Islamic
family law under Russian imperial rule. Appointed as an akhiind
in 1814 and later as a senior akhiind in 1819, much of his work as
akhiind occurred during the 1820s and 1830s. During this time,
there were significant changes in the practice of Islamic law and
the exercise of Islamic religious authority in the Russian Em-
pire.!® In an effort to bring order to Islamic marriage and divorce
practices, imperial authorities introduced various regulations, in-
cluding the confirmation of the Orenburg Assembly as the high-
est Islamic legal institution,! the introduction of civil registries
in 1828, a requirement of 1836 to record and provide summaries
of all family law petitions from Volga-Ural Muslims sent to the
Orenburg Assembly, the 1835 decree on minimum marriage age
for Muslims, the 1836 decree allowing Muslim wives of exiles
to remarry, and a number of other decrees.'> Akhiind Huseyn
ughli’s fatwas from this period provide valuable insight into the
exercise of Islamic legal authority during this time.

Scholars who study Islam in the Russian Empire claimed
that the akhiinds lost most of their legal authority under tsarist
rule.® This depiction reflects a broader pattern in the study of

10 On the changing conditions of Islamic legal practice in the first half
of the nineteenth century, see: DANIL AZAMATOV, ORENBURGSKOE MAGOMETANSKOE
DUKHOVNOE SOBRANIE V KONTSE 18—NACHALE 20-G0 vv. (1999); RoBerT CREWS, For
PrOPHET AND TsAR: IsLaM AND EMPIRE IN Russia AND CENTRAL Asia (2006); MUSTAFA
Tuna, IMPERIAL Russia’s MusLiMs: IsLam, EMPIRE AND EUROPEAN MODERNITY, 1788—
1914 (2015); Garipova, Where, supra note 3.

11 The Orenburg Muslim Spiritual Assembly was established in 1788
by an imperial decree in an attempt to regulate relations of the Russian Empire with
the Muslim population in the Volga-Ural region, Siberia, and the Kazakh steppe. The
Assembly soon evolved into a Muslim court of appellations.

12 Dwmitri [u. ArRAPOV, ISLAM V ROSSIISKOI IMPERII (ZAKONODATEL NYE
AKTY, OPISANIIA, STATISTIKA) 114—16 (2001).

13 Azamatov, supra note 11 at 92; Marsil’ N. Farkhshatov, /dil-
Ural Miisliiman Ruhanilerinin Resmi Hiyerarsisinde Ahunlar (18-20. As-
rin Basi) in CENTRAL EURASIAN STUDIES: PAsT, PRESENT AND FUTURE 501, 503
(Hisao Komatsu, Sahin Karasar, Timur Dadabaev, and Giiljanat Kurmanga-
liyeva Ercilasun, eds., 2011); Nathan Spannaus, The Decline of the Akhiind
and the Transformation of Islamic Law under the Russian Empire, 20 Is-
LAMIC Law aND SocieTy 202 (2013).
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Muslim societies under colonial or imperial regimes, which
shows that legal experts often became co-opted by the state and
had their influence curtailed.'* More recent studies, however, have
focused more on how Muslim elites coped with the challenges
of colonialism and continued to address social problems and ren-
der legal decisions in colonial contexts.'> As I have demonstrated
elsewhere, akhiinds continued to be vital legal authorities and
persisted in rendering final legal decisions until the end of the
tsarist regime.'® Despite being accountable to state institutions
such as the Orenburg Assembly, akhiinds continued to adjudicate
family law cases and make legal decisions independently. In fact,
Huseyn ughli’s fatwas from the 1820s and 1830s demonstrate
that he issued independent legal decisions on various marriage,
divorce, and inheritance cases until the early 1840s. Although
the Russian imperial state began to intervene in the Muslim com-
munity more assertively during this period, I suggest that the ad-
judication of Islamic legal cases remained relatively flexible and
largely unaffected by state intervention. Huseyn ughli emerged
as the leader of the Muslim community who sought to address a
communal problem that he had observed in his community: the
plight of women whose husbands abandoned them and failed to
provide for their maintenance.

This paper is based on nineteen fatwas delivered by
Huseyn ughli upon request from different individuals seek-
ing his legal opinion.'” These cases are recorded in Rizaeddin
Fakhreddin’s biographical dictionary of the Volga-Ural region,
Athar, in the form of letters. Each letter represents a single legal

14 See, for example, WAEL HALLAQ, SHARI‘A: THEORY, PRACTICE, TRANS-
FORMATIONS (2009).

15 M. Q. Zaman, THE ULAMA IN CONTEMPORARY IsLAM: CUSTODIANS OF
CHANGE (2007); M. KH. Masup, B. MEssick, AND D. Powers (EDs.), IsLamic LEGAL
INTERPRETATION: MUFTIS AND THEIR FATWAS (1996); M. KH. MASuD, R. PETERS, AND
D. Powers (EDS.), DisPENSING JUSTICE IN IsLam: QADIS AND THEIR JUDGMENTS (2006);
NURFADZILAH Y AHAYA, FLUID JURISDICTIONS: COLONIAL LAW AND ARABS IN SOUTHEAST
Asia (2020); 1za HussiN, THE PoLitics oF Isamic Law: LocaL ELiTes, CoLoNIAL AU-
THORITY, AND THE MAKING OF THE MusLIM STATE (2016); Sohaira Siddiqui, Navigating
Colonial Power: Challenging Precedents and the Limitation of Local Elites, 26 Is-
Lamic Law anD Society 272 (2018).

16  Garipova, Where, supra note 3.

17  Thave used several of these letters in Garipova, Between, supra note
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case involving family and inheritance issues and includes the
akhiind’s resolution. In addition, archival records of eight cases
in which Huseyn ughli investigated and provided his decisions
are also included in the analysis. Three of these archival cases
overlap with the letters in Athar, which were most likely dis-
covered by Rizaeddin Fakhreddin when he served as a gadi at
the Orenburg Assembly and organized the institution’s archive.
The paper aims to investigate how Huseyn ughli arrived at dif-
ferent conclusions and explore the basis on which he made his
decisions.

AxHOND HUSEYN UGHLI AS A JURIST

Akhiind Huseyn ughli (1767-1843) was born in the village of
Ura, which lies approximately 70 miles (112 km) northwest of
the city of Kazan.'® After studying for a year at the important
Muslim education center of the Volga-Ural region, Tatarskaia
Kargala,' he went to study in Bukhara in 1787 and in 1790. In
1795 he returned from Bukhara and in 1799 received a license
to serve as imam in the village of Ura. As a mudarris, he trained
many students, but also wrote a number of treatises on various
legal, theological, and other issues. My focus in this paper is
only on his activity as a shari‘a expert (or akhiind) in Islamic
family matters. We know from his biography in Athar that some
of his students became gadis at the Orenburg Assembly. He held
high authority at the time of the muf#i of the Orenburg Assembly,
‘Abdessalam ‘Abdrakhimov (1825—40). According to Rizaed-
din Fakhreddin, members of the Orenburg Assembly privately
asked Huseyn ughli’s opinions on many legal issues and used
them in official decisions.*

Huseyn ughli functioned as a fatwa issuer (mufti), a
judge (gadi), and legal supervisor (Tatar Turki, TT: akhiind) in

18 R. R. SaLikkHOV, SLUZHILAIA URA: ROZHDENIE TATARSKOGO KAPITALIZMA
(2015).

19 Hamamoto Mami, Tatarskaia Kargala in Russia’s Eastern Policies,
in T. Uvama, Asiatic Russia

IMPERIAL POWER IN REGIONAL AND INTERNATIONAL CONTEXTS 32 (2012).

20  FAKHREDDIN, supra note 3 at 2:7-13.
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his region.?! He refers to himself as an a@khiind to whom petitions
were sent (TT: ben morafi* ‘aleyh akhund).”? Women and men
asked for fatwas (istifta’) and wrote him petitions (TT: ‘ariza,
‘arz itdem, prusheniya yazdim). In such a case, a woman, after
explaining her problem/situation, could write “I would like to
ask for a fatwa’: shar * mujibinje fatwa yazib virsagez ide, fatwa
vazib qulima viruegezne utenam, or Huseyn ughli would men-
tion in his reports that “a [man/woman] requested a farwa from
us, the akhiind” (TT: biz akhunddan fatwa soradi). In this case,
Akhiind Huseyn ughli would issue a fatwa and indicate at the
end that he authored it (TT: oshbu fatwani yazib virdem, fatwa-
name virdem). A fatwa could be given in a written form or in an
oral form (TT: til ile fatwa verub idek).>

As a judge, Huseyn ughli shouldered numerous respon-
sibilities. He convened and supervised shari ‘a court gatherings
(TT: majlis, majlis shar ) and presided as a judge.?* Being a judge
entailed building and navigating relationship with other mullas
and akhiinds. The working relationship of Huseyn ughli with
various members of the ‘ulama’ constituted an important part of
his work as a prominent akhiind. He investigated cases and sent
orders and instructions to other imams to carry out processes of
divorce and marriage and ordered them to record divorces and

21  In the Volga-Ural Muslim community religious scholars held sever-
al titles in a loose hierarchy. Graduates of madrassas could be appointed as imam,
imam-khatib or muezzin to the mosques in the region after they received took an
exam and received a license from the Orenburg Assembly. Senior scholars who were
known to be legal experts acquired the title akhiind and senior akhiind and acted as
supervisors of imams, and resolved or investigated legal cases. The titles gadi and
mufii had different meanings among the Volga-Ural Muslim community. The title
qadr, which meant a judge among most of the Muslim societies, was used by the
members of the Orenburg Assembly. The title muffi referred to the head of the Oren-
burg Assembly.

22 FAKHREDDIN, supra note 3 at 2:19 (Letter 7).

23 Id. at 2:23-27 (Letter 10).

24 In Muslim contexts majlis shar “ refers to a court, shari ‘a court, or
qadt court; however, after the Russian conquest of the Kazan khanate, all local Mus-
lim institutions were destroyed and there was no official institution of shar7 ‘a court.
What Huseyn ughli was refering to an informal gathering of the local ‘wlama’ and
elders, sometimes presided by an a@khiind, where they considered and resolved a
shari‘a case on a family matter, marriage, divorce, or inheritance. For more detail
see Garipova, Where, supra note 3.
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marriages in the civil registries (Russian: metricheskie knigi).”
He questioned the plaintiffs, the accused, and the witnesses, with
authority to instruct the police to summon people to these ques-
tionings. He invited mullas to serve as mediators (TT: midyatur).
He often had to find trustworthy people (TT: i ‘timadli zatlar) to
act as witnesses and questioned the parties, for example, “in the
presence of two imams” (TT: ike imam huzurinda),?® or investi-
gated a case together with other members of the ‘ulama’.*” As a
judge, he also tried to reconcile (TT: sulh) people. And, finally,
he took independent legal decisions and asserted his decision
by saying: “I annulled their marriage” (TT: faskh itdem) or “I
decided as such” (TT: hukm itdem).

Huseyn ughli also acted as a legal supervisor, in which
role he would, upon receiving complaints from people or fol-
lowing instructions from the mufti of the Orenburg Assembly,
investigate cases of imams accused of violating shari‘a. In a
letter dated December 1825, Huseyn ughli expressed his will-
ingness to perform this role, particularly in cases where imams
with insufficient knowledge incorrectly performed marriages,
made erroneous decisions about the start and end of Ramadan,
or committed other acts that misapplied Islamic law.?® Addition-
ally, imams sought his help in complex cases, which shows that
Huseyn ughli was a prominent figure among the ‘u/ama’ of his
region and held esteemed authority. He skillfully managed his
relationships, even in times of conflict, where he reversed the
decisions of some imams to impose his own rulings.

His relationship with the Orenburg Assembly under Mufti
‘Abdessalam ‘Abdrakhimov was cooperative, and Huseyn ughli

25  Civil registries were the books kept by parish ‘ulama’ in which they
had to register information on cases of births, deaths, marriages, and divorces which
occurred in the mahalla (congregational district) of their jurisdiction. On the impor-
tance of civil registries see Garipova, Married or not Married? On the Obligatory
Registration of Muslim Marriages in Nineteenth-Century Russia, 24 IsLamic Law
AND SocIETY 112 (2017); Dilyara Usmanova, Musul ‘manskie metricheskie knigi v
Rossiiskoi imperii: mezhdu zakonom, gosudarstvom i obshchinoi (vtoraia polovina
XIX — pervaia chetvert’ XX vv), 2 AB ImpERIO 106 (2015); Elmira Salakhova, Mu-
sul’'manskie metricheskie knigi Rossii, 1 ExHo VEkov 81 (2018).

26  FAKHREDDIN, supra note 3 at 2:29 (Letter 15).

27 Id. at 2:20 (Letter 9).

28 TsGIARB, f. 295, op. 3, d. 174.
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was often called upon to investigate problematic cases, which
attests to his authority.”” He sought to shape and engage with
the Orenburg Assembly to enforce shari ‘a law and supervise its
implementation. He called for the Orenburg Assembly to grant
him the authority to investigate and bring order to issues arising
in the Volga-Ural society. For instance, he asked the Orenburg
Assembly to “send [him] instruction in our name” to investigate
and prevent cases of disorder in family law.*® In doing so, he re-
garded the Orenburg Assembly as a central authority that could
help solve these problems.

Already in 1825, Huseyn ughli knew about many social
and family problems and anticipated more of them in the future.
He wrote to the Orenburg Assembly:

I, senior akhiind, come across many disputes and ani-
mosities regarding marriage and deeds that were per-
formed against shari‘a. At certain times licensed [TT:
ukazli] or unlicensed [TT: ukazsiz] imams perform mar-
riages of women who were abducted or who did not have
a legal guardian. Some people still live with their wives
whom they had irrevocably divorced and live together
as husband and wife without renewal of marriage. Some
other people take a wife under certain conditions, or they
give their wife a choice to divorce [TT: mukhayyara],
but they do not respect that [given] condition, or, after
their wives choose to divorce [TT: talaq ikhtiyar], they
still live a conjugal life with them and commit a forbid-
den act [TT: haram farash].’!

Admitting his reluctance to investigate these cases without an
order from the Orenburg Assembly, Huseyn ughli pointed to the
importance of an institutional decree:

29  FAKHREDDIN, supra note 3 at 2:340—410; Liliya Baibulatova, Oren-
burgskie muftii i ikh deiatel 'nost’v ‘Asare’ Rizaetdina Fakhretdina, in ISTORIA TATAR
S DREVNEISHIKH VREMEN 6:992.

30 FAkHREDDIN, supra note 3 at 2:15 (Letter 3).

31 Id at2:15-16 (Letter 4).
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Although we, in the position of senior akhiind, are of-
ficials who are generally responsible for ensuring that
scholars do not perform any act against shari ‘a, in such
cases it would be good if we received official permis-
sion [TT: rukhsat] to submit to the Orenburg Assembly
petitions from victims according to regulations, to inves-
tigate their problems and to investigate orders/decisions
that were taken against shari ‘a.*?

Registration of cases at the Orenburg Assembly would give an
institutional clout and would make it easier to enforce the deci-
sions of an akhiind, or to make a husband to pay maintenance
(nafaqa) and fulfill the conditions of a marital contract. Often
women (and men) who approached Huseyn ughli also asked him
to forward their cases to the Orenburg Assembly. Upon com-
pleting an investigation authorized by the Orenburg Assembly,
Huseyn ughli would take a legal decision and ask for the au-
thorization of his decision from the Orenburg Assembly. Thus,
Huseyn ughli started to investigate legal cases, conducted the in-
vestigations and came to a legal decision with the authorization
of the Orenburg Assembly.

WOMEN’S PETITIONS AND INITIATION OF DIVORCE

All Islamic schools of law give more rights to men than to wom-
en regarding the annulment of marriage. A man has the unilateral
right to annul his marriage with a woman (falag), but women
do not have that right. There were certain conditions which al-
lowed a woman to initiate a divorce, and this would require the
involvement of judicial authorities. All Islamic schools of law
put several restrictions on the implementation of this possibility.
One of the ways in which a woman could initiate a divorce was
to acquire that right from her husband if the latter had delegated
his right to divorce to his wife on certain conditions (fafwid al-
talag). These previously-agreed-on conditions might include his
disappearance during a war, abusive behavior towards his wife,
acquiring or continuing bad habits, or others. Another way for a

32 Id
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woman to ask for annulment of her marriage was to prove that her
husband was not capable of fulfilling the requirements of mar-
ried life because of certain diseases or impotency. With certain
differences, jurists from the main schools of Islamic law would
allow women to seek divorce in that condition. Judges in the
Shafi ‘1, Maliki, and Hanbali schools of law also allowed women
to annul their marriages and protect their marriage rights in the
case of the absence of financial support, desertion, or a husband’s
disappearance. In that regard, the Hanafi judges differed from
those schools. Lack of support or disappearance of a husband did
not constitute grounds to end a marriage in the Hanaft school of
law. However, women could obtain divorce by repudiating some
of their marital rights through a process called khul .

Most of the cases handled by Huseyn ughli at our dis-
posal are the cases of women who initiated annulment of their
marriages on the basis of the failure of a husband to provide and
sustain his wife (and often a child). These petitions were written
either by the women themselves, or by their fathers on their be-
half. Other cases relate delegated divorce (tafwid al-talaq). Sev-
eral petitions which women sent to Huseyn ughli concerned the
correctness of their divorce from their husbands, which Huseyn
ughli always approved/confirmed, stating that divorce has tak-
en place. Consider the following petition, a woman from Kazan
named Ahmed qizi Mahbubjamal sent to Huseyn ughli is in the
form of istifia:

In 1829 my husband Yaqub Daud ughli was sent to per-
form army service. When I told my husband, “You are
leaving me without provision and clothing [OT: kiswalek]
and without place to stay [OT: maskan]. How can I, being
so young, live alone? My husband replied, “You are right,
I cannot leave you provision. I don’t even have a chance
to go to a mulla and write a divorce letter; I am being sent
to the army right now . . . Therefore, in this situation, I
give you the choice of divorcing yourself if or when you
want to with an irrevocable divorce [talag bd 'in].”

33 Tuckkr, supra note 8; Cuno, supra note 8.
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If you ask witnesses, they will witness before
God, that two years later, on 3 December 1831, I di-
vorced him with an irrevocable divorce. Now, after you
question my witnesses, I would like to ask for a farwa
inquiring if this talag was valid and if it was correct to
marry another person of my choice [TT: dilkhahuma].**

Huseyn ughli noted:

I received this petition from the aforementioned wom-
an and authorized the annulment of her marriage on the
ground of non-provision [ ‘adm ifa’i nafaga] and on the
basis of the decree of the Orenburg Assembly from Sep-
tember 4, 1831, no. 1206, which was based on an in-
junction from Durar, and on the basis of the order given
by the Assembly to me, akhiind, on February 9, 1826,
no. 91. Witnesses confirmed what the woman said and
signed their testimonies. Therefore, the free choice of di-
vorce of the aforementioned woman is, in my opinion,
proven by testimonies. Since she had a free choice to di-
vorce with irrevocable divorce, irrevocable divorce has
taken place, without the necessity of a judge, on the basis
of texts Jami * al-rumiiz® and Qazi Khan.** The textual

And T issued the following fatwa: On the basis
of these narrations, the woman who had a choice of di-
vorce was divorced from her husband. It is correct for
her to marry a person of her choice after completing the
waiting period [al- iddah]. And it is legally permissible
for imams to perform her marriage. December 1, 1833.%

We can observe from this case that a woman asked if an irrevo-
cable divorce was correct and valid and Akhiind Huseyn ughli’s

34  FAKHREDDIN, supra note 3 at 2:17-19 (Letter 6).
35 Shams al-Din Muhammad al-Khurasani al-Quhistani, Jami ‘ al-

36 Imam Fakhruddin Hassan Bin Mansur al-Uzjandi al-Farghani, Fata-

wa-i-Qazi Khan. A collection of fatwdas from the Hanaft school.

37 FAKHREDDIN, supra note 3 at 2:17-19 (Letter 6).
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fatwa confirmed her divorce. Delegated divorce was a practice
in other Islamic contexts. Judith Tucker explains in regard to
Ottoman Palestine:

The muftis were often asked about this type of divorce,
one in which a husband might swear (halafa) or make
conditional (‘allaga) a divorce as part of his promise to
deliver on certain marital obligations, most commonly
the provision of nafaga. He might take such an oath be-
fore departing on a journey, or swear to remedy a present
deficiency, such as inadequate housing, within a certain
period of time. This type of conditional divorce was thus
another road to what was in effect a faskh, or annulment
for reasons of non-fulfillment of marital obligations.
Rather than resorting to a Shafi‘i or Hanbali judge, how-
ever, to annul a marriage in which the husband was not
providing, some women managed to have their husbands
swear a special oath to support them properly or divorce
them. Should that support not be forthcoming, the di-
vorce would be automatic, and require no adjudication.
Of course, a husband might deny that he had sworn to di-
vorce, and then, as we have seen, the woman would have
to shoulder the burden of proof. Still, it was possible for
conditional divorce to operate very much to a woman’s
advantage.*®

To confirm irrevocable divorce, Huseyn ughli needed to inter-
view the people who witnessed the husband’s swearing. His
fatwd confirms that the witnesses’ testimony was valid. He
confirmed that the status of this woman was mukhayyara, i.e.
a woman who was given a choice to declare herself to be di-
vorced. He primarily based this decision on Decree 1206, which
allowed annulment in case of non-provision. The basis of that
decree was an injunction about annulment for non-maintenance
from an Ottoman legal text, Mulla Khusraw’s Durar.

Mulla Khusraw was an important Ottoman scholar who
held several official positions such as mudarris, gadi, qadi

38  TuckeR, supra note 8 at 104.
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‘askar, mufti, and shaykh al-islam in the fifteenth century. His
Durar al-hukkam fi sharh Ghurar al-ahkam had an important
place in the legal education and legal system of the Ottoman
state. In this treatise, he embraced the Shafi‘1 reasoning for the
annulment of marriages in the case of a husband’s inability to
provide for his wife when the husband is known to be alive.
He mentioned that some Hanafi ‘u/ama’ used that reasoning to
annul marriages for the sake of (public) benefit (maslaha). He
argued, however, that when a husband is missing (ghda ib), his
financial inability cannot be ascertained, so the marriage should
not be annulled based on that Shafi ‘1 reasoning. Nevertheless, he
left the ultimate decision to the person who consulted his source,
saying, “Make your own judgement” (Ottoman Turkish: imdi
otesini sen dushun).”® In all cases that were presented to Huseyn
ughli for consideration, the husbands were alive and known
to be refusing or unable to provide for their wives. Therefore,
Huseyn ughli followed Mulla Khusraw’s reasoning to apply the
Shafi‘1 ruling allowing the annulment of marriages in case of the
confirmed inability of a husband to provide for his wife.

After mentioning legal evidence that gave a right of an-
nulment on the basis of non-maintenance, Huseyn ughli provided
other Islamic sources on which he had based his decision. In par-
ticular, he cited specific narrations from the texts Jami * al-rumiiz
and Qazi Khan which allowed annulment of marriage without a
necessity of a judge (bila ihtiyaj ila al-gada’).** Huseyn ughli
clearly stated that he issued this farwa and that it came into ef-
fect by the order of the Orenburg Assembly. He also underlined
that the woman was free to marry a person of her choice after
completing a waiting period. Huseyn ughli investigated this case
and rendered a legal decision, with the permission (decree) of
the Orenburg Assembly; there was no necessity to convene a
majlis in this case. Thus, if there were no complications, a case
could end with an independent decision of an akhiind where the
decree of the Orenburg Assembly signified that Huseyn ughli
was authorized to do this.

39 MoLLA KHUSRAW, DURAR AL-HUKKAM FI SHARH GHURAR AL-AHKAM, (C.
1480). I used the 1875 Ottoman translation of Durar: KUTUB-1 MU’ TEBERE-I FIKHIYE-
DEN DURER TERCUMESI 298-99 (Istanbul: Matbaa-i Amire, 1875).

40  FAKHREDDIN, supra note 3 at 2:17-19 (Letter 6).
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A woman could announce irrevocable divorce when her
husband violated the terms of a fa‘lignama — which was a doc-
ument that stipulated the conditions, violation of which would
give the right of divorce to his wife.*! One such fa lignama was
given to a woman, Ahmed qizi from the city of Kazan, by her
husband, Khalid ughli, on June 5, 1839. In her petition to Huseyn
ughli, she explained the following:

My husband, Khalid ughli, in your presence and in the
presence of many mullas, promised that from now on,
he will not consume alcohol and will not beat his wife
Ahmed qizi; he will not say bad words to her and will
provide her with daily maintenance, clothing, and hous-
ing; that he will not take her property without her per-
mission; and that he will take the following items [enu-
merated items] from pawn within three days and the rest
within three months.*

After explaining the text of the ta lignama and underlining that
it was signed by her husband, an akhiind, and mullas, she com-
plained that “Now we are in January of 1841 and Khalid ughli
still did not fulfill any conditions”: he did not bring back pawned
items, provided no maintenance nor any money for clothes, was
constantly drunk, beat her, said bad words such as “infidel”
(KAFIRA) and “adulteress” (zaniya) and even threatened to kill
her. Ahmed qizi finally informed the Third Chast’ (police office)
about her husband’s deeds, left her husband’s house with the
permission of the police officers, and divorced him with irrevo-
cable divorce because “he did not carry out the conditions stated
out in the ta‘lignama.” She finished her petition by requesting a
fatwa from Huseyn ughli. After that, Ahmed qizi would have to
prove that her husband did not fulfill the conditions stipulated
in the ta‘lignama, which she appears to have done. The akhiind
responded with a fatwa that read in part: “Because this woman
chose to divorce (mukhayyara), in a situation without the neces-
sity of a gadfi, according to Jami * al-rumiiz and Qazi Khan and

41  On the wives of Muslim exiles see Garipova, Between, supra note 3.
42 FAKHREDDIN, supra note 3 at 2:28-29 (Letter 14).
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other prominent books, divorce has taken place.” The text of the
fatwa also underlined that Khalid ughli had to return her items
that he pawned.*

We can observe from this fatwa that there had already
been a problem between husband and wife. Ahmed qizi had
already experienced hardship which led to her first apply-
ing to Huseyn ughli. It is clear that Huseyn ughli had already
convened a court gathering (majlis) where he invited “many
mullas”, most probably of the mahallas (congregational dis-
tricts) of the residence where the woman and her husband
lived. In this court gathering the authorities present had already
forced Khalid ughli to sign a ta‘lignama that he would provide
maintenance for his wife and avoid maltreating her in various
ways. As she was able to prove her husband’s maltreatment of
her, and thus the violation of the ta'lignama, there were clear
grounds for Huseyn ughli to issue such a fatwa. It was appar-
ent that conditional divorce was an effective form of pressure
against abusive husbands and a decisive way to defend women
in miserable situations.*

A more difficult situation for Huseyn ughli was a hus-
band who denied that he had sworn to delegate divorce to his
wife. Before leaving on a Hajj, Abuyazid Nazir ughli gave his
wife, Omer qizi, ikhtiyar talag (a choice to divorce). Omer qizi
divorced him and, after her waiting period was over, she mar-
ried another man named Magqsud ughli. The second marriage
was performed by an imam and senior muhtasib,* Nurmuham-
mad Khujash ughli, who recorded it in the civil registries of
1833. When Nazir ughli returned from Hajj, he denied that he
had granted his wife the right to divorce and started creating
problems for his former wife. Firstly, he sent a petition to the
Kazan land court (Russian: zemskii sud), asking to take his wife
back. However, the assessor (Russian: dvorianskii zasedatel’)
convinced him to make peace with his former wife and her new
husband, and Nazir ughli signed an agreement stating that he
would give a divorce letter to his former wife. However, he later

43 Id.

44 Id.

45  Areligious title of a senior cleric who is responsible of supervising
religious affairs in a given region.
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submitted a petition to the military governor (voennyi guber-
nator), asking him to appoint an akhiind named ‘Abdennasir
Rahmanquli ughli to investigate his case. This akhiind took a
decision in favor of Nazir ughli, which would force his ex-wife
to return to him.*

When the new husband of Nazir ughli’s former wife
brought the issue again to the attention of Huseyn ughli, he con-
vened a large majlis attended by respected mullas. In this majlis
Huseyn ughli disputed and overruled the decision of Akhiind
‘Abdennasir Rahmanquli ughli. In the presence of mediators,
Huseyn ughli interrogated Nazir ughli’s former wife, Imam
Khujash ughli, and other witnesses. On March 19, 1835, Huseyn
ughli issued his decision, stating that “We established and con-
firmed that when Nazir ughli was going on the Hajj, he indeed
gave a choice to Omer qizi to divorce him, and she did that.”
Therefore, Huseyn ughli confirmed her divorce and marriage to
another men, announced his decision to the military governor,
and sent all written evidence to the Orenburg Assembly.*’

We can see that Huseyn ughli skillfully defended dele-
gated divorce in this last case. While in the first case discussed
(that of Ahmed qizi Mahbubjamal), he only issued a fatwd con-
firming a woman’s divorce, the second and third cases required
him to make thorough investigations. In this third case, Akhtind
Huseyn ughli acted as an authority in his own right and contra-
vened the military governor’s decision and the ruling of anoth-
er akhiind. Even though the other akhiind, Rahmanquli ughli,
claimed that Huseyn ughli did not have authority to revoke the
decision of another akhiind, Huseyn ughli asserted the wom-
an’s right to get a divorce in the presence of respected imams
as mediators, and obtained authorization for his decision from
the assessor of the land court. With assertiveness, Huseyn ughli
tried to help women escape misery and hardship when they had
the choice to obtain divorce and as we will see in the following
section even when women were left without a choice to free
themselves from dysfunctional marriages.*

46  Id. at 20-23 (Letter 9).
47 Id.
48 Id.
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ANNULMENT OF MARRIAGE ON THE
Basis oF NON-MAINTENANCE

Petitions of annulment on the grounds of non-provision consti-
tute the majority of the letters and cases that were included as
examples of Huseyn ughli’s adjudication in Athar. While in the
cases analyzed in the previous section, women used their del-
egated rights to obtain a divorce, there were many cases when
women did not have the choice to divorce their husbands but
were nevertheless left without financial support. The petitions
asking for annulment on the grounds of non-maintenance were
written by these women or by their fathers on their behalf. In
certain cases, petitions were written by both father and daughter,
one after the other.

Nafagqa is the maintenance that a Muslim husband must
provide for his wife, regardless of her religion, as his main le-
gal obligation to her. All the legal schools agreed on the major
components of this maintenance, namely food, clothing, and
appropriate accommodation. However, different legal schools
had varying opinions on the appropriate course of action when
a man failed to fulfill his duty of providing financial support.
According to the HanafT school, the judge should intervene and
determine an appropriate amount of maintenance for the wife.
In this scenario, the wife would be permitted to borrow this sum
with the expectation of repaying it from the husband’s funds.
Alternatively, if the husband was not present, the judge could
authorize the wife to utilize her husband’s assets for mainte-
nance, as long as they were suitable for necessities such as food
and clothing. However, the Hanbal1, Maliki, and Shafi T schools
had a different perspective. If a husband was unable to meet his
responsibility of providing basic sustenance due to poverty or
absence, his wife had the right to request a divorce. If the hus-
band refused, the judge might advise patience, but ultimately, if
the wife desired it, the judge would enforce the divorce.*

Since the Volga-Ural Muslims followed the Hanafi
school of law, non-maintenance was not regarded as a val-
id reason for women to seek divorce. While other Muslim

49  TUCKER, supra note 7 at 52.
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communities adhering to Hanafl figh, but living together with
Muslims from other schools of law, could follow another madh-
hab to release women from marriage, this was not an option for
the Muslims of the Volga-Ural region. The difficult situation of
married women who were left without financial support was a
serious problem for the Muslim community in the Volga-Urals
as well as for the women themselves, and Huseyn ughli provid-
ed a solution for the women and the community.>

On July 1, 1840, a certain Bashir qizi sent a petition
to Huseyn ughli, recounting her marriage to a fellow villager,
Habibullah ughli, in 1829. After some time, Habibullah ugh-
li left for the city of Semipalatinsk (Simi) and ten years had
passed since then. When he left he did not leave any lodging
or maintenance money for his wife, compelling her to live in
her father’s house and under her father’s care. During his ab-
sence, he never sent any maintenance money to either her or
their nine-year-old son. She underlined that “Since that time
we survived as we could. We borrowed money, but now there
is nobody left who can lend money, and there is nobody to pro-
vide for us. We are experiencing extreme hardship.” At the end
of her petition, she asked for the annulment of her marriage and
permission to remarry.’!

As a response to Bashir qizi’s petition, Huseyn ughli re-
quested written evidence (Russian: spravka) from the commu-
nity and from the mullas of her residence. The community con-
firmed the woman’s statements. The local imam, Ahmed Sa‘id
ughli, also corroborated the facts of the case of Bashir qizi to
Huseyn ughli. In response, Huseyn ughli explained:

Taking into consideration the different opinions of
the great jurists, I favored annulment on the basis of
non-provision. With reference to the sayings of great
‘ulama’ who were muftis, and seeing the necessity, I
annulled the aforementioned marriage. If, at the end of
the waiting period, the aforementioned woman wants to

50 Kahya, supra note 9; Garipova, Divorce from Missing Husbands:
Rizaeddin Fakhreddin and Reform Within Islamic Tradition in Imperial Russia, 65
JESHO 761 (2022).

51 FAKHREDDIN, supra note 3 at 2:27-28 (Letter 13).
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marry a man of her choice, I gave this letter of order
so that imams can perform her marriage. We have or-
dered a local imam to record this annulment in the civic
registries. In line with the narration of Durar regarding
annulment due to non-maintenance, we received from
the Orenburg Assembly a decree of September 4, 1831,
no. 1206. I thus performed annulment under the power
of that decree.

It is remarkable how the legal case became a communal af-
fair. First, the fellow villagers helped Bashir qizi survive in the
absence of her husband, lending her money to sustain herself
and her son.” After waiting for ten years and enduring extreme
hardship, Bashir qizi wrote to Akhiind Huseyn ughli asking for
annulment of her marriage. Huseyn ughli requested a written
proof from the villagers that substantiated Bashir qizi’s claims,
verifying her husband’s departure years ago and her misera-
ble living conditions. The local mullds corroborated the facts
of her situation.

In his ruling in the case, Huseyn ughli demonstrated that
he was aware of the difference of opinion of the prominent jurists
on this matter, made reference to the sayings of fatwa-issuing
great ulama’ (TT: ‘ulama-i kiramin mufti bihi qawllarena bi-
na’en) who said that annulment in case of non-maintenance was
permissible (TT: ‘adm ifa’ nafaga sabable faskh nikahni ja’iz
kuruche) in case of necessity (TT: hajet wa dharuret da ‘iya).>*
He specifically referred to the passage about non-maintenance
from Durar. However, this was not a position accepted by the
majority of the Hanafl ‘u/@ma’ and Huseyn ughli never includ-
ed the original passage from Durar in his reasonings, nor tried
to explain the legal reasoning which would permit the annul-
ment of marriages. He simply wrote “per the passage from Du-
rar (TT: Durar ibarati mujibinja).” For him, the stronger legal
basis was a previous permission he received from the Orenburg

52 Id
53 Id
54 Id
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Assembly with Decree 1206 to annul marriages in the case
of non-maintenance.>

The favorable approach of Huseyn ughli to the plight of
women whose husbands left them without provision was known
among the Volga-Ural Muslim community, and women specifi-
cally sought his help. In an archival record from 1835, a woman
named Zahide Ahmer Adilsha qizi wrote in a petition that she
specifically wished the Orenburg Assembly to appoint Huseyn
ughli to investigate her case and give her the right to divorce
from her husband, who “left her without maintenance, did not
take her under his care, did not pay the mahr, accused her of
being an adulteress, refused to accept paternity of their child,
and physically and verbally abused her.”>® Huseyn ughli was
promptly assigned to investigate the case. With the help of local
police force, Huseyn ughli summoned the husband and ques-
tioned him in the presence of the petitioning woman, her father,
and “well-respected imams who would be mediators” about his
wife’s accusations.”” While the husband admitted his failure to
provide for his wife, he rejected allegations of verbal abuse and
denied the paternity of their child. However, he said that he left
their house because they did not have affinity (TT: tatulig wa
mahabbat) and agreed to pay the deferred dower (mahr).?®

In 1834 another woman, named Sarwijamal, asked the
civilian governor of Kazan to appoint Huseyn ughli to annul
her marriage, with a similar complaint about non-maintenance.
With the help of the Russian authorities, Huseyn ughli sum-
moned Sarwijamal’s husband and ordered him to take care of
his wife and within fifteen days. Despite the husband’s assur-
ance that he would take his family under his care, he failed to
fulfill his promise and Huseyn ughli granted the woman annul-
ment in 1837.%

55 Id

56 TsGIARB,f. 295, op. 3,d.1178.

57 Id

58 Id. atl. 20, 1. 22. On mahr and women’s financial rights among Vol-
ga-Ural Muslims in the late eighteenth to early nineteenth centuries see Danielle
Ross, Complex Legal Lives: Separated Muslim Women s Financial Rights in Russia
(1750s—1820s), 6 GENEALOGY 72 (2022).

59 TsGIARB, f. 295, op. 3 d. 1429.
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These two cases show the intertwined nature of Islam-
ic and Russian imperial legal systems. The Russian authorities
could not secure order without the judicial expertise of Islamic
legal scholars. The Islamic legal authorities on the other hand,
could not enforce their decisions without the assistance of the
Russian imperial authorities. However, this cooperation between
the Islamic legal scholar and Russian imperial authorities, which
Robert Crews interpreted as helping the implementation of an
Islamic orthodoxy® did not always benefit Muslim women such
as those who had been assisted by Huseyn ughli in his flexible
interpretation of Islamic law.

On February 6, 1830, the imperial state adopted a law
that limited the right of women whose husbands had managed to
change their exile status to army service to seek divorce. Accord-
ing to the law, such a woman could only ask for divorce if her
husband had been deprived of all rights (Russian: lishen vsekh
prav sostoiania).®" In the following case Huseyn ughli’s decision
was overruled by the state decree. This case is recorded in two
letters (Letters 7 and 12)% and the information in them varies
because they present two different decisions by Huseyn ughli,
one in 1834 and the second in 1839. Letter 7 tells us the case of
Atiye ‘Abdurrashid qizi who wrote a petition to Huseyn ughli
stating that her husband, Fathullah Subhi ughli, was detained
in 1833 for theft at Makarya fair,** convicted, and exiled. She
wrote that Fathullah “gave me mahr but didn’t take me to his
house; he left neither lodging nor maintenance and there is no-
body who could provide for me. If it is appropriate according to
shari ‘a, could you order to the imams to annul our marriage and
perform a new marriage for me?” The woman provided letters
taken from trustworthy people who confirmed the information
on her petition. Huseyn ughli considered the case and decided to
initiate annulment:

60  Crews, supra note 11.

61  Svobp zakoNov Rrossiskol IMPERI (The Digest of Laws of the Russian
Empire), vol. 10 (1857), part 1, art. 51.

62  FAKHREDDIN, supra note 3 at 2:19 (Letter 7) and 2:26 (Letter 12).

63  Makar’yevskaia fair was a trade fair in Nizhniy Novgorod held an-
nually every July near Makaryev Monastery.
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Therefore, 1, akhiind, to whom the petition was sent,
knowing that the petitioning woman is experiencing
hardship and knowing the differences of the prominent
jurists on this matter, annulled their marriage on the ba-
sis of the opinion of the mufii who considers it permis-
sible to annul marriage on condition of non-provision.
After the end of the waiting period, if the aforemen-
tioned petitioning woman wants to marry anew, I made
an order that the imams in charge perform her marriage
(TT: khutba-i nikah). The decree from September 2 [4],
1831, no. 1206 has arrived to us, akhiind, from the Oren-
burg Assembly regarding the performance of annulment
on the condition of non-provision. On the basis of this
decree, I initiated annulment (TT: faskhke igdam qilib
yazdim). September 3, 1834.%

However, Letter 12 suggests that this annulment did not hap-
pen. Letter 12 presents a response of Huseyn ughli to the order
of the Orenburg Assembly from January 12-24 of 1839. First,
he presents the abovementioned petition of Atiye ‘Abdurrashid
qizi that she wrote to him in 1834. The summary of her peti-
tion included more details, in which she underlined that when
she wanted to marry somebody else. The local imam, Moham-
medrahim Mostay ughli, required that she obtain a fatwa from
an akhiind before he would perform a marriage ceremony. She
also added that the imam and the elders of her village knew that
her husband was exiled to Siberia.®> Upon learning this, Huseyn
ughli asked a different imam, ‘Imadeddin Monasib ughli from a
village in Kazan province, to investigate the case. Meanwhile,
Mostay ughli and the elders of her village confirmed, with sig-
nature, that Subhi ughli was indeed exiled to Siberia. As a result,
Huseyn ughli explained that he gave fatrwa to ‘Abdurrashid qizi,
“referring to the fatwa of the Crimean mufii about persons ex-
iled to Siberia and remarriage of their wives, which had been
signed by the Senate; to the fatwa about annulment on the basis
of non-provision from the ‘famous books’ (kutub mu ‘tabira);

64  FAKHREDDIN, supra note 3 at 2:19 (Letter 7).
65 Id. at2:26-27 (Letter 12).
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and to the decree of the Orenburg Assembly from September 4,
1831, no. 1206.%

However, following that statement, Huseyn ughli’s tone
sounded apologetic:

I didn’t know that Subhi ughli was a soldier. In the doc-
ument it was only written that he was exiled. The doc-
ument that [ provided concerns the wives of exiles to
Siberia. Probably he opted to serve in the army instead
of his sentence. The order about annulment on the ba-
sis of non-provision affects thieves exiled to Siberia and
sent to the army service. However, we gave our fatwa in
1834, and we received a fatwa concerning prohibition of
divorce to the wives of soldiers only in 1836.%

After that Huseyn ughli proceeded to justify the ruling of the
imperial decree. He stated that he did not have an objection to
the decree which was limiting the right of divorce to wives of
soldiers. He even claimed that it was legal and appropriate for
rulers to ban their judges from intervening in certain cases. To
justify this, he recited some rulings from well-respected Hanaf1
figh sources: “There is a record of fatawa of al-Agkirmani say-
ing that in certain cases emperors prevent gadis [from producing
fatwas] according to shart ‘a and regulations.”®

We may assume that Subhi ughli was indeed sentenced
for theft and exiled to Siberia, and at a certain point he decided
to apply for a change of his status. Imperial law allowed substi-
tuting exile as punishment for certain types of crime with the
army service.” After the change of his sentence to army service,
he most probably took an opportunity and appealed to his com-
mander about the unjust decision of separation from his wife in
his absence. Since the imperial law prohibited divorce of sol-
diers, his petition must have been led to an investigation by the
Orenburg Assembly. It is unclear how the decision of Akhiind

66 Id.

67 Id

68 Id.

69 Idescribe a similar case, also considered by Huseyn ughli, in Gari-
pova, Between, supra note 3.



“Emancipating” Muslim Women in Early Nineteenth-Century Russia

Huseyn ughli, which was taken before 1836, was recognized as
invalid but if it were not for the new imperial law, the wom-
an would have been granted a divorce. In his decision, Huseyn
ughli employed a flexible approach: he recognized difference of
opinions among the jurists and preferred to follow a particular
opinion to grant divorce to ‘Abdurrashid qizi. We can also ob-
serve that he was collaborating with the local Muslim commu-
nity. The elders (TT: il gartlari) and the local imam supported
the petition of the woman (TT: qu/ quymishlar) and testified that
her husband was exiled. However, the imperial law limited or
even prevented the flexibility of options. While Huseyn ughli
was able to find a legal reasoning within the Islamic tradition,
he was now forced to justify his submission to imperial decree.
Moreover, there was another change that halted other attempts
by Huseyn ughli to grant women annulment for the failure to
provide maintenance.

TrE NEwW Murti AND AKHOND HUsEYN UGHLI:
FAILURE OF ANNULMENT BASED ON NON-PROVISION

The next three letters (petitions to Huseyn ughli) were written by
the fathers of the women who desired a divorce. The most im-
portant feature of these cases is that in all three instances, Huseyn
ughli took a decision for annulment based on non-maintenance,
yet the dissolution of marriage never transpired. I suggest that
this has to do with the change of the mufii: Mufti ‘Abdessalam
‘Abdrakhimov died on January 1, 1840, and Russian authorities
appointed ‘Abdulwahid Suleymanov as the next mufti on June
10, 1840. Muftti Suleymanov was from the Nizhnii Novgorod
Muslim community and a son of an akhiind. He had higher reli-
gious education at a madrassa and had a good command of Ar-
abic and Persian.” He engaged in trade in St. Petersburg, where
Muslims appointed him as an imam of their community in 1822.
Suleymanov knew some Russian and became acquainted with
several high officials. In 1835 he taught Muslim boys in one
of the military academies in St. Petersburg. When ‘Abderra-
him died, Suleymanov went to Ufa to replace him as mufii. His

70  ILDbuS ZAHIDULLIN, MOFTILAR HAM KAzYILAR 107 (2021).
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authoritarian style was emphasized in his biography in Athar.™
In particular, Fakhreddin underlines that Suleymanov tried to
establish a strict hierarchy at the Orenburg Assembly. Fakhred-
din refers to Suleymanov’s constant rejection of candidates who
had been suggested from Kazan for positions as gadis and to
Suleymanov’s ambition to personally select the members of the
Orenburg Assembly. Suleymanov also warned imams not to ex-
ceed the limits of their jurisdiction.”” Suleymanov’s decrees was
in line with the actions of Russian imperial authorities, who had
started to bring order to the application of legal systems among
non-Orthodox populations in the nineteenth century.”” Suley-
manov is especially famous for his 1841 compilation of Muslim
marriage and divorce rules based on shari‘a and imperial law.
Such a compilation was no doubt a move to impose uniformity
of interpretation and systematization of practice from the top
down.”™ Considering Suleymanov’s decision to halt such annul-
ments in the last case presented below, it is most probable that
he rejected the annulment decisions by Huseyn ughli in the first
two cases based on the same reasoning. We need to understand
his decision in light of his effort and desire to regularize the law.

In May of 1837, an old man named Rahmanquli ughli
wrote to Huseyn ughli that he had married his daughter Zohra
to a certain ‘Abid ughli, with a mahr of four hundred rubles.
‘Abid ughli did not pay the mahr in full, did not take his wife
to his home, and failed to provide for his wife. On top of that,
he beat her and pronounced “words that could dissolve his mar-
riage.” Huseyn ughli convened a court gathering and said to
‘Abid ughli: “The father of your wife provided for her for six
years, and he said that he cannot do this anymore; so now you
have to provide for your wife and daughter yourself. And you
should leave a written statement that you promise to provide

71  FAKHREDDIN, supra note 3 at 2:347—-89.

72 KEMPER, supra note 3 at 77-78; FAKHREDDIN, supra note 3 at 2:354—
55; Baibulatova, supra note 28.
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for her.” ‘Abid ughli responded by cursing marriage contracts,
and saying, “I will find another judge!” Huseyn ughli respond-
ed to him that he could not just refuse like that, and ordered
him to provide fifty kopecks per day for his eighteen-month-old
daughter. ‘Abid ughli did not follow this order. He did not take
his wife and child to his house and refused to provide for them.
Consequently, Rahmanquli ughli sent a petition to the military
governor, which was forwarded to Huseyn ughli on April 29,
1838. This time Rahmanquli ughli asked for the annulment of his
daughter’s marriage and permission to marry her to somebody
else because ‘Abid ughli refused to comply with the shar ‘a rul-
ing, disregarded the decree of the military governor, and failed
to provide for his wife and child. Following this, on February 8,
1839, Huseyn ughli requested from the Orenburg Assembly per-
mission (TT: rukhsategezne talab idamez) to annul the marriage
of the couple, again by referring to Decree 1206 and once again
reminding the mufti that he had already issued a decree allowing
such annulments.”

Although Letter 11 ended with Akhiind Huseyn ughli’s
request, Athar does not inform us whether his decision was im-
plemented or not. When he asked for permission to annul that
marriage from the Orenburg Assembly, Mufti ‘Abdessalam ‘Ab-
drakhimov was still in office, and it would have been expected
that the mufii should have given permission for the annulment.
However, from the archival records we understand that the an-
nulment did not happen.” On November 10, 1842, Zohra’s fa-
ther Rahmanquli ughli wrote another petition to the Orenburg
Assembly, describing the miserable state of his daughter and
once again asking for annulment. The correspondence, which
continued for years, ended with a document dating to 1851
which again obliged ‘Abid ughli to pay his wife’s mahr money.
However, Zohra was not alive in 1851 to receive it. ‘Abid ughli
informed the authorities that his wife and her father had passed
away, and the local imam confirmed their deaths.” This story
does not tell us the exact reason why annulment had not taken

75  FAKHREDDIN, supra note 3 at 2:24-25 (Letter 11).
76 TsGIARB, f. 295, op. 3, d. 1611.
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place, but it shows that the Orenburg Assembly did not approve
the decision of Huseyn ughli and did not find a solution to the
desperate situation of the petitioning woman and her father, both
of whom had died while they waited for it.

The next letter to Huseyn ughli (Letter 19) was written by
another father, Ni‘matullah ughli. He wrote that in 1838 he gave
his daughter Habibjamal to a man named Seyfulmulk ‘Abidullah
ughli in marriage with a mahr set at six hundred rubles. Since
that time, ‘Abidullah ughli had not provided his wife with lodg-
ing or maintenance. He had left his wife in her father’s house and
travelled to Orenburg. When he came back, he promised to take
her with his mother to Orenburg, but failed to keep this promise.
After two years, Ni‘matullah ughli wrote a letter to his son-in-
law, requesting him to either send maintenance money or to bring
his wife to Orenburg. However, the father received a blunt an-
swer: “My business went wrong after I got married. Your daugh-
ter does not have luck, she married at a bad time!” Receiving
such an answer, the father expressed disappointment and anger
in his petition: “How long should I maintain somebody’s wife?”
He begged Huseyn ughli to give an order to annul the marriage
of his daughter and son-in-law, and to allow her to marry another
man. The letter ends with Huseyn ughli’s request on January 24,
1843, seeking permission from the Orenburg Assembly to annul
the marriage under the power of Decree 1206."

The archival records of this case has a report, received
and approved by the Orenburg Assembly, which states: “The
decision should be implemented according to the report of the
akhiind of Ura, Fathullah Huseyn ughli.”” However, annulment
was not granted. For several years, Habibjamal continued to
send petitions to the Orenburg Assembly, reminding them of the
resolution of Huseyn ughli and asking for the approval of her
divorce. A divorce was finally granted in 1851, when Habib-
jamal’s husband, Abidullah ughli, sent a letter of divorce. This
divorce letter, however, included interesting information. Sey-
fulmulk stated the reason for the divorce was:

78  FAKHREDDIN, supra note 3 at 2:36-37 (Letter 19). It corresponds to
TsGIA RB f. 295, op. 3, d. 1807.
79 TsGIARBf. 295, 0p.3 d.1807,1. 7.
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[Habibjamal] has been living with ‘Abdurreshid ughli
for several years, and they have a child. I have been liv-
ing apart from my wife for several years and I have lost
my affection towards her. In order that the children who
were born to her not be considered my own children, and
with the request of several respected people, I divorce
Habibjamal with one ba 'in talag.®

This letter unveils a situation which in some other cases was
implied but not explicitly mentioned. The letter suggests that
in certain instances, some women asking for annulment of their
marriage from their non-supporting husbands had been living
with other men. Some of these women had children from these
relationships. In other cases, women were complaining that their
local imams refused to perform a new marriage without first ob-
taining a divorce from their non-supporting husbands or would
ask for permission to divorce and to marry a man of their choice.
Interestingly, the community within which these women lived
did not display any disapproval of these “unlawful” cohabita-
tions. On the contrary, the elders of the village or the neighbor-
hood tried to facilitate the divorce of these women by providing
supportive testimony for their requests for annulment, regarded
them as divorced even though they did not get an official ap-
proval of their divorce, or contacted their non-providing hus-
bands to grant them divorce.

The third case is from Letter 21. In this case, dated
March 29, 1842 Muhammadqul Sultanbik ughli had petitioned
Huseyn ughli with a request to marry his daughter to Hamid
ughli in July 1840 by appointing a prompt (mu ‘ajjal) mahr of
three hundred rubles. During the nikah Hamid ughli gave one
hundred and ninety-four rubles, which was recorded in the civil
registries, with the remaining hundred and six rubles to be paid
later. After marriage, Hamid ughli visited his wife in her father’s
home several times for approximately a year, however he didn’t
take her into his care. He did not leave money for maintenance
or for clothing. Sultanbik ughli tried to convince him to take his
wife to his care through the local Russian imperial authorities

80 Id atl. 147.
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and through people who know him to no avail. Sultanbik ughli
concluded that his son-in-law probably did not want to have his
daughter as a wife."!

Later, two mahalla imams, Yahude ughli and Mustay
ughli, invited Hamid ughli to their presence and questioned him.
He admitted that indeed he had not provided maintenance, cloth-
ing, or lodging to his wife. The imams, together with the head
of the local Russian imperial administration, ordered him to pro-
vide twelve rubles of maintenance and clothing each month to
his wife. If he did not pay it to her, this would be considered
as a debt upon him. They authorized Sultanbik ughli to collect
the money from him. When Hamid ughli failed to provide for
his wife and did not follow the orders of the head of the local
Russian imperial administration and the imams, the two mullas
asked Huseyn ughli to deal with this case and to annul the cou-
ple’s marriage, and let the woman marry another person.*

On February 25, 1843, Huseyn ughli sent a report and a
request to the Orenburg Assembly to annul the marriage of this
couple upon the decision of the mahalla imams, according to
the passage from Durar, and according to the Decree 1206.%
On April 27, 1843, the mufti of the Orenburg Assembly, ‘Ab-
dulwahid Suleymanov, harshly declined the request of Huseyn
ughli. In his response, Suleymanov claimed that Huseyn ughli’s
decisions would lead to disorder and strictly prohibited him and
any other scholar to perform such annulment. Huseyn ughli died
in early May of the same year, just a couple of months after he
issued this fatwa.

CONCLUSION

As he received numerous petitions from women and their fami-
lies, Huseyn ughli would have been well aware of the gravity of
the situation of the women who were left in limbo, without the
support of husbands who were known to be alive but refusing
to provide for their wives. The parents, neighbors, elders of the

81  FAKHREDDIN, supra note 3 at 2:31-34 (Letter 21).
82 Id
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villages where these women were living, as well as local and
provincial administrators, were all looking for a solution to the
plight of the women. As the spiritual leader of this community,*
Huseyn ughli wanted to provide a solution and thus deviated
from the mainstream Hanafi ruling on the divorce of women
from non-providing husbands, instead relying on a legal source
which explains the Shafi‘1 position on granting divorce in cases
when a husband’s inability to provide for his wife can be ascer-
tained, but actually does not suggest annulment. Huseyn ughli’s
decisions seem to have aligned with the wishes of the commu-
nity he served. In this sense, Huseyn ughli acted as a mediator
between the legal tradition and the needs and expectations of his
community. Women who wrote petitions to Huseyn ughli, either
directly or through their fathers, found him to be a supportive
ally. He recognized women'’s rights and demanded their fulfill-
ment from husbands, Muslim religious authorities, and imperial
authorities. Despite the twentieth-century focus on the need to
reform women’s family rights to emancipate women from the
restrictions of the Islamic law,* cases from the previous cen-
tury demonstrate that Muslim women, as well as the Muslim
community and scholars, were trying to defend women’s rights
in marriage and divorce within the Islamic legal framework.
The cases from the 1820s and 1830s reveal that Muslim wom-
en had already been exercising, claiming, and negotiating their
rights within the family, and legal scholars such as Huseyn
ughli supported those rights and produced fatwas that favored
and facilitated women’s causes. However, this does not mean
that defending marital rights of women was an easy or always
successful undertaking.

As marriage and divorce were largely communal affairs,
Huseyn ughli was often assisted by the members of Muslim
community in his efforts to find a solution to women’s plight.
However, in the 1820s and 1830s, outside intervention in the
form of a state decree and the change of the mufti created obsta-
cles. Huseyn ughli was thus forced to adjust to the state decree
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d. 26.

85  Marianne Kamp, Debating Sharia: The 1917 Muslim Women's Con-
gress in Russia, 27 JOURNAL OF WOMEN’s HisTory 4 (2016).

123




124

JourNAL oF IsLamic Law | SPECIAL ISSUE 2023

in the case of a conscripted Muslim man’s divorce. His deci-
sions were repelled or somehow blocked by the new administra-
tion of the Orenburg Assembly, once ‘Abdulwahid Suleymanov
had become the muffi. Suleymanov systematized the marriage
and divorce rules in his 1841 regulations on Muslim marriage
and divorce, and his views about what constituted a legitimate
divorce were very different from those of Huseyn ughli. Suley-
manov preferred to base decisions on reliable Hanaft opinions
instead of the needs of the community, as his remark to Huseyn
ughli’s fatwa suggested. As a result, Huseyn ughli was not able
to achieve the same degree of success that he was able to before
this outside intervention, despite the efforts of the community
to help him.
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