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EDITOR’S INTRODUCTION TO THE SPECIAL ISSUE

REEVALUATING THE NORMS OF LAW AND
(GGOVERNANCE IN IsLaMICc LEGAL HISTORY

by Mohammed Allehbi

his special issue explores the interplay of the norms of gov-

ernance and Islamic law in Muslim societies, historically,
from the eighteenth to late twentieth centuries, right at the mo-
ment when Western colonial powers arose to assert hegemony
over the Muslim world. These four essays engage scholarly de-
bates about continuities as well as discontinuities between his-
torical and modern Islamic political-legal paradigms for state
laws in imperial, colonial, and postcolonial contexts. Within this
debate lies the opportunity to reexamine the modern legacies of
early Islamic norms for law and governance as they intersected
and diverged in novel ways.

Before the advent of colonial rule beginning in the eigh-
teenth century and the rise of the modern Muslim nation-state
in the nineteenth century, Muslim rulers asserted considerable
discretionary—legal authority for themselves and government
authorities. Muslim bureaucrats and jurists helped them for-
mulate and legitimize that authority under the rubrics of siyasa
(governance) and ganin (sultanic law). These areas of law were
distinct from Muslim jurists’ traditional ambit of figh (Islam-
ic substantive law). Specifically, siyasa and ganiin constituted
sources of law for particular legal spheres typically marked as
“public law”—including the criminal justice system, courts of
mazalim (grievances), taxation, the hisba (market inspection
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and enforcement of public morality), as well as treaty-making
and war.

Historians debate how these legal-governmental ap-
proaches coexisted alongside the jurisprudential methodolo-
gies of figh. Some historians, such as Wael Hallaq, categorize
siyasa and ganiin as “extra-shari‘a” norms that were rooted in
non-jurisprudential practices and driven by political expedi-
ency.! In contrast, Frank Vogel argues that siyasa served as a
key principle that was endemic to shari ‘a itself.? Both contend,
however, that jurisprudential conceptions, specifically al-siydsa
al-shar ‘iyya (governance according to divine law), served to
define and limit any Muslim government’s legitimate scope of
authority over law and governance.* Mohammad Fadel asserts
that the principle of siydsa shar ‘iyya also legitimized the state’s
discretionary authority to promulgate positive law in cases per-
taining to public interest. Both Fadel and Noah Feldman refer
to this balance and coexistence between siyasa and figh as the
classical constitution of Islamic governance and law.’ These un-
derstandings on the precise Islamic legal nature of siydsa and
ganun and their relationship with figh inform research about
how Islamic law and politics developed and evolved under colo-
nialism and modern nation-state building.

Historians further debate the consequences of the co-
lonial incursions in the Muslim world. Scholars writing today
about Islamic law and governance tend to agree that colonial
powers’ efforts to centralize and codify law irrevocably expand-
ed the legal authority and scope of governance for presidents

1 WaEL B. HALLAQ, SHART A: THEORY, PRACTICE, TRANSFORMATION, 214—
16 (2009).

2 Frank E. Vogel, Tracing Nuance in Mawardr's al-Ahkam al-Sultani-
yyah: Implicit Framing of Constitutional Authority, in IsLamic Law IN THEORY: STUD-
IES ON JURISPRUDENCE IN HONOR OF BERNARD WEIss (Kevin Reinhart ed., 2014).

3 Havrraq, supra note 1; F. E. Vogel, Siydsa, in ENCYCLOPAEDIA OF Is-
LAM, SEcOND EbitioN (P. Bearman et al eds., 1955-2005).

4  Mohammad Fadel, Back to the Future: The Paradoxical Revival of
Aspirations for an Islamic State, 14 REVIEW OF CONSTITUTIONAL STUDIES 105, 110-11
(2009).

5 NoaH FELbMAN, THE FALL AND RISE OF THE IsLamic STaTE 31, 34 (2008);
Fadel, supra note 4, at 108—13. See also SHERMAN A. JACKSON, IsLAMIC LAwW AND THE
STATE: THE CONSTITUTIONAL JURISPRUDENCE OF SHIHAB AL-DIN AL-QARAFT (1996).
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and kings of modern Muslim nation-states.® However, some of
these same scholars remain divided about whether this devel-
opment built on or diverged from earlier political and legal dy-
namics of siydsa and figh in the Muslim world. For example,
Clark Lombardi argues that the late twentieth-century Supreme
Court of Egypt (SCC) adopted the earlier Islamic concept of si-
yasa shar ‘iyya as a guiding principle in its deliberations. Yet, he
observes that the SCC also handed down decisions according to
an interpretation of Islamic law based on a solid commitment to
legal liberalism.” Abdullahi Ahmed An-Na‘im proposes that his-
torical differentiation between the state and religion in societies
during the Islamic Middle Ages, namely during the Fatimid and
Mamluk periods, indicates that Islam and the secular state based
on Western principles are compatible.® Conversely, both Rachel
Scott and Asifa Quraishi-Landes argue that attempts by modern
Arab—Islamic reformists to codify juristic laws (laws articulated
by Muslim jurists) as state law is a significant divergence from
the historical divisions which had existed between siydsa and
figh/shart ‘a.® Different interpretations as to whether modern dy-
namics of state law and Islamic jurisprudence are contiguous
with their earlier historical counterparts aptly show that the in-
crease in and signification of greater governmental authority in
the modern Muslim world was not monolithic. It was subject to
diverging cultural, geographical, and temporal contexts.

We can achieve more nuanced answers to this ques-
tion of continuity by shifting focus from a grand narrative of
dichotomy between governance and Islamic law to analyzing
government and intellectual elites who navigated the dynamics

6  ABDULLAHI AHMED AN-NA ‘1M, ISLAM AND THE SECULAR STATE 97—-102
(2010); HALLAQ, supra note 1, at 15—18; Sherman A. Jackson, Legal Pluralism Be-
tween Islam and the Nation-State: Romantic Medievalism or Pragmatic Modernity?,
30 ForbHaM INT’L L.J. 158 (2006); Mohammad Hashim Kamali, Methodological Is-
sues in Islamic Jurisprudence, 11 ARaB L.Q. 3,9 (1996).

7  Crark LomBARDI, STATE LAw as IsLamic Law iIN MoDerN EGypT 180,
235 (2000).

8  An-Na‘'im, supra note 6, at 97-102.

9  RacHEL M. ScotT, RECASTING IsLamic LAw: RELIGION AND THE Na-
TION STATE IN EGYPTIAN CONSTITUTION MAKING 54 (2021); Asifa Quraishi-Landes,
The Sharia Problem with Sharia Legislation, 41 Onio NorTH UNIVERSITY LAW RE-
VIEW 545, 555-66, (2015).
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of political expediency within the social and legal realities of
their times. For instance, Nathan Brown emphasizes the initia-
tive of local Egyptian Muslim officials and intellectuals under
British colonialism in adopting and legitimizing the European
legal systems at the expense of shari‘a. According to Brown,
these officials viewed shari ‘a as unsuitable in its current form
for modern needs."” His research argues that scholars cannot
plausibly characterize governmental law-making—even in an
age of unparalleled legal power and control by a central govern-
ment—simply as a vertical imposition. Similarly, in her study
of colonial northern Nigeria, Rabiat Akande demonstrates that
indirect governance by British colonial bureaucrats allowed
northern Nigerian emirs to radically expand the discretionary
scope of siyasa beyond precolonial models.!" She shows how
local Muslim power brokers took advantage of colonialism to
shape older political models of siydsa in inventive ways. Her
findings on the substantial agency wielded by colonial subjects
align with the conclusions of Nurfadzilah Yahya in her analy-
sis of the expansion of colonial jurisdiction in Southeast Asia
during the late nineteenth and early twentieth centuries. For ex-
ample, Yahya reveals that a minority of Arab mercantile elites in
Penang, Malacca, and Singapore would petition British adminis-
trators to centralize Islamic judiciary according to their own in-
terpretations of Islamic law which shaped colonial law while at
the same time suppressing the authority of Muslim judges from
the indigenous populations.'? Likewise, in his intellectual histo-
ry of the eighteenth-century Ottoman statesman Ahmed Vasif
Efendi (d. 1806), Ethan L. Menchinger examines how officials
and courtiers of Sultan Selim III (r. 1789-1807) adapted Otto-
man political principles to justify European-style reforms. Al-
though some members of society perceived the European-style
reforms as being in opposition to Islamic law, he sought to sway
them by advocating for the sultan’s legislative powers rooted

10 Nathan J. Brown, Law and Imperialism: Egypt in Comparative Per-
spective, 29 Law AND SoclETy REVIEW 103 (1995).

11 Rabiat Akande, Governing Sharia, in ENTANGLED DOMAINS: EMPIRE,
Law AND RELIGION IN NORTHERN NIGERIA 70-104 (2023).

12 NuUrrFADzZILAH Y AHAYA, FLuiD JurispicTions: CoLoNIAL LAw AND AR-
ABS IN SOUTHEAST Asia 36-42 (2020)
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in discretionary judgements, which was justified by historical
Islamic legal norms.” Collectively, these scholars show that
government law, even during colonial and modern eras, was
forged—not only by Muslim jurist or state authorities—but by
a diverse group of actors deploying conflicting strategies and
perspectives on shari ‘a.

The four essays in this special issue of the Journal of
Islamic Law build on these scholarly approaches that recognize
the agency of imperial and intellectual elites, both Muslim and
non-Muslim. These essays avoid generalizations about the re-
ception of the interplay between historical norms of Islamic law
and governance by colonial regimes and modern states. Instead,
the articles written by Nihat Celik, Melike Batgiray Abbot, Omar
Gebril, and Ovamir Anjum are intended to provide a critical and
historical analysis of the actions and thoughts of bureaucrats
and intellectuals, across the history and the lands of the mod-
ern Muslim world: eighteenth-century Ottoman Istanbul, colo-
nial Sudan and Egypt, and, finally, the postcolonial Arab world.
These historians offer fresh insights into the interpretations and
applications of early Islamic notions of law and governance in
the new legal—political structures established under imperialism,
colonialism, and the modernizing state.

CONTRIBUTING ARTICLES: IsLaMIC LAW AND GOVERNANCE
IN EIGHTEENTH-CENTURY OTTOMAN ISTANBUL, COLONIAL
SupaN AND EGYPT, AND POST-COLONIAL ARAB WORLD

Nihat Celik’s article, “The Ottomans and International Law:
The Russian Annexation of the Crimean Khanate in 1783 in the
Light of the Documents from the Ottoman Archives,” offers a
window into the dynamics of Central Asian norms of Islamic
law and governance on the eve of modernity. He examines the
integration of siyar (principles of Islamic international law) into
Ottoman officials’ diplomacy and bureaucracy when the Otto-
man Empire confronted the Russian Empire’s annexation of
the Crimean Khanate in 1783. Methodologically, he draws on

13 ETHAN L. MENCHINGER, THE FIRST OF THE MODERN OTTOMANS, THE
INTELLECTUAL HISTORY OF AHMED VasIF 10 (2017).
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archival documents and the meeting minutes of ad hoc Ottoman
imperial consultation councils to inform his narrative. In the
process, Celik explores how military and diplomatic strategies,
geopolitical realities, and the theoretical constructs of Islam-
ic law shaped imperial decisions and policies implemented by
the Ottoman bureaucratic elites as they confronted a crisis of
political and religious legitimacy. Celik argues that Islamic jur-
isprudential norms that favor temporary peace with non-Mus-
lim populations during times of military weakness played a sig-
nificant role in how Ottoman statesmen navigated the difficult
decision of not declaring war against Russia. He also portrays
Ottoman governmental law as rooted in military and diplomat-
ic protocols that combined bureaucratic consensus and Islamic
legal principles to achieve pragmatic goals as well as religious
and legal legitimacy. In discussing these dynamics, this article
illuminates how members of the Ottoman bureaucracy creative-
ly acted as interpreters of Islamic law during a time of military
and political weakness.

Melike Batgiray Abbot’s essay, “Between Code and
Custom: Middlemen as Agents of Legal Transformation in Ear-
ly Anglo-Egyptian Colonial Sudan,” brings into focus the bu-
reaucratic and discretionary law-making behind the synthesis of
Islamic jurisprudential norms, British penal codes, and custom-
ary law enforced by the British colonial regime in early twen-
tieth-century colonial Sudan. Methodologically, she builds on
existing scholarship and uses archival evidence to uncover the
role of middle-ranking British bureaucrats in shaping vernacular
law in the colonies. Specifically, she examines a selective blend-
ing of these disparate sources of law under the vague term con-
ferred on it, “Mohammedan law,” in the day-to-day operations
of colonial criminal law in Sudan. Batgiray Abbot shows, for
example, how British middlemen changed the Islamic legal cat-
egory of diya (blood money) from a principle of restorative jus-
tice to an instrument of social control in criminal cases among
tribal communities that they viewed as unruly and disruptive.
Her main argument is that certain circumstances granted mid-
dle-ranking British officials considerable discretionary authority
over criminal justice in ways that paralleled precolonial siydsa
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frameworks. These circumstances included a lack of compre-
hension of Islamic norms and customs, no intimate knowledge
of the same, and the pragmatic local needs of governance. The
important contribution of this article is that it incorporates mid-
dle-colonial British governance into a broader history of Islamic
criminal law in Sudan.

Omar Gebril’s “Recasting al-Siyasa al-Shar ‘iyya in
1920s Egypt: Formulating a Theory of an Islamic Modern State”
explores the disparities between medieval and early modern
frameworks of siydsa shar iyya (governance according to Is-
lamic law) alongside reformist interpretations of that concept
by early twentieth-century Egyptian religious scholars. His
starting point is the life and thought of the Egyptian jurist and
legal thinker ‘Abd al-Wahhab Khallaf (d. 1956). Gebril shows
that, historically, jurisprudential discourse on siyasa shar ‘iyya
sought to restrict the ruler’s executive authority over law to cases
requiring government intervention and discretion on behalf of
the maslaha (public benefit). However, he argues that Khallaf
expanded the executive—legislative scope of siyasa shar iyya.
Khallaf accomplished this expansion by proposing that modern
states use a utilitarian approach to reevaluating rulings from Is-
lamic law without prior restrictions of the historical tradition.
This approach provides a means to enact new laws, so long as
any new decisions do not contradict fundamental principles of
Islamic law. By examining existing scholarship on the history of
siyasa shar ‘iyya from the Middle Ages to the present day, Gebril
contributes to the ongoing debate by showing the metamorphosis
of Islamic legal—political traditions in Egypt as it developed from
a British colony into a modern constitutional state.

Finally, in “Conjuring Sovereignty: How the ‘Consti-
tution’ of Medina became an Oracle of Modern Statehood,”
Ovamir Anjum demonstrates how several modern Arab Islam-
ic reform-minded thinkers anachronistically interpreted the fa-
mous agreement that the Prophet Muhammad is known to have
concluded with the people of Medina, the Sahifat al-Madina.
This document was a covenant reflecting the agreements con-
cluded between the Prophet Muhammad and the tribal clans
of Medina, to which the young Muslim community migrated
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ten years after Islam’s advent in Mecca. Several scholars have
called the document the “world’s first written constitution.” But
Anjum critiques and unpacks that label. He juxtaposes a critical
historical analysis of the document’s text with interpretations of
it by Muslim modernists and pro-authoritarian reformist think-
ers. From this exercise, Anjum argues that the reformist read-
ings divorce early Islamic history and law from the tradition of
Islamic jurisprudence in order to justify modern state concepts
such as territoriality, secularity, and religious and pluralistic cit-
izenship. Their aim is to root those modern concepts in histor-
ical bases for the political and legal foundations of Islam. The
article offers rich details about how reformist understanding and
interpretations of early Islam are shaped and influenced by the
political and legal ethos and dictates of the modern state.

All in all, this special issue of the Journal of Islamic Law in-
vestigates the processes by which Muslim and non-Muslim
state officials and intellectuals expanded, distorted, and other-
wise molded notions of Islamic law and governance under the
Ottoman Empire, British colonialism, and the modern state.
Each author’s conclusions highlight imperial and local actors’
inventiveness and agency in formulating law and governance
in Muslim countries. Celik demonstrates how Ottoman diplo-
macy supplemented bureaucratic-protocols with jurisprudential
principles to devise flexible legal practices for an ever-shifting
international stage. Batgiray Abbot underscores that British co-
lonial bureaucrats, ironically like past Muslim rulers, merged
discretionary law-making and Islamic legal principles to ensure
state control. Both Anjum and Gebril show how secular—nation-
al and constitutional-modern realities prompted Arab-Muslim
religious scholars and thinkers to inventively adapt the early Is-
lamic history of law and political-legal traditions. In sum, these
essays enhance our understandings of the new intersections of
siyasa and figh. Collectively, these authors reveal how diverse
thinkers from different times and circumstances refashioned ear-
ly notions of Islamic law and governance in light of the rapidly
expanding demands of modernity.



THE OTTOMANS AND INTERNATIONAL LAw: THE RuUssian
ANNEXATION OF THE CRIMEAN KHANATE IN 1783 IN THE
LicHT OF THE DOCUMENTS FROM THE OTTOMAN ARCHIVES

Nihat Celik
School of Public Affairs, San Diego State University

Abstract
The Russian annexation of the Crimean Khanate was a severe blow to the
Ottomans, since the empire was forced to accept the annexation of an inde-
pendent polity populated by Muslims without a shot being fired, and against
the stipulations of past treaties. While the Crimean population sent delega-
tions to the imperial capital and asked for help, the Ottomans also feared the
harm the annexation would inflict on their legitimacy; however, they were
aware of their military and financial weakness in the face of the Austro-Rus-
sian alliance and could not risk a multi-front war. To handle this difficult
situation, the Ottoman government resorted to two strategies: first, it sought
an intra-bureaucratic consensus by employing the consultation principle of
Islamic governance to allow bureaucratic participation in the decision-mak-
ing process with unanimous decisions to avoid any criticisms that would trig-
ger a popular backlash and, secondly, legitimizing the government policy by
benefiting from the principles of Islamic law and portraying the current situ-
ation as a temporary one which would be corrected once the empire gained
enough military strength. This article will use primary and secondary sourc-
es to show how the Ottoman government navigated this diplomatic crisis
while aiming to legitimize its decisions by creatively adapting the principles
of Islamic international law (siyar). It will emphasize the interaction between

political authority, legitimacy, and Islamic law by discussing how the Otto-

11
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mans interpreted Islamic law with respect to the termination of treaties and to
power asymmeltry in war decisions when the empire faced a multi-front war

with Russia and Austria.

Keywords: international law, Islamic law, diplomatic history, treaties, eigh-

teenth century, Ottoman empire, legitimacy, Crimea, Russia.
INTRODUCTION

Once an Ottoman tributary state, the Crimean Khanate be-
came an independent polity with the Treaty of Kiiclik Kay-
narca (1774), even though Ottoman sultans retained some sym-
bolic powers. Yet, in 1782, using the uprising against its ruler,
Sahin Giray, as a pretext, Russia intervened militarily and in-
stalled the deposed khan on the throne again. Later on, Russia
declared its annexation of this polity in 1783. Benefiting from
its alliance with Austria, Russia demanded a de jure recognition
of the annexation in the form of a protocol (sened) that would
modify the stipulations of the past treaties and threatened war if
its demand was rejected. This fait accompli created great diffi-
culties for the Ottomans; while facing the risk of a multi-front
war with Austria and Russia, the Ottomans were uneasy about
duly accepting the incorporation of the Crimean Khanate into
the Russian Empire because, first, it violated the stipulations of
the peace treaty that granted independence to the khanate, and,
second, the Muslim population of the khanate, who were already
pleading for help by sending delegations to the imperial capital,
would come under Russian rule.

The Ottoman statesmen were aware of the empire’s mili-
tary and fiscal weakness. They wanted to avoid a war which could
lead to further territorial losses, despite the difficulty of accepting
the Russian demands. In addition, they had to consider the do-
mestic political repercussions of their decision. This posed anoth-
er dilemma: accepting the Russian annexation and leaving a large
Muslim community under the rule of a Christian power could
lead to a popular revolt. On the other hand, rejecting the Russian
demands and starting hostilities with Russia and Austria, in ad-
dition to the risk of losing more territory as a result of military
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weakness, could disrupt the imperial capital’s food supply, be-
cause the empire lacked the naval might to protect these routes.
In turn, this disruption could lead to scarcity and price increases,
triggering riots and political turmoil, putting the Ottoman bureau-
crats’ careers and existence at risk. Navigating through this diffi-
cult period, the Ottoman statesmen sought legitimacy for their de-
cisions through two strategies. First, ad hoc consultation councils
that included the larger bureaucracy were employed to discuss
the issues, reach decisions unanimously, share responsibility, and
avoid future criticism through an intra-bureaucratic consensus.
As a second strategy to legitimize this unpopular decision, the
Ottoman government invoked the principles of Islamic law with
regards to the impact of power asymmetry on war decisions and
termination of treaties, and tried to present the annexation as a
temporary situation which was imposed by conditions, yet would
be abolished once the empire reached sufficient capabilities when
compared with its enemies.

The next section will provide insight into Islamic law
principles regarding war decisions and treaties, the Ottoman un-
derstanding and interpretation of these principles, and the Ot-
tomans’ changing views on peace and war as the empire faced
defeats on the battlefield. Then, the following section will offer
a historical backdrop for the emergence and development of the
crisis and use this context to build a narrative. For this purpose,
documents from the Ottoman Archives section within the Presi-
dency of the Republic of Tiirkiye’s Directorate of State Archives
(formerly Basbakanlik Osmanli Arsivi, hereafter referred to as
the State Archives of Tirkiye/SAT) will be used.! In addition
to the archive documents, the accounts provided by the official

1 Working with the Ottoman archival documents presents many chal-
lenges. Documents such as reports penned by grand viziers to sultans (fe/his) often do
not include information about the date (datum). Sometimes, it is possible to deduce
information about their day and month. The information provided by the catalog can
sometimes be misleading because that information is based on the date that the doc-
ument arrived at the chancellery for safekeeping. For this reason, a document from
1782 may be dated to 1788 in the catalog. In order to clarify that I used relevant docu-
ments about the case here, I will try to benefit from other hints mentioned in the docu-
ment’s text and the information provided in the official histories of the era. About the
dates of Ottoman documents see: MUBAHAT KUTUKOGLU, OSMANLI BELGELERININ DILI
(DipLomMaTIK) 181-83 (2013).

13
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historians of the Ottoman Empire, Sadullah Enveri and Ahmed
Vasif Efendi, as well as secondary sources, will be employed
to create a more accurate chronology of events and build a nar-
rative.? The fourth section will underline the power asymmetry
and the Ottoman statesmen’s views about the empire’s weak-
ness. The last section will focus on the final phases of the cri-
sis and the Ottoman efforts to legitimize the decision based on
the power asymmetry. There will be a more detailed discussion
about the two documents due to their importance in showcasing
the bureaucratic decision-making processes in the Ottoman Em-
pire, military and fiscal weakness, the need for legitimacy, the
Ottoman understanding of international law, and threat percep-
tions. Also, their Turkish transcription will be provided at the
end of the article.’

This study is intended to contribute to the literature in
foreign policy analysis, diplomatic history, and international law
by bringing an early modern Muslim power into the spotlight.

WAR AND TREATIES IN IsLamMic Law
AND THE OTTOMAN PRACTICE

Siyar 1s the specific branch of Islamic law that can be defined as
the Islamic law of nations.* The Ottomans followed the Hanafi
school of Islamic law founded by Abii Hanifa (d. 150/767) and

2 The critical edition of Ahmed Vasif’s history covering this period has
been published by Miicteba Ilgiirel, and I will use this edition throughout this study:
AnMED VAsiF EFENDI, MEHASING’L-ASAR VE HAKAIKUL-AHBAR (Miicteba Ilgiirel ed.,
1994). While these official historical accounts may serve these purposes and provide
valuable information, they must be considered cautiously because of their authors’
biases and factional loyalties. For example, Ahmed Vasif Efendi was also a bureau-
crat and member of the reformist coalition led by his patron, Halil Hamid Pasha, and
spoke for that faction. ETHAN L. MENCHINGER, THE FIRST OF THE MODERN OTTOMANS,
THE INTELLECTUAL HiSTORY OF AHMED VasIF 10 (2017).

3 Arabic names, terms, and concepts will be transliterated. However, for
Turkish names, official titles, words, and transcription of documents, I will use a style
closer to modern Turkish orthography while trying to retain the authentic style of the
era. Anglicized versions of some widely used Turkish words, such as grand vizier or
pasha, will also be used.

4 Manp Kuappuri, THE IsLamic LAw oF NATIONS: SHAYBANI’S SI1YAR 3
(1966).
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his disciples in the eighth century.” With the failure of the Islam-
ic wave of expansion to encompass the globe through jihdad, the
realities of life required the establishment of peaceful relations
with other societies, even if temporary in theory. Parallel to these
developments, siyar also changed. For example, Abii Hanifa’
school is the only one that recognized the territoriality of law,
recognizing the existence of non-Islamic legal systems outside
the Islamic realm.® In this respect, Abt Hanifa and his disciples
Abit Yisuf Ya'qiib b. Ibrahim (d. 182//798) and Muhammad b.
al-Hasan al-Shaybani (d. 189/805) served as important sources
for the Ottoman understanding of the law of nations, and their
books were also translated into Turkish.’

Unless the Muslim community were to become the tar-
get of a sudden attack, Islamic jurists considered jihad as fard
al-kifaya which makes it a collective, not individual, obligation.
If some members of the community fulfill the obligation, it ceas-
es to be obligatory for the rest of the community. However, if
no community member performs the duty, the community falls
into error.® This aspect of jihad makes it a state instrument, since
its employment depends on the state’s decision.” Though it is a
permanent state of war, this does not mean continuous fighting.
Some jurists even regarded preparations for the jihdad as fulfill-
ing the obligation.'® There are also considerations about the bal-
ance of power. Though many jurists ignored the possibility of
an unsuccessful war, according to Muhammad b. Idris al-Shafi‘1
(d. 204/820), the leader of the Muslim community (imam) could
make peace with the enemy if a catastrophe had befallen the
Muslims, on the grounds of force majeur, yet, the period of peace
could not exceed the terms of the Hudaybiya treaty (ten years).
After the treaty’s expiration, the leader may decide to renew it
for a similar period if he believes that the Muslims are not pow-
erful enough to fight. Otherwise, he may resume the war. In this

5 CorN IMBER, EBU’s-Suup: THE IsLamic LEGAL TrADITION 24 (2009).

6  KHADDURI, supra note 4, at 3-5.

7 VioreL PaNaITE, OTTOMAN LAW OF WAR AND PEACE: THE OTTOMAN
EMPIRE AND ITs TRIBUTE-PAYERS FROM THE NORTH OF THE DANUBE 9-10 (2019).

8  Maip Kuappuri, WAR AND PEACE IN THE Law oF IsLam 60 (2010).

9 Id at6l.

10 Id. at 64-65.

15
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respect, other jurists such as Shaybant and Abt Ishaq al-Shirazi
(d. 476/1083) argued that the Muslims would be relieved of the
duty to fight if their number was less than half of the enemy.!!
There is a consensus among jurists that approves concluding a
peace treaty (sulh) with non-Muslims when Muslims are weak.
Yet, when Muslims gain power, fighting should resume.'? Viorel
Panaite rightly put forward that jurists like Abii Yiisuf and Shay-
bani emphasized the importance of power equilibrium and the
concept of emergency and even legitimized a temporary peace
that required Muslims to pay an annual tribute to the enemy for
peace due to a situation of weakness, a view adopted by Otto-
man jurists t0o."

The respect of treaties emerges as an important pillar
of Islamic Law. The Qur’an commands Muslims to obey and
honor contractual obligations since it demonstrates qualities
and attributes of ideal believers’ conduct. At the same time, it
warns against betrayal of contracts, breaking or violating con-
tracts, breach of trust, and lack of observance.'* The Ottomans,
too, adhered to the principle of pacta sunt servanda.” Hence,
observance of treaties and fulfillment of treaty obligations are
required as long as the treaty remains in force and valid:

Once concluded, the treaty must be observed by the Mus-
lims to the end of the specified period unless the other party vi-
olates it. The Imam may terminate the treaty, but a notice to the
enemy demanding denunciation of it must first be sent, together
with the reason for it. The principle of rebus sic stantibus seems
to be applied here; otherwise, the Imam must abide by the treaty
on the strength of the principle pacta sunt servanda.'®

Treaties can be terminated. Termination on the basis
of the text involves the violation (nagd) of any of the treaty’s

11 Id. at 134-35.

12 LaBEEB AHMED BsouL, INTERNATIONAL TREATIES (MU ‘AHADAT) IN Is-
LAM (2008).

13 PANAITE, supra note 7, at 87-89.

14 Bsoul, supra note 12, at 127.

15 Harriet Rudolph, The Ottoman Empire and the Institutionalization of
European Diplomacy, 1500-1700, in (ed.) IsLaAM AND INTERNATIONAL LAw: ENGAGING
SELF-CENTRICISM FROM A PLURALITY OF PERSPECTIVES 169 (Marie-Luisa Frick and An-
dreas Th. Miiller eds., 2013).

16 KHADDURI, IsLaMiIc, supra note 4, at 55.
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conditions agreed upon by both parties. Yet, the violation must
be evident to both parties.'” If non-Muslims violate the treaty by
committing treachery, it cannot be violated after that, and Mus-
lims are required to terminate the contractual obligation and can
retaliate without any notification.'®

Adherence to Islamic law and defense of the Islamic
faith served as the basis of Ottoman claims to legitimacy; in the
sixteenth century, Shaykh al-Islam Ebiissutid Efendi (in office
1545-74) formulated the legitimacy of sultanic authority in its
most elegant form.!"” However, this legitimacy and sultanic au-
thority were not absolute; they were contingent on meeting the
objectives of the shart ‘a.*

For this purpose, legal opinions (fetva) penned by the
ulama were used. They were not limited to the areas of crimi-
nal law and taxes; they could cover other state affairs, such as
war and peace. Sultans, grand viziers, and other high-ranking
government officials could request a legal opinion.?! Also, many
anti-piracy legal opinions were issued upon the requests of the
Venetian and French diplomats to solve piracy-related cases and
to enforce treaties.?

These documents were used in difficult government de-
cisions for legitimacy.”® They provided legal justification for
imperial orders, such as waging war against Christian powers
or Muslim heretics.?* The Ottoman government benefited from
the prestige and moral authority of the shaykh al-Islam’s of-
fice to bolster its foreign policy and ensure compliance from

17 Bsoul, supra note 12, at 132.

18 Id. at 134.

19 IMBER, supra note 5, at 5.

20 Samy A. Avous, Law, EMPIRE, AND THE SULTAN: OTTOMAN IMPERIAL
AUTHORITY AND LATE HANAFI JURISPRUDENCE 3 (2000).

21 Usually, the text of legal opinions was prepared by a clerk, but almost
always, the reply was handwritten by the mufii himself. Legal opinions in which both
the text and reply were handwritten by the shaykh al-Islam were rare since these were
issued upon the sultan’s query on important government affairs. Uriel Heyd, Some
Aspects of the Ottoman Fetva, 32 THE BULLETIN OF THE SCHOOL OF ORIENTAL AND AF-
RICAN STUDIES 42, 55 (1969).

22 JosHuA M. WHITE, PIRACY AND LAw IN THE OTTOMAN MEDITERRANEAN
213 (2018).

23 IMBER, supra note 5, at 7.

24 PANAITE, supra note 7, at 13.

17




18

JourNAL OF IsLamic LAw | SPECIAL ISSUE 2024

its subjects. The shaykh al-Islam considered political necessi-
ties and policy as well as jurisprudence, handled difficult cases,
and produced applicable rulings by resorting to legal arguments
for flexibility.” Since waging war against other Muslim powers
posed problems, the Ottomans obtained legal opinions from the
Egyptian ulama before declaring war against the Karamanids in
the fifteenth century.? In the sixteenth century, the legal opinion
of Shaykh al-Islam Kemal Pagazade (in office 1526—34) was ob-
tained to legitimize the war against the Safavids.?’” Also known
as the mufti of Istanbul, shaykh al-Islam served as the head of
the spiritual authority in the Ottoman Empire. They command-
ed enormous authority even if they were not a member of the
Imperial Council or they were appointed and could be removed
from their post by sultans.? Their influence increased, and start-
ing with the seventeenth century, their opinion was asked in
important state affairs; from the eighteenth century on, war and
peace decisions required their approval. They were also the au-
thority that sanctioned the dethronement of sultans with their
legal opinions.”

In practice, just like other political entities, the Otto-
mans, too, considered political and military circumstances in
foreign affairs and aimed to protect the interests of “faith and
state.” For example, Ibrahim al-Halebi (d. 1549) pointed out
that a “useful/profitable” peace could be made with non-Mus-
lims, otherwise there would be no peace.*® Regarding the princi-
ple of pacta sunt servanda, the Ottoman practice has generally
been consistent. On the other hand, there are cases of viola-
tion of treaties because of the principle of necessitas non habet
legem. For breaking a treaty without violating the principle of

25  WHITE, supra note 22, at 184.

26 Ramazan Boyacioglu, Osmanogullarimin Karamanoglu [brahim Bey
Aleyhine Aldig1 Fetvalar, 4 CuMHURIYET UNIVERSITESI ILAHIYAT FAKULTESI DERGISI 65
(2000).

27 Halil ibrahim Bulut, Osmanhi-Safevi Miicadelesinde Ulemanin Rolii
Kemal Pasazdde Ornegi, 7 DINI ARASTIRMALAR 187 (2005).

28 R. C. Repp, THE MUFTI OF ISTANBUL: A STUDY IN THE DEVELOPMENT OF
THE OTTOMAN LEARNED HIERARCHY 301 (1986).

29 IsmaiL Hakki UzUNCARSILL, OSMANLI DEVLETININ ILMIYE TESKILATI
188-89 (1988).

30 PANAITE, supra note 7, at 86—89.
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pacta sunt servanda, a legitimate cause was invoked: violation
of the treaty by non-Muslims, protection of the interests of the
Muslim community, and the invalidity of certain stipulations
or an entire agreement.’! There are many examples of treaty
termination in Ottoman history upon violation by non-Muslims
or based on their possible betrayal. On the other hand, the null
causes and agreements provide another set of legitimate causes.
If a treaty left Muslims under non-Muslims’ rule or led to a ter-
ritorial expansion against the Abode of Islam, no matter when
that took place, termination is justified. For example, in 1570,
when Sultan Selim II expressed his intention to break the trea-
ty with Venice and conquer Cyprus, Shaykh al-Islam Ebiissutd
Efendi justified the termination based on the fact that Cyprus
was conquered by Muslims eight centuries ago.’*As a result of
the changing power balance in the sixteenth century and ex-
ternal and internal developments, Ottoman intellectuals of the
seventeenth century, such as Kogi Bey, started to produce liter-
ary works that addressed the empire’s decline and offered rem-
edies for returning to the glory of the Ottoman “Golden Age.”**
Unsurprisingly, these new perspectives emerged with the Ot-
toman—Austrian War of 1593—-1606, also known as the “Long
War.” Some contemporary Ottoman scholars like Hasan Kafi
Akhisari promoted the idea of peace and opposed war.** Yet, a
more cataclysmic event was on the horizon: the Great Turkish
War (1683-99) between the Ottomans and the Holy League.
The war ended with the Treaty of Karlowitz in 1699, culminat-
ing in the loss of large tracts of territory for the Ottomans. This
unprecedented defeat had repercussions not only for the Otto-
man elites but also for the broader Islamic world. Intellectuals
of the era faced new challenges and sought to develop creative
solutions.* A contemporary historian and bureaucrat, Musta-

31 Id at211.

32 Id. at210-16.

33  MARINOS SarIYANNIS, A HisTORY OF OTTOMAN PoLITICAL THOUGHT UP
1O THE EARLY NINETEENTH CENTURY 188-209 (2019).

34 PANAITE, supra note 7, at 89.

35 Ethan L. Menchinger, Intellectual Creativity in a Time of Turmoil and
Transition, in THE WILEY BLACKWELL HisTory oF IsLam 459-60 (Armando Salvatore
ed., 2018).
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fa Naima, argued in favor of peace as a strategy to avoid the
Ottoman decline. While defending his patron, Hiiseyin Pasha,
who negotiated the Treaty of Karlowitz, he came up with ideas
about the benefits of peace, which would allow gaining time
and resources and lead to a future victory. He used the Proph-
et’s practices, especially the Treaty of Hudaybiya, to support
his stance.*® Other intellectuals of the eighteenth century tried
to address the internal and external crises the Ottoman order
faced while arguing for reforming the empire. They borrowed
concepts and ideas from the Islamic heritage to add legitima-
cy to their arguments and reused and readapted them.’’ Par-
allel to these developments, the Ottoman approach to foreign
policy and international law started to change. For example,
they started to make treaties with the Habsburgs lasting twenty
years, such as the Treaty of Zsitvatorok (1606), surpassing the
ten-year period set by the example of the Treaty of Hudaybiya.
The Treaty of Belgrade (1739) was signed for a period of twen-
ty-seven years.*® In addition, even though it was legitimized by
supposedly being based on siyar, the Ottomans and their rivals
in the eighteenth century, especially Russia, abolished slavery
and ransom practices and introduced a prisoner-of-war regime
for captives through treaties and customs.*

The interaction and mutually reinforcing relationship
between the judicial establishment and the Ottoman sultanic au-
thority, on the one hand, and the flexibility in the interpretation
of legal concepts pertaining to foreign policy and international
law enabled the Ottoman jurists and scholars to maintain and
reinforce the sultanic authority and its legitimacy when the em-
pire started to suffer defeats and crises.

In the next section, a detailed account of the 1783 cri-
sis will be provided, aiming to present a context and show
how the Ottomans interpreted and applied these principles of
Islamic law.

36  SARIYANNIS, supra note 33, at 313—14.

37 Menchinger, supra note 35, at 476.

38 PANAITE, supra note 7, at 181.

39  WiLL SMILEY, FROM SLAVES TO PRISONERS OF WAR: THE OTTOMAN EM-
PIRE, RUSSIA, AND INTERNATIONAL Law 233 (2018).
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THE RUSSIAN ANNEXATION OF THE CRIMEAN
KHANATE AND THE OTTOMAN POLICY

Catherine the Great (r. 1762-96) succeeded Peter III, her hus-
band, after a successful military coup in the summer of 1762.4°
The strategic aims of Russian foreign policy in this era, direct-
ed mostly by the able diplomat Nikita Panin, were reunification
with the Ukrainian and Byelorussian lands still under Polish
rule, consolidation of Russia’s position in the Baltic, and ad-
vancement to the Black Sea.*! Upon the internal disturbances
following the emergence of the Confederation of Bar, Russia
deployed forces in Poland, and a group of Russian forces violat-
ed the Ottoman territory near the city of Balta, east of the Bug
River. The Ottomans declared war on September 30, 1768.%
Before the war, the Ottomans enjoyed an era of relative peace,
starting with the Treaty of Belgrade (1739). They also missed
the new developments in military science by remaining outside
the Seven Years’ War battlefields, which introduced new tactics
and methods. In addition, in this period, the Ottomans replaced
most of their professional army with a militia-based army. Un-
der these circumstances, the Ottoman forces suffered defeats
in the face of better-trained and disciplined Russian troops, the
supply system of the Ottoman army collapsed, and strategic for-
tresses such as Hotin, Ismail, Kilya, and Bender were lost.** To
the surprise of the Ottomans, the Russian Baltic Fleet under Ad-
miral Alexis Grigori Orlov’s command succeeded in inflicting a
sudden attack on the Ottoman Navy at the Cesme Bay on 5 July
1770 while in June 1771, Russian forces invaded Crimea, facing
little resistance.*

40 NicHoLAs. V. RiasaNOVsKY AND MARK. D. STEINBERG, A HISTORY OF
Russia 237 (2005).

41 Sergei V. Bakhrushin and Sergei. D. Skazkin, Diplomacy, in CATHER-
INE THE GREAT: A ProrILE 185 (Marc Raefl ed., 1972).

42  EDOUARD Driaurt, La QuestioNn D’OrieNT, DEPUIS SES ORIGINES
JusqQu’a Nos Jours (1912).

43  VirGiNniA H. Aksan, OtToMAN Wars 1700-1923: AN EmPIRE BE-
SIEGED 60—64 (2022).

44  Davip R. STONE, A MiLITARY HisTORY OF Russia: FrRom [VAN THE TER-
RIBLE TO THE WAR IN CHECHNYA 81 (2000).
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Sultan Abdiilhamid I (r. 1774-89) rose to the throne on
January 21, 1774, at a very chaotic time due to the ongoing war.
With the internal problems caused by the Pugachev rebellion
(1773-75) in Russia and the growing burden of the war for both
sides, the parties decided to negotiate a peace treaty. The Treaty
of Kiiclik Kaynarca, signed by the Ottoman and Russian dele-
gates on July 21, 1774, ended the war.* The treaty dramatical-
ly changed the administration of the Crimean Khanate, which
had been an Ottoman vassal state since 1475, where the rulers
(khans) were appointed directly by the Ottoman sultans. With
the treaty, it was to become an independent state. It was stipu-
lated in the treaty that the khan would be elected by the Crime-
an Tatars (nobility), contrary to the Ottoman practice of being
appointed by the sultan, and neither the Ottoman Empire nor
Russia would interfere with its domestic affairs. Still, the status
of the Ottoman sultan as the caliph of Muslims was accepted
in the treaty, and sultans were to approve the election of a new
khan by providing an imperial patent (mensur) and symbols of
sovereignty (fesrifat). The Ottomans surrendered the strategic
strongholds of Kilburun, Ker¢, and Yenikale to the Russians
and recognized Russian sovereignty over the Kabartais.*® The
loss of the first Muslim-inhabited territory seriously affected the
Ottomans’ prestige.*’

Rather than providing unity and stability, the indepen-
dence fuelled the nobility’s internal rivalries and power struggles
in Crimea. Due to internal pressures, Sahib Giray was replaced
by Devlet Giray in 1775.*® This was not the last instance of inter-
nal unrest in Crimea, however. Losing his popular support and
facing a candidate supported by Russia for the throne, Devlet
Giray had to flee Crimea, and Sahin Giray was elected as khan
in April 1777. At first, the Ottomans did not recognize the elec-
tion and started preparations for war against Russia. The French
Ambassador in Istanbul, Frangois-Emmanuel Guignard de

45 For its clauses see JaAcQuEs Droz, HiSTOIRE DIPLOMATIQUE DE 1648 A
1919, 144-45 (1952); DrIAULT, supra note 42, at 54-55; AKSAN, supra note 43, at 66.

46 For the khanate’s history under the Ottoman hegemony especially see:
ALAN W. FisHER, THE CRIMEAN TATARS (1978).

47  AKSAN, supra note 43, at 66.

48 HALM GIRAY, GULBUN-1 HANAN 116 (1332/1913-14).
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Saint-Priest (1768-85), offered mediation and negotiated with
the Russian Ambassador Alexander Stakiev. With the War of the
Bavarian Succession going on, Russia wanted to avoid another
war and accepted the French mediation offer.*” The Ottomans
had to accept this fait accompli with the Aynalikavak Convention
(Tenkihname) on March 21, 1779 (Rabi‘ al-Awwal 3, 1193).%°
Having spent his youth in St. Petersburg, Sahin Giray was con-
sidered a snob in the conservative Crimean and Ottoman circles,
and he was known to be pro-Russian. However, with the conven-
tion, he was appointed as khan in a lifetime position. His poli-
cies, such as suppressing his rivals, abolishing the privileges of
the pious foundations, imposing new taxes, and forming a new
army clad in Western-style uniforms, further alienated the pub-
lic.”!

In April 1782, an uprising led by Sahin Giray’s brother,
Bahadir Giray, erupted against his rule. In the following days,
two men, the representatives of the Taman residents, arrived in
Istanbul. They brought with them the petitions and grievances
of the population. On May 25, 1782, they presented a verbal
report, and officials who interviewed them prepared a written
report (takrir). They aired their complaints about Sahin Giray
and his oppressive rule. The representatives expressed the wish
of the residents of Taman: either the Ottoman sultan would des-
ignate a province for them in the Ottoman territory to which they
could emigrate, or, as in the past, Taman must be placed under
Ottoman rule. They also added that they came to Istanbul hoping
for salvation, and that unless the Ottoman government protect-
ed them, the residents of Taman would perish. The report also
provided information about the uprising led by Bahadir Giray
and Arslan Giray, their popularity, and the flight of Sahin Giray
toward Russian territory.>

The Crimean Crisis occurred during the American War of
Independence (1775-83). In 1778, France joined the war against

49  For the details of the negotiations, see his memoirs: FRANGOIS EMMAN-
UEL GUIGNARD DE SAINT-PRIEST, | MEMOIRES: REGNES DE Louis XV ET DE Louis XVI
170-73 (1929).

50 For the original text see SAT., TS. MA. d/9923.

51 VASIF, supra note 2, at 11.

52 SAT., AE., SABHI., 115/7758, 12/6/1196.
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Britain.** Finally, Britain and the United States started negotia-
tions and signed their preliminary peace agreement in November
1782. The defeat the British fleet inflicted on the French fleet at
the Battle of the Saintes (iles des Saintes in the West Indies) on
April 12, 1782, and the unsuccessful attack on Gibraltar by the
joint French and Spanish fleets in September 1782, convinced
the parties to sue for peace. The preliminaries were signed on
January 20, 1783. The war was to end with a series of treaties
signed at Versailles on September 3, 1783.3 In this period, given
the need to form an alliance to balance France in Europe, Brit-
ish foreign minister Charles Fox favored the idea of appeasing
and forming an alliance with Russia.*® This diplomatic situation
created favorable conditions for Russia’s expansion against the
Ottoman Empire and neither France nor Britain was in a position
to diplomatically or militarily support the Ottomans.

Russia strengthened its position even more by forming
an alliance with Austria, the long term rival of the Ottomans.
Russian foreign policy went through a modification in the
1780s. Nikita Panin built the Northern System/Alliance (an alli-
ance with Prussia), which increased Russian influence and pres-
tige in Europe.*® However, Panin, seen as pro-Prussian, lost his
influence and was replaced by Alexander Bezborodko in May
1781, whom Prince Grigorii Potemkin supported. This change
was the expected result of abandoning the Prussian alliance and
pursuing a more ambitious expansion plan toward the Ottoman
Empire.”” This objective, the so-called Greek project that envis-
aged the partition of the Ottoman Empire between Austria and
Russia, was to be based on the secret Austro—Russian Treaty of
1781 (May—June). In January 1781, a draft treaty was penned.
However, the issue of which monarch would take precedence in
signing the treaty stalled the negotiations. In a letter written to

53 Paur W. ScHROEDER, THE TRANSFORMATION OF EUROPEAN PoLITICS,
1763—-1848, 38 (1994).

54 Droz, supra note 45, at 156—58; ANDREW STOCKLEY, THE EUROPEAN
PoweRs AND THE PEACE NEGOTIATIONS OF 1782-1783, 177-83 (2001).

55 Schroeder, supra note 53, at 46.

56 Hugh Ragsdale, Russian Foreign Policy, 1725-1815, in 2 THE CaM-
BRIDGE HisTory oF Russia 512 (Dominic Lieven ed., 2015).

57 Id
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Potemkin in April, Catherine mentioned a solution to overcome
the precedence problem: rather than a formal treaty, the two
monarchs would exchange letters signed individually by each.*®
The treaty came in the form of an exchange of letters written by
the respective hands of the two monarchs, and its existence was
revealed only in June 1783.% According to the treaty, among
other obligations, Emperor Joseph of Austria undertook to de-
clare war or make a diversion with forces equal to those used by
Russia against the Ottoman Empire if the latter failed to fulfill
its obligations. The plan of operation and “equivalents,” the Ot-
toman possessions that Austria would gain, were to be discussed
in advance. In addition, he undertook to defend Russia with all
his forces if Russia was attacked by another power while at war
with the Ottoman Empire. The treaty was to last eight years.*” In
this period, Russia and the Ottoman Empire negotiated two ma-
jor issues: a trade treaty, and taxes in Wallachia and Moldavia.
The uprising and upheaval in the Crimean Khanate added anoth-
er major issue to the agenda. Even though the empire had its sui
generis patrimonialist structure of authority and decision-mak-
ing processes (in Weberian terms, “sultanism”), it is possible to
observe that the civilian bureaucracy (kalemiyye) started to grow
and gain power after the sixteenth century.®' Sultan Abdiilhamid
resorted to the method of consultation councils to reach unani-
mous decisions with the participation of the larger bureaucracy
to ensure the legitimacy of the decisions made in the face of
difficult negotiations with Russia.®

58 These letters are dated in Julian, also known as the Old Style, and
throughout this paper, I will convert them to Gregorian. The letters contain valuable
information about state affairs and have been translated into English from their Rus-
sian originals. DoucLas SmiTH, LOVE & CONQUEST: PERSONAL CORRESPONDENCE OF
CATHERINE THE GREAT AND PRINCE GRIGORY POTEMKIN 112—13 (2005).

59 Isabel de Madariaga, The Secret Austro-Russian Treaty of 1781, 38
THE Sravonic AND EasT EuroPEAN REVIEW 114 (1959).

60 Id. at 124-25.

61 Halil Inalcik, Decision Making in the Ottoman State, in DECISION
MAKING AND CHANGE IN THE OTTOMAN EMPIRE 13 (Caesar E. Farah ed., 1993).

62 Neumann pointed out the deficiencies of these councils since their de-
cisions “stayed within the narrow bounds of a given, formulated policy and consisted
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Making without Decision Makers: Ottoman Foreign Policy circa 1780, in DECISION
MAKING AND CHANGE IN THE OTTOMAN EMPIRE 31 (Caesar E. Farah ed., 1993).
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In the first week of July 1782, another delegation from
Crimea arrived in Istanbul. They, too, were supporters of Bahadir
Giray. An undated report (telhis) by the grand vizier (sadrazam)
provided information to the sultan about the situation in Crimea.
The document provides information about the interregnum pe-
riod in Crimea, which started with Sahin Giray’s flight to Kerch
(Ker¢) for Russian protection and Bahadir Giray’s political ac-
tivities. It mentions that a delegation from Crimea arrived the
day before, bringing with them the petitions of the residents of
Crimea and a letter from Arslan Giray. In addition, Zahid Efen-
di, gadi of Caffa (Kefe), who headed the delegation, presented a
report. All these documents were handed to the chief of scribes
(veisiilkiittab) and shaykh al-Islam, and they were all read aloud.
According to the grand vizier, as the petition for Bahadir Gi-
ray’s election had not arrived, it was wise to wait until its arriv-
al. Then, the Ottoman government would inform the Russian
ambassador in Istanbul and tell him that since the Tatars elected
a new khan, based on the traditions and clauses of the treaties
between the Ottoman Empire and Russia, the Ottoman govern-
ment would approve the election. The grand vizier reported that
he also had informed the other senior bureaucrats through his
chief assistant (saddret kethiidast) and a consultation council
(mesveret meclisi) with the participation of senior bureaucrats
would take place to discuss the issue. Then, on the top margin of
the same document, the Sultan summed up his thoughts. In his
view, Russia would not give up its support of Sahin Giray. What
would happen if Russia insisted on installing Sahin Giray back
on the throne again and breached the treaty? When the election
petition arrived, it would be necessary, with extreme diligence,
to discuss and solve the issue with the Russian ambassador in
the framework provided by the treaty.®

Another report penned by the grand vizier is connected
with the previous document, and it mentions that the Sultan had
requested a consultation council to discuss the petitions of the
residents of Crimea brought by Zahid Efendi three days prior
and also the minutes of the meeting with the delegation and to
decide for the Porte what course to follow. It was convened on

63 SAT., AE., SABHI.,16/1455, 10/07/1203.
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July 7, 1782.% The participants decided it would be best to wait
until the arrival of the petition confirming the election of the
new khan. However, in the meantime, to show Russia that the
Porte adhered to its treaty obligations, the petitions of Crimean
residents were to be shown to the Russian ambassador.> One
of the participants, Ahmed Resmi Efendi, born in 1700, was 82
years old at that time and had no senior position in the bureau-
cracy; in modern terms, he was retired from government service.
However, thanks to his vast experience in diplomacy, he was
invited to the meeting (he died on August 31, 1783).% Aware of
the Russian support for Sahin Giray, despite the dislike of him
on the Ottoman side, the Porte did not hastily side with Bahadir
Giray. The Ottomans felt responsible for protecting the Muslim
population of Crimea: it was hard to ignore their pleas for help.
The Crimean delegation had an audience with the grand vizier
on July 27, 1782 (Sha‘ban 16, 1196), asking for assistance.’
As the upheaval in Crimea continued, France, a long-
time ally of the Ottoman Empire, felt it necessary to warn the
Porte. The chief translator stated that he was instructed by his

64 The document does not provide any information about its year but
clearly states that the meeting occurred on Rajab 26. However, a clue helps us to date
its year as 1196 AH. So, the date of the document would be July 7, 1782. The docu-
ment provides the list of participants and mentions the director of the Imperial Arse-
nal, Halil Hamid Efendi, as one of the participants. As one of the leading statesmen
of the period, he served in various posts. He was appointed as the director of the Im-
perial Arsenal on September 23, 1781 (Shawwal 4, 1195), and he served in this post
until August 24, 1782 (Ramadan 15, 1196), when he was appointed chief assistant for
the second time. This information helps us to confirm the date of the aforementioned
report. Also, based on the phrase “three days prior,” it is possible to deduce that the
audience with the second Crimean delegation took place on July 4, 1782. In the zeyl
written by Ahmed Cavid, which is also known as verd-i mutarrd, to Ahmed Taib’s
work on the biographies of the Ottoman grand viziers, more information about Halil
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ambassador to suggest the Porte act cautiously regarding the ap-
proval of the new khan. Three months prior, the king of France
ordered his chancellor to pen a letter, which instructed the French
ambassador to have a careful eye on the foreign affairs of the Ot-
toman Empire so that it would not open a campaign for minor
matters but rather follow a cautious foreign policy because it
was not the right time to start a war. It was suggested that the
Porte send the imperial patent only after informing and discuss-
ing the issue with the Russian ambassador. In reply, the chief of
scribes denied the intention to approve the elections and stat-
ed that the Ottoman Empire respected its treaty obligations and
would continue to do so. On the top margin of this report, the
sultan wrote his opinion. According to him, if Sahin Giray fell
out of favor in the eyes of the Tatar nation, they would naturally
elect someone else, and as the Russian ambassador would be in-
formed afterward, why should it violate the treaty stipulations?%®

The election of Bahadir Giray further complicated Otto-
man—Russian relations. Bahadir Giray then sent a delegation to
Istanbul to present the election petition and demand official doc-
uments for his enthronement. Ahmed Vasif does not provide the
exact date of this new delegation; however, thanks to a report,
it is possible to determine its date.® In this difficult situation,
a consultation council was convened, and the abovementioned
report informed the sultan about its decision. The text clearly
states the meeting date is Sha‘ban 21. Though it does not pro-
vide information about the year, as Halil Hamid Efendi is listed
among the participants as the director of the Imperial Arsenal, it
is safe to date it for the year 1196. Thus, the meeting date is Au-
gust 1, 1782 (Sha‘ban 21, 1196). The stipulations of the Kiigiik
Kaynarca Treaty and Aynalikavak Protocol about the status of
the Crimean Khanate and the petitions of the Crimean popu-
lation were read aloud; then it was asked what the best course
of action would be. Since Bahadir Giray was elected as khan,
should the documents approving his election be dispatched im-
mediately, or were the two states bound to discuss the issue first?
Then, the participants discussed the issue and decided to inform

68 SAT., AE., SABHI., 15/1349.
69 VASIF, supra note 2, at 12.
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the Russian ambassador as stipulated in the treaties. In his writ-
ten opinion on the document, the sultan stated that he found the
council’s decision logical and ordered the grand vizier to inform
him about the forthcoming interview with the ambassador. How-
ever, if the ambassador wanted to communicate with his sover-
eign or totally refused the new elections and Sahin Giray rose
to the throne again, it would mean destruction for the Crimean
people. As a result, the Porte would be held responsible for it,
and it would cause popular discontent. According to the sultan,
establishing Bahadir Giray on the throne was the better option,
and he wanted the grand vizier to focus on the issue.”

The last week of August 1782 witnessed important
changes in the Ottoman administration. A large fire that started
on August 22 and lasted about three days destroyed many neigh-
borhoods of Istanbul, and the Janissaries’ inefficiency and lack
of discipline in putting out the fire led to the dismissal of Grand
Vizier Mehmed izzet Pasha. He was dismissed on August 25,
1782 (Ramadan 16, 1196), and Yegen Mehmed Pasha succeeded
him. In addition, Omer Vahid Efendi, the chief assistant, was re-
placed by Halil Hamid Efendi.”" With the increasing problems in
foreign policy, the sultan probably wanted a more dynamic ad-
ministration. A few weeks later, Shaykh al-Islam Mehmed Serif
Efendi was removed from his post, and Seyyid Ibrahim Efendi,
the then chief of the descendants of the Prophet, succeeded him
on September 13, 1782 (Shawwal 5, 1196).

These developments later evolved into a diplomatic cri-
sis, resulting in a series of meetings between Ottoman govern-
ment members and lengthy diplomatic negotiations with Rus-
sian ambassador Bulgakov, as Russia insisted that Sahin Giray
was the legitimate ruler and backed him. In a letter dated June

70 SAT., HAT., 1429/58520, 29/12/1196. I could not find any document
clearly mentioning sending the imperial patent for the approval of Bahadir Giray’s
election, yet this document shows the sultan’s willingness to support his claim to
the throne. Enverfi is silent on the issue and claims that the Ottomans waited for the
Russian ambassador’s reply before issuing the patent: ENVERI, supra note 67, at
ff. 267/B-267/A. Fisher suggests that the Ottoman government approved the elec-
tions and issued the patent, and at the end of May 1782, the Tatar delegation returned
to Crimea with the patent. ALAN W. FiSHER, THE RUSSIAN ANNEXATION OF THE CRIMEA,
1772-1783, 123 (1970).

71  ENVERI, supra note 67, at f. 270/A.
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16, 1782, Catherine informed Potemkin about the uprising in
Crimea and asked Potemkin to go to Crimea to support the
khan.”” However, Sahin Giray used his loyal military forces in
Crimea and Russian support to cruelly suppress his rivals and
the people, ultimately alienating even Catherine, as his behavior
could easily trigger another uprising. In a letter dated September
23, 1782, Catherine reminded Emperor Joseph about the secret
clauses of their alliance and a possible partition scheme of the
Ottoman Empire.” Joseph replied by listing the Ottoman territo-
ries he was interested in as part of the partition scheme, yet also
mentioning the diplomatic and military difficulties that the op-
position of France and Prussia could cause for Austria. France’s
passivity was vital; maybe it could be convinced with a share of
the partition, such as Egypt.”*

Potemkin returned to St. Petersburg in October 1782, and
in a long letter, probably written before Catherine’s secret or-
der (December 25, 1782) authorizing him to annex the Crimean
Khanate, he urged Catherine to annex the khanate immediately.
He was probably pointing out the ongoing Anglo—French War
when he emphasized the urgency of the annexation. Then, he list-
ed the advantages of annexation from political, security, and eco-
nomic viewpoints.” Catherine signed a written order on Decem-
ber 25, 1782, that authorized the annexation of the khanate when

72 Smith, supra note 58, at 120-22.

73 Alfred von Arneth published this letter in his book. Even though the
book is in German, he published this and other letters between Catherine and Joseph
in their original language, French. For the full text, see: ALFRED VON ARNETH, Jo-
SEPH II UND KATHARINA VON RussLAND: IHR BRIEFWECHSEL 143-57 (1869). In this
long letter, Catherine evaluated the situation of other monarchies of Europe and the
weak state of the Ottoman Empire to convince Joseph that a war against the Ottoman
Empire would be easy and would not create much diplomatic difficulty with France
and Prussia. She also stated that Russia could demand only the Ottoman city of Ozi
and its environs between the Bug and Dniester rivers (“la ville d’Oczakof avec son
district entre les rivieres du Bog and et du Dniester”) and one or two islands in the
Aegean Sea to improve her subjects’ trade and security (“une ou deux iles dans I’Ar-
chipel pour siireté et la facilité du commerce ses sujets”) for the purpose of equality
of acquisitions.

74 Id. at 169-75.

75 He wrote: “If you do not seize right now, there will come a time when
everything we might now receive for free, we shall obtain for a high price.” SmitH,
supra note 58, at 123-25.
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certain conditions emerged.”® Nolde has published this order in
his book: Catherine mentioned the endless instability and the in-
fluence the Ottoman Empire had over the Crimean population,
uprisings in the Crimean Khanate after becoming independent,
and the high cost of suppressing them for Russia as the excuse
for annexation. Still, the idea appears hypothetical as a plan to
implement in case of a war with the Ottoman Empire.”’

In the fall of 1782, Russian forces entered Crimea and
completed the conquest in October, installing Sahin Giray on the
throne.”® The Ottoman government protested against this inter-
vention. Yet, in the first half of December, due to the alliance
between Russia and Austria, their ambassadors presented ultima-
tums to the chief of scribes, Mehmed Hayri Efendi. The Russian
ultimatum included three demands. The first demand was for the
right to trade and navigation in the Ottoman Empire. The second
article was on Crimea. It urged the Porte to refrain from interfer-
ing either openly or covertly in the affairs related to the khanate.
The Porte was reminded that the khan was an independent ruler
and was not under the Porte’s tutelage. The third demand was
about the jizya tax to be paid by the autonomous principalities of
Wallachia and Moldavia.” The Austrian ultimatum warned that
as Russia was its loyal ally, due to this firm alliance and the prox-
imity of common borders between Russia and the Ottoman Em-
pire, the Emperor would not be a neutral observer about the men-
tioned disputes, and it included the same demands in the Russian
note. Both ambassadors requested an urgent reply to their notes.*

These ultimatums led the Ottoman government officials
to convene a consultation council on December 14, 1782 (Muhar-
ram §, 1197). In the view of the Ottoman statesmen, Austria and

76 De Madariaga, supra note 59, at 135.

77 Boris NoLDE, 2 La FormaTION DE L’EMPIRE RUSSE: ETUDES, NOTES ET
DocuMENTs 162-63 (1953).

78  FIsHER, RussIAN, supra note 70, at 130.

79  VASIF, supra note 2, at 12.

80 Id. at 13. At this point, it must be added that the references to the alli-
ance relationship in the ultimatums could be understood as a reference to Austria’s ac-
cession to the League of Armed Neutrality in October 1781. However, as De Madaria-
ga underlined, “. . . it should have been obvious that the alliance referred to in the ulti-
matums presented to the Porte could not have been the League of Armed Neutrality.”
De Madariaga, supra note 59, at 134.
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Russia had already deployed troops on the borders and were
ready to attack anytime, while the Ottoman borders lacked such
preparation. As a result, they decided to gain time for military
preparations in case a war became inevitable and inform the am-
bassadors that the Ottoman government would continue to re-
spect its treaty obligations.®!

As the crisis escalated, on December 31, 1782 (Muhar-
ram 25, 1197), Mehmed Pasha was dismissed, and Halil Hamid
Pasha succeeded him as grand vizier. Mustafa Efendi became
his chief assistant.®? Thanks to his skills, Halil Hamid Pasha rose
to that position at the age of forty-eight, a relatively young age
compared to his predecessors; according to Bouquet’s calcula-
tion, the average age of his predecessors was fifty-seven.®? As
the prospect of a war with Russia loomed over the horizon, this
energetic and able grand vizier tried to reform the Ottoman mil-
itary, especially the Janissary Corps, to maintain discipline and
organize the deployment of troops and storage of food supplies
and ammunition in strategic garrisons which his predecessors
had mostly ignored.?

Around the same time, the princes of the Ottoman auton-
omous principalities, Wallachia and Moldavia, who served as
the intelligence gathering centers, started sending detailed intel-
ligence reports. In his report dated December 30, 1782 (Muhar-
ram 24, 1197), Nikola (Prince of Wallachia, Eflak Voyvodast)
informed the Porte about the preparations of Austria and Russia:
Russia was preparing its Baltic Fleet to deploy it in Italy.* In a re-
port dated December 31, 1782 (Muharram 25, 1197), Aleksandr
(Prince of Moldavia, Bogdan Voyvodasi), also provided alarm-
ing information. According to his report, Russia had built three
warships in Kherson, and despite the orders of the Tsarina to
complete the building of three similar ships there by May, sixteen

81 VASIF, supra note 2, at 12—15.

82  AHMED TAIB, supra note 64, at 35; SUREYYA, supra note 64, at 2:299;
Uzungarsili, supra note 64, at 217; ENVERI, supra note 67, at f. 284/A.

83  Orivier BouQUET, VIE ET MORT D’UN GRAND VizIR, HALIL HAMID Pa-
cHA (1736-1785) 135 (2022).

84  Uzungarsili, supra note 64, at 222-23.

85 SAT., C., HR., 72/3557, 24/01/1197.
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workers had died of the plague, and the construction stopped.*
Russia had twelve divisions alongside the Polish border, and
generals like “Repnin” (Nikolai Repnin) and “Soltikof” (Ivan
Saltykov) were ready in their positions. The Russian generals
waited for the Ottoman government’s reply to the ultimatums.
Austria had issued sleighs for a quick deployment and winter
clothing with sheepskin lining to its soldiers.?” Nikola sent anoth-
er alarming report on January 27, 1782 (Safar 22, 1197). Austria
was stepping up its military preparations, transporting arms and
ammunition, and taking out large loans from the lenders in Brus-
sels and Vienna. Like Russia, Austria awaited the Ottoman reply
to the ultimatums. Austria was reinforcing its Danube Fleet, and
80,000 Austrian soldiers were deployed along the Ottoman bor-
der. A French source from Vienna provided the information that
the emperor had a long interview with the French ambassador.
Due to its relationship with Austria, France could not be of much
help to the Ottoman Empire, and it could not oppose the Rus-
sian right to navigation. The same source stated that the rumors
about an alliance between Austria and Russia were heard in Vi-
enna, too, but he did not find that information reliable.®® Another
report by Nikola, dated February 8, 1783 (Rabi" al-Awwal 5,
1197), provided more information on Austria’s military prepara-
tions. Emperor Joseph inquired if Prussia would attack Austria
in case of a war with the Ottoman Empire and received assuranc-
es. The workshops were preparing for war production, even on
Sundays, considered holy by the Austrians. Russia’s Black Sea
Fleet consisted of six large and fifteen medium- and small-sized
ships. More importantly, due to the rumors in Vienna that France
would take part in a war against Austria, the French ambassador,
on various occasions, had made it clear that France would not
intervene in the affairs concerning the Ottoman Empire.®’ The

86 Arriving in Kherson and writing to Catherine on May 24, 1783 (May
11, 1783, O.S.) Potemkin was very disappointed with the progress the Admiralty at
Kherson had made regarding shipbuilding in Kherson. It had been decided to build
seven ships in 1783, though, upon his return, he found that there was not enough wood
and the existing wood had rotted. He immediately started to organize and establish a
special commission. SMITH, supra note 58, at 132.

87 SAT., HAT., 12/439, 25/01/1197.

88 SAT., C., MTZ., 16/800, 23/02/1197.

89 SAT., C., MTZ., 18/856, 05/11/1197.
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intelligence reports showed the Ottomans the readiness levels of
Austria and Russia to start a war even during winter, and they
could clearly not rely on France for their cause.

In a letter dated January 17, 1783, Catherine invited Jo-
seph to start formal negotiations with her regarding the partition
of the Ottoman Empire and joint military planning.*® Still, Jo-
seph was hesitant in his response. In his letter to Catherine dated
February 25, 1783, he was satisfied with the Porte’s acceptance
of the ultimatums and was very happy about the success of their
joint démarches. Regarding Catherine’s last letter, which invited
him to start formal negotiations for partition and war planning,
Joseph replied that “le grand objet” (the partition scheme) was
for a situation in which the Ottoman Empire declared war and
as this was not the case, he had no reason to attack.”’ Catherine
tried to convince Joseph in another letter, but Joseph argued that
the Porte fulfilled its obligations.*?

Finally, Catherine shared the idea of annexing Crimea
in her letter dated April 18, 1783. According to her, despite the
promises they made in the face of the joint ultimatums, the Porte
had sent an officer with a detachment to Taman to take Taman
into the sultan’s possession and exercise his sovereignty. After
the Crimean Khan sent one of his officials as an envoy, the Turk-
ish commander beheaded him publicly. She was now forced to
bring about “a new situation” between Russia and the Ottoman
Empire, and she hoped that the Porte would prefer peace to
war. If not, her forces were ready to enter the war and repel an
attack.” In his reply, dated May 19, 1793, Joseph mentioned
receiving the manifesto attached to her letter. However, there
were differences between his and her positions about executing
the goals. A quick look at his topographic and political situation
would convince her. In addition, Russia’s annexation of Crimea,
Taman, and Kuban differed from the stipulations of the Treaty
of Kiigiik Kaynarca and its following conventions.”* Emperor
Joseph did not want to be dragged into a war, given the difficult

90 VoON ARNETH, supra note 73, at 182—88.
91 Id. at 188-91.

92 Id. at 191-95.

93 Id. at 193-95.

94 Id. at 202-4.
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position of his empire. Yet, since it was his duty to convince
France, he used this opportunity to finally inform France about
the “defensive treaty” between Russia and Austria. If Austria did
not want to lose Russia to an alliance with Prussia, then Austria
had no choice but to support her, a fact that France could un-
derstand since its policy also aimed at containing Prussia. Still,
Austria would obtain Moldavia and Wallachia from the Ottoman
Empire if a war erupted.”

Thanks to the new intelligence reports, the Ottomans
started to receive more information about the situation in the
khanate. Aleksandr, the Prince of Moldavia, sent a report dated
April 20, 1783 (Jumada al-Awwal 17, 1197). According to his
sources Sahin Giray, with the aid of 26,000 Russian soldiers,
had gained control over the khanate, and got twenty nobles
killed while imprisoning his brother, who revolted against him.
Austria and Russia wanted Wallachia and Moldavia to become
independent. Austria was also interested in territories in Bosnia
and the city of Belgrade. Venice had completed the construction
of seven warships and started constructing three galleons and
six frigates. It dispatched a flotilla consisting of eight galleons
to the island of Corfu, along with orders to be ready.’® This news
indicated Venice’s possible intentions to attack the Ottoman pos-
sessions in the Mediterranean in cooperation with Russia.

Catherine was anxious to complete the annexation by
publicly announcing the annexation manifesto as soon as pos-
sible since Britain and France signed the preliminaries in Jan-
uary 1783, and France could turn its attention to the east and
start supporting the Ottoman position. However, there were
delays. In his letter dated June 10, 1783, Potemkin replied to
her criticisms about the delay and complained about the khan.”’
Finally, on July 23, 1783, Potemkin informed Catherine that the
Crimean elites had taken the oath of allegiance.”® A document
in the SAT confirms this chronology. It is a letter that was sent

95 De Madariaga, supra note 59, at 138.

96 SAT., TSMA., E., 731/1, 17/05/1197.

97 He wrote: “At present the Khan has still not departed, which prevents
me from publishing the manifestoes. The Tatars will not be free to act till he leaves the
Crimea.” SMITH, supra note 58, at 134.

98 Id. at 142.
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to the garrison commander of Hocabey (modern-day Odesa) by
a resident of Crimea. The document states that Russians came
to Karasu with their soldiers and set up a big tent. Their leader,
named Kotamke and Grap (“Kotamke ve Grap dimekle maruf,”
referring to Prince Potemkin and his title in German, “Graf”),
gathered all the leading people of the Crimea to that tent and
read aloud the sublime edict of his monarch on July 21, 1783
(Sha‘ban 20, 1197).

Based on an Ottoman document, it is safe to assume that
the Ottomans did not know about the annexation or the manifesto
as of mid-June. However, they had suspicions about Russia’s in-
tentions. A consultation council was convened on June 15, 1783
(Rajab 14, 1197). A report about Russia’s intention to annex the
Crimean Khanate sent by the French ambassador through the
chief translator of the Swedish embassy was read aloud.'® The
military situation and preparations were discussed. In addition,
it was mentioned that Russia had about ten ships in Alikurna
(Livorno in Italy) and was about to send twelve more ships. The
movement of the Russian fleet from the Baltic Sea to the Medi-
terranean was seen as part of a plan to attack the Ottomans.'*! The
participants agreed to postpone the war decision to the following
spring with the condition that preparations continue.'%?

It seems the Ottomans learned about the annexation
sometime in late October. Vasif provides a translation of the
Russian annexation manifesto, which the Porte received. In
addition, according to his account, the Ottoman statesmen dis-
cussed issuing a counter-declaration against the Russian man-
ifesto since it blamed the Ottoman Empire for the chaos in the
khanate. However, they decided that without completing the
military preparations, issuing a declaration would invite the
enemy to start hostilities, so they decided to postpone issuing

99 SAT., HAT., 23/1108, 29/12/1197.

100 It is possible that since France was an Austrian ally, the French ambas-
sador did not want to convey that information officially and instead chose unofficial
channels.

101 To my knowledge, the Russian Baltic Fleet was not deployed in the
Mediterranean. It seems Potemkin suggested this move initially, but Catherine re-
fused. In a letter dated May 3, 1783, he wrote, “Time will prove to you how wisely
you acted in not sending the fleet.” SmiTH, supra note 58, at 130.

102 SAT., HAT., 1415/57856, 14/07/1197.
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it.!” According to a report located in the SAT, the grand vizier
informed the sultan about this council and its decision. The doc-
ument does not contain any information on its date; however,
it is possible to infer that it was written sometime in October
as it mentions military preparations during the approaching
winter. It clearly mentions the draft counter-declaration and the
participants’ decision to postpone issuing it. The participants
believed that issuing it before the military preparations were
completed would only serve to provoke the enemy and decided
that the preparations must be completed by the spring and only
after that the counter-declaration be issued. However, the sultan
was not very happy with that decision. He penned his opinion
and criticized the bureaucrats for postponing everything to the
following spring.'®

The chief of scribes met the British ambassador on Oc-
tober 23, 1783 (Dhi ’I-Qa‘da 26, 1197). Given how well-pre-
pared Russia and Austria were, the ambassador warned against
a possible war and shared Britain’s intention to offer its good
offices in the crisis. The chief of scribes insisted on France’s
involvement in the initiative. Shortly after, another consultation
council convened, and after reading the intelligence reports,
Ottoman officials discussed the possibility of a military attack
by Russia and Austria during the winter months. They also dis-
cussed the precautions for ensuring discipline in the military.'®
An important topic on the agenda was whether to issue a decla-
ration concerning the Russian violation of the peace treaty. The
fleet admiral favored issuing it, and he argued that postponing it
so long was inappropriate. Then, the grand vizier argued that the
idea behind postponing it was to gain time until the spring since
issuing it would mean declaring war, and because the prepara-
tions were not completed yet, it would lead to an enemy attack
on the Ottoman territory. He also reminded the admiral that the
previous consultation council decided to postpone its declara-
tion unanimously. The admiral replied that the Russians might
interpret postponing it further as a sign that the Ottoman Empire

103 VaAsiF, supra note 2, at 25-29.
104 SAT., HAT., 1451-80, 10/07/1203.
105 VAsiF, supra note 2, at 32-33.
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accepted this fait accompli in Crimea. Grand Vizier Halil Hamid
Pasha and Fleet Admiral Hasan Pasha did not get along well; the
latter was greatly respected and influenced Sultan Abdiilhamid,
undermining the grand vizier’s authority; they were heads of ri-
val factions within the bureaucracy.'* The fleet admiral supported
a more aggressive policy against Russia. Shaykh al-Islam Meh-
met Ataullah Efendi joined him this time and supported issuing
the counter-declaration.'”” The participants were asked to vote,
and it seems the opposition led by Hasan Pasha changed their
minds, and they unanimously voted to issue it without further
delay. It appears that since his influence over the sultan was
known, Hasan Pasha’s criticisms might have been regarded as
the sultan’s opinion, and by appealing to the participants’ emo-
tions, he could change their position on issuing the counter-dec-
laration. However, according to Vasif, it was postponed again
upon warnings by “the well-wishers” of the Ottoman Empire.'
At this point, one may argue that the grand vizier may have con-
vinced the sultan.

The Ottomans regarded this annexation as a clear breach
of the peace treaty of 1774, which had provided independence
to the Crimean Khanate. The military preparations under the
leadership of the new grand vizier continued, but there were
many problems in equipping and deploying troops. The Otto-
man statesmen tried to gain time through negotiations until the
spring of 1784 and to involve Britain and France as mediators.
However, sometime in early November, the Russian ambassa-
dor, Yakov Bulgakov, demanded an official document (sened)
from the Ottoman government to modify the past treaties’ claus-
es on the Crimean Khanate and to provide a de jure recognition
of the Russian annexation of Crimea, Taman, and Kuban. He
gave a translated text of the document to the chief of scribes
and warned that it was impossible to modify even one letter of
that document.'®”

106 Ismail Hakki Uzuncarsili, Cezayirli Gazi Hasan Pasa’ya Dair, 7-8
TUrKkIYAT MECMUASI 21 (1942); BOUQUET, supra note 83, at 305.

107 He was appointed to this post on May 20, 1783 (Cemaziyelahir 17,
1197), see: SUREYYA, supra note 64, at 3:476.

108 VaAsiF, supra note 2, at 34.

109 Id. at 58-59.
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While Austria and Russia gradually increased diplomatic
and military pressure on the Porte, their alliance created suspi-
cions in France and Prussia. It was shocking for France, techni-
cally speaking, an Austrian ally. It was especially alarming for
Prussia as Russia and Austria could now deal a serious blow
to Prussia in the event of war. This development led to some
rapprochement between France and Prussia. However, despite
his chancellor, Count Kaunitz-Rietberg, who strongly wished
to obtain an equivalent from the Ottoman Empire to compen-
sate for the Russian gains, Joseph hesitated and was unwilling
to continue with the partition scheme. First, as he rightly ob-
served, Russia had already gained what it wanted, but to get her
gains, Austria would probably fight the whole Ottoman army in
the Balkans while Russia would remain as “inattaquables spec-
tateurs” in Crimea. In addition, Austria’s gains could provoke
Prussia and expose Austria’s northern frontiers when Austria
was fighting the Ottomans.''? It is possible that Frederick II man-
aged to obtain the text of the secret Russian—Austrian alliance.'!!
Joseph, at least, was sure of it or pretended to be sure to point out
his difficult situation to Catherine as he wrote to her in his letter
dated October 6, 1782.!2

Though far from proving Joseph’s suspicions, probably
sometime in January or February 1783, the Prussian chargé d’af-
faires warned the Ottomans that Austria and Russia formed an
alliance and Russia would invade Crimea and Ozi while Austria
would invade Bosnian and Serbian provinces.'"* Probably in the
summer or autumn of 1783, Frederick sent a letter to his chargé
d’affaires at the Porte, who then sent the translator to read the
translation of this letter to the chief of scribes. According to
Frederick, if the Ottomans tolerated and accepted the Crimean
situation, the independent (actually autonomous) lands of Walla-
chia and Moldavia would share the same fate. Then, the Austrian

110 M. S. Anderson, The Great Powers and the Russian Annexation of
Crimea, 1783—4, 37 THE SLavoNic AND EAsT EUROPEAN REVIEW 29 (1958).

111 De Madariaga, supra note 59, at 143.

112 Joseph wrote: “Je suis bien stir que le Roi de Prussie est enformé avec
détail de tout ce qui se traite entre nous deux, méme dans le correspondance auto-
graphe.” VON ARNETH, supra note 73, at 162.

113 SAT., HAT., 18/799, 29/12/1197.
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emperor would act similarly and conquer Belgrade, Serbia, and
Karabuda provinces. However, if the Ottomans rejected the Rus-
sian demands, European circles believed that Austria’s attitude
would change.'*

Sometime in fall 1783 (Dhii ’1-Qa‘da 1197, September
28—October 27, 1783), Chief Assistant Mustafa Efendi was dis-
missed from his post, and Mehmed Hayri, the chief of scribes,
succeeded him. According to Enveri, Mustafa Efendi disagreed
with the grand vizier on foreign policy; he argued that the grand
vizier’s war preparations were a waste of resources and that
Russia did not intend to act against the Ottoman Empire. Upon
this appointment, Mustafa Efendi, who served at that time as
affixer of the sultan’s monographic signature (tevki’), came to
the post of chief of scribes.!!

After these developments, on November 29, 1783
(Muharram 4, 1198), Ottoman bureaucrats convened to discuss
the situation. Documents related to the Russian demand for the
sened and King Frederick’s letter were read to the participants.
Then, the grand vizier reminded them that they were all bene-
ficiaries of the empire. To fulfill their responsibility to the state
that provides for them, they were required to share their views
freely on the issue. After ordering the documents to be read
aloud again, he addressed the participants and asked their opin-
ions. There was silence. As a result, he suggested that the par-
ticipants read the relevant documents in their residences and
share their opinions later. He stated that he aimed to gain time
with negotiations, at least until the following spring.''® After he
gave his views about the military situation and the possibility
of a multi-front war, the answer to be given to the Russian am-
bassador was read aloud, and the grand vizier claimed that he
would try to ensure the appointment of a khan, rather than di-
rect Russian rule, and also, gain time. The participants wanted

114 SAT., HAT., 22/1068, 29/12/1198. About this letter, see: VASIF, supra
note 2, at 59—60.

115 ENVERi, supra note 67, at f. 316/B. Mehmed Siireyya only gives the
year (1197/1783) for Mehmed Hayri’s appointment to this position and gives his
name as Hayri Mehmed. He was a poet and had a divan. He used Hayri as his pseud-
onym, see SUREYYA, supra note 67, at 2:320.

116 VAsIF, supra note 2, at 63.
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the government to continue preparations as if there would
be a war.'"”

The fleet admiral met the British ambassador in Decem-
ber 1783. The ambassador advised avoiding a war given the
military situation and assured the admiral that his government
would see that no new demands would emerge from Russia and
Austria.'"® Sometime after this meeting, on December 15, 1783
(Muharram 20, 1198), the Ottoman delegation met the Russian
ambassador and informed him that the British and French am-
bassadors had written to their governments for mediation, and
until they received a reply from their governments, the Ottoman
government must postpone giving an answer to the Russian de-
mands. The delegation also implied their willingness to involve
Britain and France as guarantors in the negotiations. The am-
bassador rejected any mediation and stated that his instructions
required him to obtain a “yes-or-no answer” on issuing the sened
by the Ottoman Empire. His fear was that thirty days had passed
since he shared his government’s demands, and as deploying
troops on the borders was costly, one day, his government could
decide not to wait any longer and, instead, recall him.'"”

The next section will show how Ottoman statesmen
evaluated the empire’s military and fiscal weakness and pow-
er asymmetry in the face of a war against Russia and Austria.
Given the situation, the Ottoman statesmen regarded peace as
necessary. This understanding of the situation would form the
basis of their legitimizing efforts.

ACCEPTING THE EMPIRE’S MILITARY AND FiSCAL
WEAKNESS AND THE NECESSITY OF PEACE

Given the fact that Crimean khans were the successors of the
Cinghisid dynasty, and their vassal status contributed greatly
to the Ottoman claims of imperial leadership and legitimacy,
the independence of the Crimean Khanate was already a great
blow to their status. Still, the Ottoman sultans maintained their

117 Id. at 64-69.
118 Id. at 78-79.
119 Id. at 79-81.
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right to exert influence, at least in the religious sphere, with
the 1774 treaty. The Russian annexation of Crimea, Taman,
and Kuban was a worse situation for the Ottomans as Muslims
mostly populated these areas. The residents of these areas had
sent many delegations to the Ottoman capital throughout the
crisis, and their demands increased the psychological pressure
on the Ottoman decision-makers as with the annexation, these
people had to come under the rule of a Christian monarch. The
gravity of the situation and the consequences of a possible de-
cision made reaching a decision very difficult. Suggesting the
acceptance of Russian demands was in conflict with all the
values Ottoman statesmen stood for and could lead to loss of
prestige and legitimacy, yet suggesting the other option, war,
could lead to disastrous results and loss of even more territory
and population.

The first of the documents transcribed at the end of this
article can be classified as meeting minutes (mazbata).'* It is
written on an oversized (battal) paper.'?! It is an important doc-
ument as it shows the officials’ names and titles, allowing us
to understand their views on the empire’s military and fiscal
weakness and power asymmetry. It also provides an insight into
their concerns about the domestic consequences of their deci-
sions. Though its text does not contain any information about
its date, it is dated December 18, 1783 (Muharram 23, 1198) in
the catalog. As mentioned in the previous section, in the consul-
tation council that gathered on November 29, 1783 (Muharram
4, 1198), when asked about their opinion, most government of-
ficials had chosen to remain silent given the gravity of the issue
at stake. Grand Vizier Halil Hadmid Pasha realized this situation
and tried to eliminate the potential impact of group pressure by
asking the bureaucrats to share their views privately with the
chief assistant. It is also possible that the sultan previously de-
manded it from the grand vizier to find out what his bureaucrats
thought about the situation when freed from the risk of dis-
agreeing with the grand vizier publicly. Due to the location of

120 SAT., TSMA., E., 705/29, 23/01/1198.
121 On the characteristics of Ottoman documents and different types of
papers used, see: KUTUKOGLU, supra note 1, at 24-70.
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this document (the Topkap1 Palace Fond), it is possible to argue
that the sultan may have seen it. The bureaucrats visited Chief
Assistant Mehmed Hayri in his office, and the minutes of Fleet
Admiral Hasan Pasha’s interview with the British ambassador
were read to them. Then, they stated their views on the Russian
demand, and their opinions were recorded in this document.

It is safe to argue that Ahmed Vasif had access to this
document as he included it almost verbatim in his account. The
document has a page number on the top right margin, and it
seems it is the ninth and last page, as the text only covers half of
the paper. The names and titles of the officials were written in
red ink, which has now partly faded away. When compared to
the account provided by Ahmed Vasif, we can see that he started
with the views of Siileyman Feyzi, the chief accountant, and fol-
lowed the same order, yet, in the document, Siileyman Feyzi’s
first few sentences are missing as they were probably on the pre-
vious page.'? It is possible that the previous pages included the
minutes of the interview between Fleet Admiral Hasan Pasha
and Sir Robert Ainslie, the British ambassador. The document
does not include any information as to its date. Still, from the
date of the dispatch that Ainslie wrote to Fox in London about
his meeting with the fleet admiral, this document can be dated a
few days after December 6, 1783.'%

A total of five Ottoman statesmen visited the chief as-
sistant in his office to share their views: Siileyman Feyzi (chief
accountant),'” Ahmed Nazif (director of the registry of landed

122 VAsIF, supra note 2, at 82—87.

123 Ainsle to Fox, Foreign Office 78/4, no. 27, 10 December 1783, quot-
ed in AL1 I. BAGIS, BRITAIN AND THE STRUGGLE OF THE OTTOMAN EMPIRE: SIR ROBERT
AINLIE’S EMBAsSY To IsTaNBUL, 1776—1794, 16 (1984).

124 As mentioned above, even though his name is not listed on the docu-
ment, the document starts with his views (continuing from the absent previous page),
and through a comparison with Vasif’s account, it is possible to infer that it was Siiley-
man Feyzi. He was appointed to that post in November 1783. In 1777, he was appoint-
ed to the post of chief assistant to the grand vizier, and the next year, he was removed
from that post to serve as superintendent of the Imperial Arsenal. In 1779, he became
chief of scribes, though he was removed from the post in 1781. In 1786, he was again
appointed to the post of chief assistant to the grand vizier, a post he served about five
months before his removal. He died in 1794, see, SUREYYA, supra note 64, at 3:90.
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property),'® Celebi Mehmed (zevki’),'** Ebubekir Pasazade Sii-
leyman Beyefendi (riznamge-i evvel),'”” and Siilleyman Penah
(director of the Imperial Kitchen).'” Lalelili Mustafa (former
chief assistant)!? chose to send a written document instead.

Siileyman Feyzi pointed out the disturbing fact that Rus-
sia had a fleet in the Black Sea of 150 pieces. It could also obtain
naval support and ships from its allies in the Mediterranean, and
Russian and Austrian troops were ready to attack alongside the
borders. At the same time, the Ottoman Empire lacked the mil-
itary capacity to stop them."*® Though it was difficult to accept
their demands, waiting longer to discuss the issue could lead to
war. He suggested giving the reply decided at the consultation
council (to convince the Russian ambassador to wait for a reply
from the British and French governments). If he did not accept it
and insisted on returning to his country, then the chief of scribes
must tell him that they did not know he was determined to return
to his country and ask for some more time so that the Ottoman
government would reach an answer. Then, by convening the
state officials, a decision must be made.

125 He is also known as Nazif Ahmed. His father was Hac1 Selim Aga,
who had close ties to Sultan Abdiilhamid I. In addition to serving in other important
posts, Ahmed Nazif briefly served as chief assistant to the grand vizier in 1785. Then,
he was appointed to that post again in 1788, serving for approximately one year. How-
ever, he and his brother were executed by the new sultan, Selim III, in June 1789. Id.
at 4:562.

126 He was appointed as fevki” and superintendent of the imperial mint in
1782, though he was appointed to the post of nisanci in October 1783. He served in
other posts and died in 1800. His brother Lalelili Mustafa also served in important
government posts. Id. at 4:271-72.

127 His father was Ebubekir Pasa (Alaiyeli). He served in various govern-
ment posts and died in 1785. Id. at 3:86-87.

128 He served at various posts and died in 1786. Id. at 3:87.

129 Also known as Laleli Mustafa, he served in various government posts,
and in 1781, he became chief assistant to the grand vizier, though he was removed
from that post in January 1782. He served in other positions and died in 1798. /d. at
4:454-55.

130 This figure seems very much exaggerated. The Black Sea Fleet con-
sisted of fifteen ships of the line and twenty frigates at that time. For the development
of the Black Sea Fleet see John P. LeDonne, Geopolitics, Logistics, and Grain: Rus-
sia’s Ambitions in the Black Sea Basin, 1737—1834, 28 THE INTERNATIONAL HISTORY
REVIEW 28 (2006). The intelligence report sent by Nikola, prince of Wallachia, in Feb-
ruary 1783 gave the number of fifteen ships of various sizes. Siileyman Feyzi’s figure,
150, may also include merchant ships that could be equipped with guns.
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Ahmed Nazif argued that the decision made at the consul-
tation council was to convince the ambassador to wait a bit more
until a reply came from Britain and France. However, after read-
ing the minutes of the interview between the British ambassador
and the fleet admiral, there was no doubt that the former would
inform the Russian ambassador about the details of his interview.
As a result, he would not accept the Ottoman demand and would
insist on leaving for his country. The chief of scribes must still
give the decided reply. If the ambassador made it clear that he
would leave for his country, he must convince the ambassador to
postpone the issue to another meeting. During this time, the Otto-
man government would convene and discuss the issue. According
to him, despite the difficulty of accepting the Russian demands on
Crimea, it was known by all that the Ottoman Empire lacked the
naval forces to protect its shores on the Black Sea and the army to
protect its borders. If the ambassador left for his country, it would
mean war, and it was known that Russian and Austrian forces
were ready to march towards the Ottoman border.

Celebi Mehmed mentioned that it was evident that the
Russian ambassador would not accept waiting for a reply regard-
ing English and French mediation. It was also evident that if a
negative reply was given to him, being ready, Russian and Aus-
trian troops would march to the Ottoman borders during winter,
and Russian naval forces would attack the Ottoman Black Sea
coast. The Ottoman Empire lacked the troops to defend its bor-
ders, and deploying troops would be difficult under winter condi-
tions. In addition, the letter previously sent by Siileyman Pasha,
Governor of the Cildir Province, through himself, informed the
government that Prince Heraclius of Tbilisi accepted Russian
suzerainty and Russian forces entered the area and opened new
roads in Georgia through the Ananur route suitable for carts. If
the gates of war opened, Heraclius, in cooperation with the Rus-
sian forces, would attack Cildir and Kars, and another Georgian
prince, Solomon, would attack Cildir, Fag, and Anakra. It had
been just two months since the men who were sent to repair the
Cildir fortress arrived at their destination, and artillery pieces
and ammunition intended for Cildir could not be transported and
were still in Trabzon. If war started, that front, too, would need
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commanders, soldiers, large amounts of ammunition, food sup-
plies, and money. The enemy would launch attacks on all fronts
to create panic and diversion. These issues must be thoroughly
taken into account, and for these reasons, in his opinion, rather
than giving the ambassador a final answer, the chief of scribes
must do his best to postpone the issue until another meeting when
the government officials must come together to discuss the issue
again. It was imperative to consider the situation of the Ottoman
Empire and its enemies.

Ebubekir Pasazade Siileyman (riznamge-i evvel) men-
tioned that due to his responsibilities with the Imperial Arsenal,
the fleet admiral shared the interview with the British ambassa-
dor with him. The ambassador had assured the admiral that the
Crimean problem would be solved without issuing any official
document about the Russian annexation, and Austria would not
come up with demands. In his view, if these guarantees were giv-
en, as the empire had preferred to remain silent in the last eight
or nine years, continuing the same policy for a few years more
was the better choice. According to him, the moment the gates of
war opened, initially, thirty thousand purses would be needed. In
addition, it would require the obedience and perseverance of the
soldiers and sufficient preparations to resist two enemies on land
and at sea. Given the lack of discipline among the soldiers, if the
enemies were to launch their attacks from different directions,
God forbid, with their lack of obedience to the senior command-
ers and officers, the result would be disastrous. This could be
inferred from the incident in Sofia and the failure of the efforts to
reinforce the border garrisons, such as Ismail, Silistre, and Sofia,
and especially Adakale, which was directly facing the enemy,
with five to six thousand janissaries even though in the last six
to seven months, day and night, many orders were issued and of-
ficials were appointed for that purpose.'*! He argued that power

131 He was probably referring to the riot against Egribozlu Mehmed Pa-
sha, the Governor of Rumeli Province, who was appointed to that post due to the
possibility of war with Russia. He resided in Sofia, but his cruelties and corruption
ignited a riot. The residents of Sofia and the soldiers deployed there forced him to flee
after laying siege to his palace, causing a fight, and even launching cannon fire on his
palace. He was deposed, and on December 1, 1783, Abdi Pasha was appointed to that
post. VASIF, supra note 2, at 54-57.
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and strength belong to God, and there is no doubt that God will
help the weak and oppressed. However, even though only God
can know the results of future developments, launching a war
with two such powerful enemies for an uncertain victory despite
the visible weakness was like drinking poison and hoping that
the antidote would work. God forbid, if devastation occurred,
it would be unfortunate for the Ottoman Empire. According to
him, if the ambassador insisted on returning to his country, the
chief of scribes must postpone the final answer to another meet-
ing, and this issue must be discussed again.

Siileyman Penah, director of the Imperial Kitchen, said
the current campaign could not be compared to the past cam-
paigns as Russia controlled the coasts of the Black Sea, and as
was heard, it had a fleet consisting of 150 small and big ships de-
ployed in the Azov Sea, around Yenikale (Kerch), Kerch Strait,
and in the Dnieper River. Its soldiers were ready at the borders,
Austria was also ready for hostilities, and its battalions facing
the borders were waiting for a signal. If the final reply was given
to the Russian ambassador and he returned to his country, it was
evident that war would start. What would the result be if the infi-
del ships sailed into the Black Sea and soldiers marched against
the borders like invading grasshoppers? It was even possible that
they would attack the ships in the Black Sea. God forbid if grain
and basic supplies were not provisioned to the city for thirty or
forty days, then all hell would break loose, and they (govern-
ment officials) would end up seeking their survival. While, now,
there was no state of war, if a few of their ships fired a few shots
against the suburbs outside the Bosphorus, panic would start in
Istanbul, and the people would lose their heads. He argued that a
potential campaign could not be compared to others. In the last
(1768-74) and past campaigns, Russia did not have a fleet in the
Black Sea. For this reason, according to his limited knowledge,
the preferred option must be preventing war. If the Russian am-
bassador did not accept the reply and insisted on returning to
his country, the chief of scribes must postpone the answer to the
next meeting, and then, they must convene another consultation
council to decide.
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Former chief assistant Mustafa sent his opinion in a let-
ter to the chief of scribes. He suggested that during his interview
with the Russian ambassador, the chief of scribes should men-
tion that Russia violated the peace treaty despite the Ottoman
Empire’s loyalty to its stipulations and the Ottoman government
promised the ambassadors of Britain and France that a solution
to the crisis would be found within the framework of the peace
treaty which they communicated to their governments. As no
reply had come yet, if the Ottoman government gave a “yes-or-
no” answer, this would offend them. For this reason, after their
replies arrived, the issue could be negotiated again.

This document provides detailed insights into the Otto-
man statesmen’s perceptions of the empire’s military and finan-
cial weaknesses and what factors shaped their decisions about a
war over Crimea. First of all, it seems that the Ottoman states-
men were aware of the lack of discipline in the Ottoman army
and military deficiencies. The problem of discipline made the
deployment of troops at strategic military positions difficult. The
corruption in the Ottoman army was known to the grand vizier;
there was a big discrepancy between the number of payrolls and
the number of available soldiers ready for a campaign. Despite
being a risky task, since many people obtained salary benefits,
the grand vizier still made some modest attempts to ameliorate
this problem by ordering headcounts in the garrisons and cancel-
ing the payrolls of those absent.'*?

A visible concern among the participants was the need
to fight a multi-front war against Russia, Austria, and their al-
lies in the Caucasus, the Georgian princes. From their evalu-
ations of the situation, they expected to fight at least on three
fronts, covering the Balkans and the Caucasus. In addition, they
expected the Black Sea and the Mediterranean to be the naval
theater of operations since they expected that Russia could de-
ploy its Baltic Fleet and use it against the Ottoman possessions.
The memories of the Battle of Cesme (1770) were still fresh;
Fleet Admiral Hasan Pasha, commanding a galleon, was a vet-
eran of that battle.** However, another major concern was the

132 Uzungarsili, Sadrdzam, supra note 64, at 231-32.
133 Uzungarsili, Cezayirli, supra note 106, at 20.
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emergence of the Russian Black Sea Fleet which posed another
challenge: the provisioning of the Ottoman capital. Providing
an adequate supply of grain to this population at an affordable
price was a priority of the Ottomans and a source of legitima-
cy.”** Due to the cost-efficient nature of maritime transportation
compared to overland transportation, ports and maritime routes
were vital in provisioning the capital city. In 1758, 85 percent of
grain consumed in Istanbul came from areas around the Black
Sea and the Sea of Marmara.'%

Provisioning the imperial capital represented the sul-
tan’s power and sovereignty, and its failure could lead to ri-
ots.*® In case of war, the flow of food supplies would be dis-
rupted. Bureaucrats feared an uprising that would harm their
careers and even cost their lives. The “mob” of Istanbul, ig-
nited by military failures, economic hardship, and rising pric-
es, could take to the streets and demand “justice,” these social
forces had proved their capacity by even dethroning sultans in
past revolts.*” Between 1603 and 1703, six out of nine sultans’
reigns ended with dethronement. Tezcan showed how the new
political transformations limited the sultans’ absolute author-
ity as other power centers, such as the ulama and janissaries,
emerged."*® On July 17, 1703, six hundred soldiers whose pay
had been in arrears for months staged a rebellion. The Treaty of
Karlowitz (1699) and the territorial losses had already harmed
the sultan’s legitimacy and created discontent. In addition,
Shaykh al-Islam Feyzullah Efendi, the sultan’s tutor, had been

134 Rhoads Murphey, Provisioning Istanbul: The State and Subsistence in
the Early Modern Middle East,2 Foop aND Foopways 217 (1987).

135 FARIBA ZARINEBAF, MEDITERRANEAN ENCOUNTERS: TRADE AND PLU-
RALISM IN EARLY MODERN GALATA 154 (2018). In addition to grain, the Black Sea
basin was a significant source of other food supplies such as rice, butter, meat, and
cheese. For different types of food supplied to Istanbul and their geographical origins,
see Table 5 in CaNDAN TURKKAN, FEEDING IsTaNBUL: THE PoLiTicAL EcoNnomy oOF UR-
BAN PROVISIONING 233-34 (2021).

136 Id. at 49.

137 For an evaluation of the urban revolts, the motivations, and connec-
tions of the urban rebels, see Marinos Sariyannis, Unseen Rebels: The “Mob” of Is-
tanbul as a Constituent of Ottoman Revolt, Seventeenth to Early Nineteenth Centu-
ries, 10 TurkisH HisToricAL REVIEW 155 (2019).

138 Baki Tezcan, THE SEconD OTTOMAN EMPIRE: PoLITICAL AND SoCIAL
TRANSFORMATION IN THE EARLY MODERN WoORLD 5-7 (2010).
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granted enormous control over the sultan and government. His
nepotism and other grievances brought together a coalition of
factions from the ulama, military, and merchants. Shaykh al-Is-
lam Feyzullah Efendi was killed as a result of the rebellion, and
the sultan was dethroned.'*

With these concerns and the possible disastrous results
of a multi-front war in mind, the Ottoman statesmen sought to
legitimize their acceptance of the Russian annexation by re-
sorting to the principles of Islamic law. They were to invoke
and adapt these principles to appease the bureaucracy and may-
be the Ottoman public. These efforts will be mentioned in the
next section.

LEGITIMIZING THE PEACE AND THE ACCEPTANCE
OF THE RUSSIAN ANNEXATION

The Russian demand required a consultation council with a
broader participation of the bureaucratic elites. But some people
invited to the council had no detailed information about the on-
going crisis. A memorandum was prepared and sent to the sultan
for approval. It was to be read aloud at the beginning of the
council."” Upon reading the memorandum, the sultan issued an
imperial decree, requesting a unanimous decision from the grand
vizier and warning him and the participants: after the council, no
one should complain that they were not properly informed about
the situation and criticize the decision; those who prefer silence
when they were expected to air their views freely and afterward
criticize the handling of the crisis would be punished.'!

The consultation council met on December 18, 1783 (Muharram
23, 1198).!42 The memorandum was read aloud. Then, the grand
vizier addressed the participants, clarifying that there were only
two options: accepting the Russian demands or declaring war on
Russia. At this point, he urged the participants to air their views

139 Rira’at ALt ABou-EL-HaJ, THE 1703 REBELLION AND THE STRUCTURE
oF OTtToMAN PoLitics 9-23 (1984).

140 VAsiF, supra note 2, at 89.

141 Id. at 89-90.

142 Id. at 90.
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freely, without fear.'* During these lengthy discussions, Siiley-
man Pendh Efendi, director of the Imperial Kitchen, said that the
financial and military situation of the state had become known to
all participants by the reports that were read aloud. He shared his
experience of the last Ottoman—Russian War (1768—74). At that
time, there was only one enemy, Russia, but now Austria was
also an enemy.'* At this point, the fleet admiral interrupted him
and gave the bad news: there were not two enemy states; there
were now three or four. Venice could join, too, and the ruler of
Georgia had already submitted to the Russian authority. He went
on to say, “Under these circumstances, we have four enemies
that are ready to attack us on land and sea in Anatolia and Rume-
lia.” Siileyman Penah Efendi continued his speech and brought
attention to the grain provisioning of Istanbul. A few Russian
warships approaching the Black Sea entrance of the Bospho-
rus firing a few shells could easily cut off the supply lines. He
warned that even now, the quality of bread had decreased due
to the rumors of war. In the event of war, in his view, all state
officials would be forced to stop thinking about the conduct of
war and rather concentrate all their energy on food provision
problems. He suggested accepting Russia’s demands.'*

The grand vizier addressed the participants and men-
tioned his efforts to prepare the state for war despite the short
time—about one year—since he came to the post. The partic-
ipants all affirmed that the grand vizier had done the best he
could. He continued his speech, stating it was his duty to inform
all that this level of preparation was far from sufficient compared
to the enemy. He urged everyone to take this fact into account.'#
Siileyman Feyzi (first accountant)'¥” agreed with the grand vi-
zier. He stated that since Islamic law was binding for the Otto-
man Empire, he requested the opinion of scholars and jurists.
He seemed to be trying to save the administrative and military

143 I will only include some of the comments here since the full account
can be found in: /d. at 90-99.

144 Id. at 92.

145 Id. at 93.

146 Id.

147 He was appointed to that post in November 1783, see: SUREYYA. supra
note 64, at 3:90.
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bureaucracy from any responsibility by turning it into a deci-
sion of the ulama. Naturally, this would cause opposition in their
ranks. Miiftizdde Ahmed Efendi and Tevfik Efendi responded
by stating that the approval for war or peace necessitates having
detailed information about the weaknesses of the state.Yet, the
scholars had no information on these issues.'® This comment
prompted the grand vizier to reply. He argued that everything
was made clear by the information provided at the council about
the weakness of the state. Still, as the financial situation was
one of the important sources of the weakness, the chief financial
administrator could provide more information about it. Then he
replied shortly by putting forward that even in the absence of
a military campaign, the expenditures of the state exceeded its
revenues.'*’ Other bureaucrats gave evidence of the military and
financial weakness of the state to successfully wage a war. '*

Sirr1 Selim Efendi, director of the Imperial Arsenal, men-
tioned the costs of naval deployments as planned by the grand
vizier and emphasized that they necessitated a great amount of
money. Then he asked: “Under these conditions, how would
it be possible to start a campaign?” He finished his speech by
emphasizing that even the fleet admiral, a usually hawkish vi-
zier, did not favor war. The fleet admiral agreed, suggesting that
given the state of weakness, war would end in disaster.”! The
grand vizier wanted the participants to openly and freely air
their views. He reminded everyone that the sultan’s edict clear-
ly stated that those who preferred silence in the council and
later talked in a way like sowing the seeds of discord would be
punished heavily.!>

After other participants shared their views, the shaykh
al-Islam, nakibii 'l-egrdf, and Miiftizade Ahmed Efendi started to
discuss among themselves. By citing the principle of choosing
between bad and worse, they argued that, in the current situa-
tion, peace with Russia should be preferred to war.'>* Then, the

148 VAsIF, supra note 2, at 93.
149 Id. at 94.

150 Id.

151 Id. at 95.

152 Id. at 96.

153 Id.
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chief assistant made important comments. He stated that if the
council unanimously accepted the Russian demands, by work-
ing day and night, the financial and military situation should be
improved, border provinces should be reinforced militarily, and
war preparations should continue. Because the enemy was aware
of the Ottomans’ military and financial weaknesses, it would
come up with new demands soon. If it were decided to accept
the Russian demands, preparing the state for a war should be
added to the council decision as its condition. This peace should
not be considered eternal (sulh-i miiebbed)."*

Finally, the shaykh al-Islam wanted to hear the opinion
of the head of the fatwa department (fetva emini). The latter
replied, “Due to the weaknesses of the Ottoman Empire and
its limited military power, Islamic law approves accepting the
Russian demands.” Miiftizade Efendi stated that he agreed with
this view. The grand vizier and shaykh al-Islam started to ad-
dress all participants, asking the majority individually if they
agreed with accepting the Russian demands. They all agreed
and approved.'>

Ahmed Vasif, too, portrayed this decision as a necessity.
He cited the well known principles of Islamic law, choosing the
lesser evil and the necessity/duress that made normally prohibit-
ed acts acceptable. He likened the situation to the amputation of
one limb to save the rest of the body. He emphasized the tempo-
rary nature of the Russian annexation and peace, because once
the state gained enough strength, this situation would be cor-
rected. Menchinger pointed out how Ahmed Vasif’s arguments
were built upon the arguments that historian Mustafa Naima put
forward to legitimize the peace made through the Treaty of Kar-
lowitz in 1699. In addition, his views showed some similari-
ties to the contemporary bureaucrat Diirri Mehmed’s work that
defended the Kiiciik Kaynarca Treaty (1774) and argued about
the necessity of reforms after pointing out to the decaying mili-
tary and fiscal system of the empire. Diirri Mehmed underlined
the necessity of peace and reform for liberating Crimea and op-
posed opening a premature war without sufficient preparations.

154 Id. at 97.
155 Id. at 98.
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He used the case of Saladin to legitimize his point and explained
how, after completing the preparations, he was able to take Je-
rusalem and Damascus back from the Crusaders in ten years.'*
On December 22, 1783, Austrian ambassador/nuncio
Herbert presented a note to the Porte, which clarified that Austria
would join and support Russia in case of war.!*” Another consul-
tation council with a limited number of participants took place.
Siileyman Feyzi pointed out the fact that many Muslims were
living in Crimea and Kuban, and he stated his concerns about
their future treatment under Russian rule. Another bureaucrat,
probably the chief assistant, told him this issue had been dis-
cussed with the Russian ambassador previously, and the ambas-
sador made it clear through his translator that no stipulation to
that end could be added to the official text of the sened that Rus-
sia requested. Siileyman Penah argued that if Russia refused the
Ottoman demand, then it would be necessary to oppose it; but,
the state lacked such power, and since jihad becomes an obli-
gation only when one has the capability, given the fact that the
state lacked it, then, they were exempt from this obligation.!'>
Siileyman Feyzi replied by stating that his intention was not to
insist on imposing such a solution; however, it was evident that
for approving the act of leaving those Muslims under Russian
rule, government officials would become “targets to the arrows
of condemnation and scolding.” As a result, this issue was re-
ferred to the grand vizier. In his reply, he pointed out that, despite
their calls for aid, the state was in no position to help and, in fact,
needed aid, and he asked this situation to be considered.
Siileyman Feyzi pointed out another concern: since
many Crimean elites and people lived in the Rumelia, they
could claim that the Ottomans left their nation under infidel
rule, and other Ottoman subjects could agree with this agitation
and join them. To be prepared for such a situation and to pro-
tect the government officials from such criticisms, at least this

156 Id. at 99; MENCHINGER, supra note 2, at 88—89. On Diirri Mehmed and
his work, Nuhbetii’1-emel fi tenkihi’l-fesadi ve’l-halel, see: Ali Ibrahim Savas, Ldy-
iha Gelenegi iginde XVIII. Yiizyil Osmanli Islahat Projelerindeki Tespit ve Teklifler, 9
BiLIG 92-96, 87-114 (1999).

157 Anderson, supra note 110, at 39.

158 VAsIF, supra note 2, at 102.
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issue must be demanded from the ambassador so that it would
be included in the meeting’s minutes and the bureaucrats would
be able to say they did whatever they could, but the ambassa-
dor refused it. This necessitated a member of the ulama to be
present, and Miiftizade Ahmed was called. Siileyman Penah'*’
also pointed out that having sufficient strength was a condition
for assisting other Muslims and gave the example of Muslim
prisoners of war kept in Malta who could not be saved with a
military campaign. He suggested that this issue be brought to
the ambassador’s consideration in a friendly manner during the
negotiations. Later on, the ambassador rejected this request.'®
However, this last meeting clearly showed that even though the
bureaucrats were concerned about the fate of the Crimeans, they
were also worried about the legitimacy of such a decision and
the possible blame that could bring to themselves or even trig-
ger a rebellion. For this reason, they at least wanted the issue to
be mentioned to the ambassador and, this way, to be included
in the meeting’s minutes. It might be argued that this evidence
would be used to convince other Ottoman elites, maybe the ula-
ma and factions within the bureaucracy who could influence
public opinion, that everything possible was done to protect the
Crimean Muslims.

The second document I will include in my article is a
report (telhis) by the grand vizier presented to the sultan.'s! It
is written on a felhis-sized paper, and upon reading the grand
vizier’s report, the sultan inscribed his edict on it. It showcas-
es the efforts to legitimize the government’s decision through
Islamic law and a legal opinion. From the document, we un-
derstand that when Grand Vizier Halil Hamid Pasha visited the
sultan some days before, the sultan emphasized that the sened
would be issued because of the state’s weakness, and asked a
question: When, with God’s help, who is invincible, sufficient
power to avenge the enemy is accumulated, would it be lawful to

159 Here, Vasif refers to him as “Morali Siileyman Efendi” due to his
birthplace and to avoid confusion with other participants.

160 Id. at 104.

161 SAT., HAT., 1451/77, 10/08/1203. Its text does not contain any infor-
mation about its date, and the date provided in the catalog is May 6, 1789 (Sha'ban
10, 1203). Yet, due to its contents, it can be dated to December 1783 or early 1784.
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terminate the treaty and declare a campaign against the enemy?
Upon this question, the grand vizier continued, he had asked for
a legal opinion (fetva), and a draft was penned and then read to
the shaykh al-Islam, who issued his opinion. The grand vizier
informed the sultan that to be stored, the document would be
presented to him.

The sultan wrote his opinion on this document. He ar-
gued that the document that contained the legal opinion, due to
its legal nature, must contain the shaykh al-Islam’s signature and
seal, and he approved its delivery to him for safekeeping. The
sultan ended the document with a prayer showing his intention
to declare war against and avenge Russia when the state accu-
mulated enough strength for a campaign.

I could not locate in the SAT the text of the legal opinion
for which the sultan asked. Yet, it is very much in accordance
with Islamic law, and since, according to the Ottoman states-
men, Russia violated the treaty by annexing the independent
Crimean Khanate, it made the treaty null and void, ending the
state of peace between the two empires. Hence, the Ottomans,
in their view, gained the right to retaliate against that violation
militarily. However, due to their weakness at that time, they
chose to postpone exercising that right. It seems that the sultan
and grand vizier wanted to legitimize the Ottoman acceptance
of the annexation by showing that it was only temporary and
that this wrong would be corrected once enough strength was
gained. It also can be argued that the sultan did not want to
leave anything to chance and wanted the legal opinion to be
binding, so he insisted on having the shaykh al-Islam’s signa-
ture and seal on it. It is interesting that he wanted to keep that
document, maybe to use it to legitimize his own situation in
case of a future rebellion.

The Ottoman Empire officially recognized the Russian
annexation of the Crimean Khanate, and the Ottoman delegates
signed and presented the sened demanded by the Russian am-
bassador on January 9, 1784 (Safar 15, 1198). Remarkably,
the Ottoman delegation consisted of three delegates who rep-
resented the three branches of the Ottoman bureaucracy as if
to show their unity and approval: Hasan Pasha (fleet admiral),
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Miiftizade Ahmed (former qadi of Istanbul), and Mustafa Efen-
di (chief of scribes).!®?

CONCLUSION

The legitimacy of the sultanic authority was a great concern for
sultans in the late Ottoman Empire since defeats and territorial
losses combined with other problems could provoke rebellions
and result in dethronement. It was difficult for the Ottomans to
accept the Russian violation of the peace treaty and remain in-
different to the Crimean Muslims’ pleas for assistance as they
came under the rule of a Christian power. Worse, this loss was
not a result of a war; the empire faced a fait accompli and was
forced to accept it without firing a shot. On the other hand, the
Ottoman statesmen were aware of the empire’s military and
financial weaknesses and refrained from declaring war against
Russia. Facing this situation, the sultan tried to maintain his le-
gitimacy by using the consultation councils as a decision-mak-
ing body in order to reach a bureaucratic consensus and by
invoking the principles of Islamic law on power imbalance in
war decisions and termination of treaties. The bureaucrats ben-
efited from the precedents set by the Prophet and other Mus-
lim rulers and scholarly works that favored a temporary peace
forced by the conditions. At the same time, they had to con-
sider the domestic consequences of their decision and legal/
religious legitimization also served as a tool that could limit
the possibility of a rebellion. This search for legitimacy in the
face of crisis with the empire’s more powerful enemies and
popular uprisings can account for the increasing influence of
the ulama in this period.

162 SAT.,A.,DVNS.,DVE., D., 083/1, pp.158-160. The transcription
of this important document, which consisted of three articles, was published, see:
Osman Kése, “Osmanli Devleti Tarafindan Kirim ile ilgili Rusya’ya Verilen Resmi
Belge ‘Sened’ (1784),” History Studies 2, no. 2 (2010), 353-362.
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TRANSCRIPTION OF DocuMENT I (SAT, TSMA.-E., 705/29)

1.

irili ufakli yiiz elli pare gemisi oldugundan baska, Ak
Deniz’de dahi miittefiklerinden kiilli donanma pey-
da edecegi ve Mosku ve Nemce’nin askerleri hudud
baslarinda miiheyya olduklar1 ecilden,

def’a varacak hiicumlar1 ve serhadlerde el’an anlara mu-
kavemet ve miidafaaya vafi askerimizin adem-i viicudu
hatira geldikce aram ve rahati selb ediyor. Bunlarin tek-
liflerini kabul miigkil

oldugu gibi, vakt-i miitdla‘a ile ebvab-1 cengin kiisadi
dahi igkal oldugu bi-istibahdir. Hosimdi gayri ¢are nedir?
Meclis-i mesveretde karar bulan cevab bir kerre il¢iye
virilsiin, l1akin

kabul etmeyiib devletine avdetini metalib ve 1srar mef-
hum oldugu takdirde, re’is efendi kendiiye hitab idiib,
il¢i bey, senin boyle devletime avdet iderim diyecegin
bizim ma‘limumuz degil idi

clinki me’mdriyetin bdyle imis, stiret-i hali efendilerim-
ize ifade edelim, ne gline re’y buyururlar ise sana beyan
ideriz kelamin1 edd ve hakiméane meclisi vakt-i dhara
ta’lik eylesiin, yine bir yere geliiniib bir kat

dahi soylesiliib zira avakib-1 kar1 fikr 1azimdir makalatini
irad eyledi. Miikdleme-i mezbilre hald Defter Emini
Nazif Ahmed Efendi bendelerine dahi gosterildikde, ilgi-
ye irad olunacak cevab Kirim keyfiyeti

France ve Ingiltere devletlerine ilgileri taraflarindan
yazildi, anlardan ecvibe gelmedik¢e Devlet-i ‘Aliyye
buna 14 ve na‘am diyemez kelamindan ibaret olacak idi.
Isbu miikalemenin mefhumuna gore elbette Ingiltere
ilcisi kapudan pasa hazretleri ile miilakatin1 ve ne s6z
sOyledigini Rusya il¢isine s0ylemisdir. Bu stretde il¢i-i
mersum verilecek cevabi 1sga eylemeyiib Ingiltere dev-
letinin viir(d edecek haberini

il¢ileri size ifade itdi ve Frange devletine dahi devletimiz
kat‘ice mukaddem cevab verdi makalini dermeyan ede-

adem-1 miimasat soziinii
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aldikda avdet edecek imis, meclis-i miilakatda avd ve in-
sirafini tebyin ve 1srar ve bizim tarafdan dahi sen bilirsiin
mu‘amelesi gosterildigi gibi muharebe kapilar1 agilacagi
ve Nemge ve Rusyalu

ikisi birden miiheyya olmalariyle serhaddata yiiriiyece-
kleri bedihidir. Hududlarimizda a‘day1r mukabeleye vafi
asakir ve Karadeniz’de sevahil-i islamiye’yi muhareseye
kafi ceng sefainimiz

olmadigi ciimleye ma‘limdur, bu babda kuliba hayret
ariz olacak seydir. Kirim maddesini kabal miiskil ve red-
dinde hudis-1 ceng muhakkak ve serhaddatin geregi gibi
el virecek asakirden

huliivvu mukarrer ve zamana muhtac idiigli ve a‘da va-
kit vermeyecegi niimayan olmagin, re’is efendi ilgi ile
milakatinda miicdb olmayub avdet sadedinde musirr
oldugu halde, hakimane ne islerse

isleyiib, cevab-1 kat‘lyi meclis-i ahara ta‘lik eyleme-
si ve ba‘dehi bir yere geliniib tekrar Bab-1 asafi’de bir
mesveret-i umimiyye akd ve ilacit miisavere olunmasi
miinasib miilahaza olunur dey( takrir eyledi.

hala Tevki’i Celebi Mehmed Efendi dahi kapudan pasa
ve Ingiltere ilgisinin miikalemelerini kird’at ve kelama
ibtidar idiib, il¢i-i mesfiir verilecek cevabi 1sga eylemey-
ecegi zahir oldu.

buna kat‘? cevab verildikde beher hial muharebe avdet
ve Rusyalu ve Nemgelii kis demeyiib hududlarimizda ve
Moskulu sefain-i menzilesi Karadeniz’e hiicum edece-
kleri bi-istibahdir. Bu suretde

bizim her canibde miidafa‘a-i a‘daya vafiye asakirim-
iz olmadig1 ve eyyam-1 sitada askeri istedigimiz gibi
ihrac ve diisman karsusuna isale imkan olamiyacagi (...)
[vazihatla?] Tiflis han1 Erekli Han

didikleri mel“tin Moskulu’ya teba‘iyyet Ananur'® tari-
kiyle Moskulu Tiflis ve Giircistan’a arabalar isler yollar
acdiklar1 ve tabur-1 makhirunin ucu Tiflis’e geldigi bun-
dan akdemce Cildir Valisi

163 Ananuri in Georgia. It was a military stronghold on the bank of the

Aragvi River.
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Stileyman Pasa’nin benim yedimle viirtid eden tahriratin-
da ve gonderdigi havadis kagidlarinda muharrer olmag-
la, ebvab-1 ceng acildig: gibi, Erekli Han ma‘iyyetinde
olan Mosku askeri ile

Cildir eyaleti ve Kars etrafina ve Ag¢ikbas Hakimi Sol-
oman bi-iman dahi bir tarafdan Cildir ve Fas ve Ana-
kra’ya sii-be-sii itale-i pay-i tecaviiz idecekleri muhak-
kakdir. Heniiz

Cildir kila“in1 ta‘mire me‘mir bind eminleri mahalline
varali iki ay oldu ve gonderilen tob ve mithimmat Trab-
zon’dan nakl olunamadi. Ol havali dahi miite‘addid ser-
askerlere ve kiilliyetlii asakir

ve mihimmata ve ak¢e ve zehadire muhtacdir. Siraze
sokiildiigii halde kiiffar-1 hak-sar her canibden bize
saskinlik virmek i¢iin taraf taraf bas gosterecekdir. Bun-
lar etraflica miilahaza

olunub, Mosku il¢isine meclis-i miilakatda kat‘l cevab
verilmekden ise, hdkimane meclis-i dhara ta‘lik ve tekrar
bu husus ciimle ile bir kat dahi miisavere olunmasini
emr-i sevab zan iderim, zira avakib-i kari

ve Devlet-i ‘Aliyye’nin ahvalini ve diismanlarimizin
hallerini miitala‘a ve muvazene lazimdir dey takrir ider.
Riznamge-i evvel Ebubekir Paga-zade Siileyman Beye-
fendi bendeleri, kapudan pasa hazretleriyle Ingiltere
il¢isinin

miikalemesini ledelmiitala‘a Tersane-i amireye me‘mari-
yetim sebebiyle bu miikdlemeyi kapudan pasa hazretleri
bana tamamca ifade etdi ve sifahen bana sdyledigi ke-
limatda Kirim maddesi sened virilmeksizin

bir stiret kabtil edecegini ve Nemgelii tarafindan bir tek-
lif zuhur etmeyecegini ta‘ahhiid eyleyecegini Ingiltere
ilcisi mecliste beyan eyledigini dahi sdyledi. Miisariini-
leyh hazretlerinin dedikleri gibi Ingiltere ilgisi sened i‘ta
olunmaksizin Kirim hususunda devlet-i ebed-miiddetin
stiktitiyle ise rabita viriib, Nemgeliiniin dahi bir giine tek-
lifleri olmayacagini tanzim eyledigi stretde, kendii akl-1
kasirima gore sekiz-dokuz
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senedir siikit olundugu gibi birka¢ sene dahi igmaz
mu‘amelesini tecviz ederdim, zira ceng kapular1 a¢ildik-
da ibtida otuz bin kise nakde ve asakirin ita‘at ve sebat-
larina

ve berren ve bahren iki diismana mukavemete vafi tertiba-
ta muhtac, askerimizin adem-i zabitalar1 Rabbiilalemin’e
siginarak a‘da taraf taraf hiicim eyledikleri halde viizera
ve zabitana adem-i inkiyad 1le

perisanlik gostermeleri Sofya’da vuku® bulan hadiseden
ve alti-yedi aydir leyl-li-nehar bu kadar evamir-i ekide
1sdar ve miibasirler ta‘yin olunmusiken hentiz serhadler-
imizde ve Isma‘il ve Silistre

ve Sofya’ya ve husiisa diismanin muvacehesinde kain
Ada-kal‘asina bi-ecma‘iha bes-alt1 bin yenigeri isal olu-
namadigindan, istidlal olunur kuvvet ve kudret Hakk’1in
olub, aciz ve mazliima

mu‘in olacagindan egerci siibhemiz yokdur, lakin, adat-1
ilahiyye her sey’i esbab ile halk edegeldigi dahi inkar
olunamaz. Havadis-i atiyennin netayicine ilm Allah’a
mahsils olmagla, esbab-1 zahirede

min-kiilli’l-viicuh fikdan derkar iken, nusret-i gaybiyy-
eye istinaden boyle kavi diismanlar ile ebvab-1 harbi ag-
mak tiryakin hasiyyet-i mechilesine igtirar birle zehr-i
miilhiki igmek gibidir, Huda gostermeye,

badi-i emirde perisanlik dahi olur ise, Devlet-i ‘Ali-
yye’ye yazik olur. Muhassal-1 kelam, re’is efendi ilgi ile
milakatda il¢i-i mesflir miilzem olmayub, elbette devle-
time avdet ederim dirse, hakimane

iskat ve tekrar bu emr-i hatiri ctimle ile bir kat dahi miisa-
vere iciin cevab-1 kat‘lyi meclis-1 digere ta‘lik eylemesi
miinasib olmak gerek, yine ferman efendilerimizindir
deyt takrir ider.

Hala Matbah-1 &mire Emini Stileyman Penah Efendi kul-
lar1 dahi getiirdiliib salifiilbeyan mukaleme kagidi ira‘et
olundukda, kelama ibtidar idiib, bu sefer, evvelki sefer-
lere kiyas olunamaz. Karadeniz’in

sahilleri Moskulu’nun yed-i tasarruflarinda ve isitil-
digine gore yiiz elli pare kebir ve sagir gemileri Azak
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Denizi ve Kers ve Yenikal‘a Bogaz1 ve Ozi suyu iginde
mevcud, askerleri hudud baslarinda

amade ve Nemgelii dahi mu‘adata miiheyya ve tabur-1
mesfirlar serhadler karsularinda isarete muntazir olma-
lariyle, Mosku il¢gisine cevab-1 kat‘1 i‘ta ve devletine av-
det eyledigi gibi, harb-i kiydm idecegi zahirdir.

Kiiffar gemileri Bahr-1 Siyah’a ve asakir-i menzileleri
serhadlerimizde bir cerad-1 miintesir gibi yiiriidiiklerinde
hal neye varir? Karadeniz’e ¢ikan gemilerinde [gemile-
rimize?] dahi hiicim etmeleri bedihidir. Bu sehre Hakk’a
siginarak otuz-

kirk giin zehair ve levazim-1 zarGriyye gelmese, bagimiz-
da kiyamet kopar ve kendii derdimize diiseriz. Heniiz
bir ga‘ile yogiken, ale’l-gafle a‘danin birkag¢ teknesi
bogazdan tasralarda

birkag tob atsa, Istanbul’a gulgule diisiib ahalisi birbir-
ine girmekle, ciimlemizi sasururlar. iste, bu sefer evvelle
kiyas olunamaz dedigimin sirr1 budur. Gegen seferde ve
eslafda Bahr-i Siyah’da

Moskov’un donanmasi yogidi. Benim akl-1 kéasirima
kalirsa, Allah’a siginarak, def*aten vahideten ceng kap-
ular1 acilmamaga sa‘y olunmak vacibdir. Hasil-1 kelam,
karardade olan cevabi1 Mosku ilgisi

1sga eylemeyliib avdet iderim cevabinda 1srar gosterdigi
takdirde, re’is efendi cevab-1 kat‘lyi meclis-i ahara ta‘lik
ve tekrar akd-i mesveret ve bade’l-istisare ne de karar
buyurulursa, ana gore

‘amel olunmak lazimdir deyl ifade eyledi. Kethiida-
yi esbak Lalelili el-hac Mustafa Efendi re’yini sifahen
sOylemeksizin re’is efendi kullarina tahriren ifade etme-
kle, anin me’al-i muhassali dahi il¢giye Rusyalu’nun
ahdinde durmadiklari1 ve Devlet-i ‘Aliyye’nin se-
bat-1 kadimine dair ba’z1 akval irdd olunarak su Kirim
maddesinin dhdnamelere tevfik olunarak bir nizam-1
miistahsene rabticiin Ingiltere ve Frange

ilgilerine s6z viriiliib, anlar dahi devletlerine tahrirat-
lariyle heniiz cevab gelmedi, boyle iki devlet-i azimeye
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soz verilmisiken, cevablari kablelviirGdunda 1a ve na’am
cevabi verilmek anlarin

47. igbirarlarin1 mucib olur, bakalim, anlardan cevab gelsiin,
sonra gorlisliriiz cevabi virilmek mazmtnundan ’ibaret-
tir.

TRANSCRIPTION OF DocUMENT II (SAT, HAT 1451/77)

hiive

1. Sevketll, kerametll, mehabetld, kudretld, velini‘metim
efendim,

2. Cakerleri huzur-u hiimaytn-u keramet menfurlarinda

iken Kirim ve Taman ve Kuban iclin Rusyaluya veri-
lecek sened ber mukteza-y1 vakt-ii-hal

3. adem-i kudret hasebiyle ‘it‘a olunacakdir, ‘avn-ii indyet-i
miintekim-i kahhar ile a‘dadan ahz-1 sar edebilecek kuv-
vet-li-miknet hustlle geldigi

4. vakt, nakz-1 ‘ahd ile diisman iizerine sefer etmekde
cevaz-1 ser‘-1 serif ne vechile oldugu su’al-i hiimaytn
buyurulmusidi. Hustis-u mezbiirun

5. vech-i ser‘isi semahatll efendi da‘ilerinden su’al ve is-
tiftd’ iclin bir kit‘a fetva-y1 serife streti kaleme aldiril-
magla manzir-u mekarim mevfir

6. daveraneleri buyurulmak iclin merfii‘-1 ‘atebe-i ‘ulya-
y1 daveraneleri kilindig1 ve ba‘de efendi-i miisariinileyh
da‘ilerine ird’et ve fetva-y1

7. serifesi ahz ve nezd-i hiimaytnlarinda hifz i¢iin huzir-u
sahanelerine ‘arz ve takdim olunacagi ve Isma‘il’den ge-
len tertib-1 ‘asker

8. resmi tahriratdan girii kalmagla hakpay-1 miilikanelerine
simdi ‘arz olundugu ma‘lim-u daveraneleri buyurulduk
da emr-ii ferman sevketld,

9. kerametlQ, kudretll, hamiyyetld, velini‘metim efendim
padisahim hazretlerinindir.
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(Hatt-1 hiimay{in)
(B)
1) Benim vezirim,
2) Saret-i fetva-i serif vech-i serisi
3) mucibince hala mesned-i fetva
4) olan semahatlii efendi da‘imizin
5) fetva-i serifesi imza ve miihriyle
6) alinub taraf-1 hiimayGnumuza hifz olmak
7) i¢iin irsali miinasibdir.
O
1) Isma‘il’den gelen tertib-i ‘asker resmi
2) manzurum ve ma‘limum olmusdur
3) Cenab-1 hazret-i miintekim-iil-kahhar olan Allah azze
saniihii (...)'*
4) ittifak ve goniil birligi ile bu dinsize (...)
5) ahz-1 intikdm miiyesser eyleye. Amin
6) ya hayriil-nasirin.

Reverse page'®
1. Sadr-1 fetva semahatlii efendimiz tarafina virilmek igiin

nezd-i sadr-1 ‘4zamiye (...)
2. sahsa virile.!®

164 This sentence in the document is difficult to read so it is with great cau-
tion that I have interpreted it as shown in the transcription.

165 Reverse pages of documents were used for writing instructions on the
next process or the authority the document would go through.

166 This inscription is located on the bottom right of the page, written in
the opposite direction. There is another inscription near the top left margin of the doc-
ument but due to ink smudges, I could not read it.
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Abstract
Departing from narratives that simplify colonial law as a top-down imposi-
tion, this work reveals how middle-ranking British officials were pivotal in
shaping a hybrid and strategically manipulative legal system within Sudan's
Anglo-Egyptian Condominium. Focusing on inspectors lacking formal legal
training, the analysis highlights their crucial role in exercising wide legal
discretion to selectively blend elements of British Penal Codes, customary
law, and a distorted interpretation of Islamic law. This pragmatic approach,
driven by the interests of colonial control, allowed for the selective applica-
tion of certain Islamic legal principles, even within British criminal courts,
by subsuming them under the vague term “Mohammedan Law.” The case of
Sir Harold MacMichael offers insights into this broader trajectory, illustrat-

ing how these middlemen, themselves shaped by the colonial system, wielded
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Commonwealth and Development Office (FCDO) and partner organizations. The
Chevening Fellowship enabled me to pursue my research at Oxford University for
six months. Additionally, I would like to extend my sincere appreciation to the Ox-
ford Centre for Islamic Studies for their invaluable support in hosting me during my
Chevening Fellowship.
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agency to transform legal frameworks. Ultimately, this article demonstrates
how colonial legal systems were dynamic and contested sites where hybridity
was a tool of control, shaped by the selective use of Islamic elements, exten-

sive legal discretion, and a pragmatic focus on maintaining power.

Keywords: Colonial law, Anglo-Egyptian Sudan, “Mohammedan Law,” Le-
gal discretion, Middle-ranking British officials

INTRODUCTION

In the heart of Sudan, in 1935, a seemingly unremarkable in-
cident sparked a legal battleground that would reverberate
through the corridors of colonial governance. An intertribal
affray between the Kabbabish and Aulad Agoi of Dar Hamid
erupted, fueled by accusations of theft and insults.” In the ensu-
ing chaos, a member of the Dar Hamid tribe died. Ahmed Sanad
of the Kabbabish was accused of murder and sent for trial in the
major court, thrust under the unfamiliar lens of British criminal
law. District Commissioner G.C. Scott presided, wielding the
tenets of a penal code far removed from the customary practices
swirling in the dust outside the courtroom.

Scott found Sanad guilty of murder, sentencing him to a
twelve year imprisonment. But the story did not end in this ma-
jor court. Ahmed Sanad’s case was taken to the Court of Appeal,
where C.J. Owen, a figure steeped in the complexities of colo-
nial rule, scrutinized the proceedings. Owen saw a fundamental
misalignment in the judgment. He argued that isolating Sanad
ignored the collective nature of tribal conflict and the custom-
ary role of diya’>—rooted in the Islamic tradition as compensa-
tion for bloodshed, a concept absent from the British criminal
code—as a potential path to reconciliation. In his eyes, diya and

2 Sudan Government v. Ahmed Sanad & Others, KDN. MAJ—Ct. -41.
C. 37-35; AC-CP-169-1935, September 10, 1935, Sudan Judiciary Archive, Khar-
toum, Sudan, 115-19.

3 Apractice which existed before Islam and in which families of victims
received compensation (diya) in cases of accidental or intentional killings. This sys-
tem was later incorporated into Islamic law.
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imprisonment could each serve a purpose—the former appeas-
ing tribal tensions, the latter asserting the state’s authority.
Owen detected a fundamental incompatibility, one ex-
acerbated by the distance between the codified Penal Code of
Sudan and the on-the-ground realities interpreted and navigated
by middle-ranking* British officials who acted as both admin-
istrative and judicial agents in Sudan’s remote provinces. His
intervention wrestled with more than this single case. It laid bare
a central question: how could a legal framework like the 1899
Sudan Penal Code, rooted in British and Indian models, function
within the unique Sudanese context? This tension highlights the
need for flexibility and adaptation within colonial governance,
a process often driven by middle-ranking officials who were
agents of a discretionary legal system that bore resemblance
to how some Islamic legal frameworks emphasize ruler-based
pragmatic decision making. Figures like Owen, stationed far
from the centers of power, grappled with interpreting laws while
navigating the nuances of Islamic custom, tribal conflict, and the
very notion of justice in a land they sought to govern.
Middle-ranking officials, such as Owen, played a crucial
role that transcended simply being cogs in a colonial machine.
Operating in remote Sudanese districts, they functioned as inter-
preters, negotiators, and conduits for imperial rule. They bridged
the gap between the lofty ambitions of the British empire and the
daily realities of the Sudanese people. These on-the-ground ex-
periences, like Ahmed Sanad’s case, shaped their understanding
and potential misinterpretations of Islamic legal principles. Their
actions unintentionally mirrored aspects of flexible legal inter-
pretation found within certain Islamic legal frameworks focused
on achieving just outcomes, even when it necessitated departing

4 In this article, I use the term “middlemen” or “middle-ranking men”
to refer to British officers who served in positions between high level administrators
and local populations. These were not policy-makers, but their actions fundamentally
influenced law on the ground. Tasked with implementing British directives and under-
standing local realities, their reports, judgments, and interactions became a crucible
where the rigidity of codified law encountered the demands of governance charac-
terized by adaptability and a focus on achieving stability and control. See ANTHONY
CraytoN AND Davip KiLLINGRAY, KHAKI AND BLUE: MILITARY AND POLICE IN BRITISH
CoLoNIAL AFRICA 4 (1989); JaMEs S. E. OPoLOT, POLICE ADMINISTRATION IN AFRICA:
TowARD THEORY AND PRACTICE IN THE ENGLISH-SPEAKING COUNTRIES 8182 (2008).
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from strict legal codes. While lacking the nuanced understand-
ing of Islamic jurisprudence associated with siyasa, their actions
bent and adapted the law as they navigated the complex interplay
between local customs and Islamic legal principles.

Colonial interventions in established legal systems often
stemmed from a lack of understanding and a misguided sense of
superiority. This is exemplified in the British administration of
Sudan and its impact on Islamic legal traditions. While British
officials might have invoked pragmatism or expediency, their
actions often reflected a fundamental misunderstanding of the
flexible and nuanced nature of Islamic legal concepts. This re-
sulted in unintended distortions of practices like diya as they
attempted to codify and integrate them into the colonial legal
system. Importantly, this article analyzes how British colonial
administrators’ application of discretion and political expedi-
ency in law bears similarities to the flexibility found within
some Islamic legal frameworks, despite their lack of famil-
iarity with Islamic jurisprudence. This comparison highlights
the interplay between these approaches and Islamic legal prin-
ciples. Throughout this work, terms such as “legal discretion”
and “pragmatism” will be employed to describe the British ap-
proach. Ultimately, despite their differing intentions, these Brit-
ish actions offer a powerful case study of how legal principles,
when removed from their original context, can be manipulated
for the purposes of control.

The Anglo-Egyptian Condominium in Sudan provides a
revealing case study of how British colonial actions unintention-
ally created a system marked by discretionary decision-making
and a pragmatic approach to legal administration. While rooted
in vastly different philosophies compared to Islamic governance
concepts, the British approach in Sudan bore certain resem-
blances to the adaptability often associated with siyasa.’ This
flexibility in legal interpretation, coupled with the integration of

5  For a deeper understanding of siyasa and its role in Islamic jurispru-
dence, see Bernard Lewis, Sivasa, in IN QUEST oF aN IsLamic HUMANISM: ARABIC
AND IsLAMIC STUDIES IN MEMORY OF MOHAMED AL-NowalH! 3—-14 (Arnold H. Green
ed., 1986); KNuT Vikor, BETWEEN GoD AND THE SULTAN: A HiSTORY OF IsLamic Law
193-95 (2005); Rabiat Akande, Governing Sharia, in ENTANGLED DoMAINS: EMPIRE,
Law AND RELIGION IN NORTHERN NIGERIA 70-104 (2023).
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local customs, aimed to achieve a workable system of adjudi-
cation within the colonial context. It is important to emphasize
that this approach lacked the grounding in Islamic governance
and jurisprudence that characterizes traditional siyasa. Howev-
er, this adaptation reveals a key aspect of colonial legal systems:
their capacity to distort and reshape preexisting legal practices
to serve the interests of the colonizers. At times, these adapta-
tions might have offered unintended benefits to the colonized,
but this did not negate their fundamentally exploitative nature.
Analyzing this evolution offers valuable insights into the com-
plex interplay between imported law, traditional Islamic prac-
tices, and the pragmatic necessities of maintaining control in a
colonial setting.

This article challenges narratives that paint colonial
criminal law as a monolithic, top-down imposition. It reveals
the dynamism, the negotiations, and the agency of those who
stood at the intersection of empire and customary practices.
Through the lens of overlooked cases and the documented ex-
periences of middle-ranking officials in the provinces, it offers a
more nuanced understanding of how colonial power was exerted
alongside an evolving respect for and adaptation of Islamic legal
principles—a dynamic that not only shaped Sudan but reflects
broader processes of legal change and legal pluralism within
colonial empires.

This analysis delves into the evolving application of
colonial criminal law in Sudan, examining how British mid-
dle-ranking officials, through their misunderstandings and prag-
matic adaptations, influenced the integration of Islamic jurispru-
dence and customary practices. These actions created a blended
legal system characterized by discretion and flexibility. The re-
alities of colonial governance necessitated flexibility and adap-
tation. The example of Sir Harold MacMichael’s career offers
insights into broader trends where officials acted as intermediar-
ies: reporting on local customs, adjudicating cases flexibly, and
ultimately shaping the on-the-ground application of law in ways
that diverged from formal codification.

The case of Ahmed Sanad exemplifies this tension be-
tween codified law and implemented practice. While diya
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payments were recognized in principle, Sanad’s case reveals
how they were often applied in ways that contradicted the in-
tent of the penal code. This disconnect reflects the unintended
consequences of the British colonial approach in Sudan. Their
attempts to implement a codified legal system, while lacking
a deep understanding of existing practices like diya, created a
space where middle-ranking officials wielded considerable dis-
cretion. This system, characterized by flexibility and pragmatic
adaptation, often resulted in the distortion of traditional practic-
es to fit colonial aims. To fully understand this complex adap-
tation of a British-inspired legal code to Sudan, we must brief-
ly trace the history of legislation from the establishment of the
Anglo-Egyptian Condominium in 1899 and see how this set the
stage for the unique legal landscape encountered by C.J. Owen
and his contemporaries.

I Tue DisconNECT: IDEALIZED COLONIAL
LAw vs. SUDANESE REALITIES

On 4 September 1898, as British and Egyptian flags were raised
in Khartoum, Sudan’s legal landscape reflected a complex con-
fluence of influences. Traces of both the recent Mahdist state and
the legacy of Ottoman rule in Sudan remained potent, embed-
ded in cultural and legal practices.® Examining the Mahdist legal
framework illuminates the fundamental disjunctures between
preexisting Sudanese legal traditions and the colonial system im-
posed by the British. This contrast underscores the inherent chal-
lenges and distortions resulting from colonial legal adaptation.
The Mahdist state, established by Muhammad Ahmad in
1881 as a revolt against harsh Ottoman rule and exploitation, left
a distinct mark on Sudan’s legal landscape.” Muhammad Ah-

6 M.W. Dary, EmMPIRE ON THE NILE: THE ANGLO-EGYPTIAN SuUDAN,
1898-1934 1 (1986).

7  Yusuf Fadl Hassan, History of the Ottoman Empire: Some Aspects
of the Sudanese-Turkish Relations, in RiSING AFRICA AND TURKEY 297-316 (Turk-
ish Studies Unit, Institute of African and Asian Studies, 2004). Available at: https://
tasam.org/Files/Icerik/File/some_aspects_of turco-african_relations_with_special
reference to the sudan 197491b8-0820-40a6-9b57-d1ed77206a08.pdf.
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mad, proclaiming himself the Mahdr,® the guided one, sought
to establish a new order based on his interpretation of Islamic
principles. Despite its relatively short lifespan until 1898, the
Mahdist emphasis on Islamic law and centralized leadership sig-
nificantly influenced Sudanese legal practices.

While Islamic law served as the foundational source,
Muhammad Ahmad placed his own interpretations of the Qur’an
and the Sunna at the center of legal authority.” This shift, charac-
teristic of the self-proclaimed Mahd1’s claim of divinely guided
leadership and his vision for a state adhering to his understand-
ing of Islamic principles, resulted in frequent deviations from
established Sunni schools of Islamic jurisprudence.'® In contrast
to the Ottoman legal system he challenged, the Mahd1’s vision
aimed for a stricter interpretation, one he believed reflected a
return to the purer principles of early Islam.!" This challenge
provoked intense political and theological debate within Islamic
discourse, as the legitimacy of rebelling against another Muslim
power based on religious grounds became a central question.!?

The Mahdist legal system implemented a centralized
structure with the Mahdr at the apex as the ultimate judicial au-
thority."* He delegated legal decision-making to a network of
appointed gadis, judges who preside according to Islamic prin-
ciples, across the state."* The gadri 'I-Islam held the highest po-
sition within this hierarchy, overseeing the gadis and ensuring
adherence to Mahdist doctrine.'

The Mahdist legal system emphasized a strict, some-
times idiosyncratic, interpretation of Islamic law as outlined

8  This title, derived from the Arabic verb hada meaning “to guide,” sig-
nifies his belief in receiving divine guidance; Ahmed Uthman Ibrahim, Some Aspects
of the Ideology of the Mahdiya, 60 SupAN NOTEs AND RECORDS 28 (1979).

9 Orar KonDGEN, THE CoDIFICATION OF IsLamic CRIMINAL LAW IN THE
SupaN: PENAL CopEs AND SUPREME COURT CASE LAW UNDER NUMAYRI AND BASHIR 34
(2018).

10 Id. at 35.

11 RuporpH PETERS, SHARIA Law, JUSTICE AND LEGAL ORDER: EGYPTIAN
AND Istamic Law: SELECTED Essays 441 (2020).

12 Id

13 P.M. Hort, THE MAHDIST STATE IN THE SUDAN, 1881-1898: A StupY
oF ITs ORIGINS DEVELOPMENT AND OVERTHROW 128 (1958).

14 KONDGEN, supra note 9, at 35.

15 Id
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by the Mahdi.'® This included the reintroduction of hudiid pun-
ishments, such as amputation for theft and stoning for adultery,
and abolishment of diya.'” The system also aimed to enforce a
rigid social and moral code, prohibiting activities deemed as
vices, such as smoking, drinking alcohol, and dancing.'® These
harsh punishments and social regulations reflected the Mahdi’s
vision for a reformed society based on his understanding of Is-
lamic principles. While the Mahd1’s emphasis on Islamic law
and centralized legal structures left a lasting mark, the legacy
of Ottoman legal concepts persisted in Sudan. This persistence
stemmed from the fact that the Khedivate of Egypt," technically
an Ottoman province, governed alongside the British during the
colonial period after the downfall of Mahdist State in Sudan.
This created a system of legal pluralism, where Ottoman, Egyp-
tian, British, and Sudanese legal traditions coexisted. This com-
plex environment set the stage for the ongoing adaptation of law,
shaping the evolution of both customary and British-authored
criminal codes.

Despite the stipulations of the Condominium Agreement
signed in January 1899 between the British Empire and Egypt,
customary elements inevitably influenced the application of
British law in practice.”” The agreement was clear evidence of

16 Id. at 34.

17 Id. at 34-35.

18 Id. at 34.

19 The Ottoman Empire granted Egypt a new status in 1866, elevating it
from an eyalet (province) to a khedivate (viceroyalty). This change gave the khedive,
or viceroy, of Egypt a number of new powers, including the right to confer titles, in-
crease the size of the army, change the law of succession, raise loans, and conclude
treaties with other states. The title of khedive also signified that the viceroy of Egypt
had a status above that of other viceroys in the Ottoman Empire. This change in status
reflected the growing importance of Egypt in the Ottoman Empire, as well as the am-
bitions of the khedive, Ismail Pasha.

20 “Laws, as also Orders and Regulations with the full force of law, for
the good government of the Soudan [Sudan], and for regulating the holding, dispos-
al and devolution of property of every kind therein situate, may from time to time be
made, altered, or abrogated by Proclamation of the Governor General. Such Laws,
Orders, and Regulations may apply to the whole or any named part of the Soudan,
and may, either explicitly or by necessary implication, alter or abrogate any existing
Law or regulation,” SAD 57/1/372, article 4 of the condominium agreement done in
Cairo, the 19th of January, 1899. “No Egyptian Law, Decree, Ministerial Arrete, or
other enactment here after to be made or promulgated shall apply to the Soudan or
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the British intention of monopolizing the law-making process
in Sudan through the British governor-general,?! who, as the
highest-ranked administrator in Sudan, held the right to change
and abolish law. This policy excluded Egyptian and local au-
thorities from the rule of Sudan and vested the supreme civil and
military command in the British-nominated governor-general.?
Even though Egypt gained the right to jointly rule Sudan under
the British flag, in practice, the governor-general and many of
the high-level government officials employed by Britain’s Su-
dan Political Service (SPS) controlled Anglo-Egyptian Sudan,?
while Egyptian and Sudanese people were mostly used as local
administrators under the British policy of indirect rule.*

In the domain of customary law, the British administra-
tion recognized the existence of Islamic law with the Moham-
medan Law Courts Ordinance of 1902. Other customary tradi-
tions allowed them to continue to operate alongside the newly
British-made colonial law introduced by the British administra-
tion.”* A dual court system that consisted of the Native Courts

any part thereof, save in so far as the same shall be applied by Proclamation of the
Governor General in manner hereinbefore provided,” SAD 57/1/372, article 5 of the
condominium agreement done in Cairo, the 19th of January, 1899. “The jurisdiction
of the Mixed Tribunals shall not extend, nor be recognized for any purpose whatsoev-
er, in any part of the Soudan except in the town of Suakin,” SAD 57/1/373, article 8 of
the condominium agreement done in Cairo, the 19th of January, 1899. See 91 BritisH
AND FOREIGN STATE PAPERS 19 (H. M. S.O. 1898-1899).

21  On the same day that the condominium agreement was signed, Lord
Kitchener of Khartoum was appointed as the first Sirdar and governor-general of An-
glo-Egyptian Sudan and stayed on duty for a short time until he was relocated. On
December 23, 1899, Sir Francis Reginald Wingate was appointed governor-general
of the Sudan and Sirdar of the Egyptian army and held his position until 1916. From
1917 until his assassination in 1924, Sir Lee Stack stayed in duty as governor-general
of Sudan. For more information see, GABRIEL WARBURG, THE SupaN UNDER WIN-
GATE: ADMINISTRATION IN THE ANGLO-EGYPTIAN SupaN, 1899-1916 (2018); LoNDON
GazeTTE, March 6, 1900: “Colonel Sir F.R. Wingate, K.C.M.G., C.B.,D.S.0., Aide-
de-Camp to the Queen, having been appointed Sirdar of the Egyptian Army, is granted
the local rank of Major-General whilst so employed. Dated 22nd December, 1899.”

22 WARBURG, supra note 21, at 2.

23 91 BritisH AND FOREIGN STATE PaPERs 54 (H.M. S.O. 1898-1899).

24 CaArRoOLYN FLUEHR-LOBBAN, IsLamic LAw AND SOCIETY IN THE SUDAN
35 (2008).

25 “Mohammedan Law,” shari‘a, was also given a place in the judi-
cial system under the condominium rule for the issues regarding marriage, divorce,
guardianship of minors or family relationships, waqf, gift, succession, wills, and in-
terdiction guardianship of an interdicted or lost person, provided that the parties were
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and the Mixed Courts was established. The Native Courts were
responsible for administering Islamic law and customary law
while the Mixed Courts were responsible for administering the
new laws introduced by the British administration.? Islamic law
was relegated to a narrow domain within specialized Moham-
medan Courts, whose jurisdiction extended only to specific ar-
eas—primarily wills, inheritance, marriage, divorce, gifts, and
wagqf.*’ Even within this restricted sphere, the grand gadr’s au-
thority was subject to oversight and potential intervention by
British legal secretaries.

The term “Mohammedan Law,” employed in the Mo-
hammedan Law Courts Ordinance of 1902, offered a limited and
external perspective on Islamic legal traditions. This categoriza-
tion failed to capture the rich complexities and diverse schools
of thought within shari ‘a. This limited understanding likely in-
fluenced the narrow scope of the Mohammedan Courts and the
ongoing British oversight.

Unlike other colonies, where customary figures some-
times played a role in criminal law, the British Empire initially
sought to impose a uniform legal model on Sudan. This rigid
approach disregarded the need for a flexible and adaptable ap-
proach system of governance, a system that could accommodate

all Muslims. This court was the only place that an Egyptian could have been in a
high level position in the Sudanese government as the chief justice of the Islamic or
Shari‘a Division of the Legal Department. The grand qadi was an Egyptian officer.
See D. Gwyther Moore, Notes on the Legislation of the Anglo-Egyptian Sudan, 6
JOURNAL OF COMPARATIVE LEGISLATION AND INTERNATIONAL Law 131-34 (1924); Fais-
al Abdel Rahman Ali Taha, Some Legal Aspects of the Anglo-Egyptian Condominium
Over the Sudan: 1899-1954, 76 BRITISH YEARBOOK OF INTERNATIONAL Law 337-82
(2006).

26  For more information, see, Mohamed A. Babikerin, Customary Law
and Courts in the Context of Sudan's Legal Pluralism: Marginalized or Empowered
under English Common Law and Islamic Law? in ANTHROPOLOGY OF LAaw IN MUSLIM
SubaN: LanD, COURTS AND THE PLURALITY OF PrAcTICES 236—60 (Barbara Casciarri
and Mohamed A. Babiker eds., 2018); and Akolda M. Tier, Conflict of Laws and Legal
Pluralism in the Sudan, 39 INTERNATIONAL & COMPARATIVE Law QUARTERLY 611—40
(1990).

27 “Report on the Egyptian Sudan in Relation to Northern Nigeria by
H.R. Palmer,” May 1912, Oxford, Bodleian Libraries, Sudan, 1898-1940, MSS. Lu-
gard 91/1, 12; “Notes of an interview with Paul Howell on administration in the Su-
dan”, December 6, 1932.

28 WARBURG, supra note 21, at 125.
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the unique customary and legal landscape of Sudan. This stands
in stark contrast to the Islamic concept of siydsa, which grants
rulers discretionary power to achieve outcomes even if it falls
outside of strict legal codes. Drafted by Sir William Edwin
Brunyate, the first Sudan Penal Code and Code of Criminal Pro-
cedure were heavily based on Indian legal precedents.” This ap-
proach, common in British colonialism, disregarded the impor-
tance of tailoring legal frameworks to specific cultural and legal
contexts. In Sudan, the result was a code ill suited to the realities
of the societies it aimed to govern, necessitating adaptation from
its very inception.*

Gathering accurate information about indigenous legal
systems and traditions was crucial for making informed deci-
sions regarding criminal law in Sudan. It is well documented
that Rudolf Carl von Slatin, the high-ranked inspector-general
of Sudan, who was responsible for the Native Affairs adminis-
tration, had a network of informers among the middle-ranked
officials throughout the country, upon whom he relied for intelli-
gence.’! These informers served as an extra layer in the colonial
law-making process in Sudan, gathering information that shaped
the law, at least at the local level, if not in formal codification.
However, what has been overlooked is that these middlemen in-
terpreted the information according to their own views and bias-
es before reporting it to their superiors who then believed it to be
accurate and used it to make colonial laws in practice.

29 Id. at 124; Moore, supra note 25, at 132. The reason for using the Indi-
an Penal code was that British administrators in India had already learned to use law
to legitimate imperial goals. The codification of law was seen as a way to bring order
to confusing legal systems that existed in these colonies. The East India Company
managed a variety of legal sources, such as regional regulations, Acts of Parliament,
Hindu and Muslim personal law, Islamic criminal law, and the Roman principle of
“justice, equity, and good conscience,” which was open to broad interpretation. This
variety made the Indian Penal Code of 1860 a suitable model for the other British col-
onies to avoid confusion. Elizabeth Kolsky, Codification and the Rule of Colonial Dif-
ference: Criminal Procedure in British India, 23 Law axD History REVIEW 631-83
(2005).

30 The report of the Earl of Cromer, a high-ranked British colonial ad-
ministrator in Sudan, confirms that the 1899 Penal Code was actually accepted as
open to inspection in accordance with the need. See “Viscount Cromer to the Mar-
quess of Salisbury,” October 6, 1899, FO 403/284.

31 HaroLD ALFRED MAcMicHAEL, THE ANGLO-EGypTIAN Supan 109
(1934).
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While the role of middlemen within British colonial con-
texts has been explored, this article offers a fresh perspective by
highlighting their agency in shaping legal realities. Specifically,
it examines how these middlemen actively integrated Islamic
and customary legal elements into Sudanese criminal courts.
This on-the-ground adaptation, characterized by flexibility and
responsiveness to local needs, fundamentally diverged from the
written directives of the penal code. Their discretionary deci-
sion-making arguably mirrored unintentionally, aspects of how
some Islamic legal systems demonstrate flexibility in achieving
practical solutions. A concept this article analyzes is the unin-
tended consequences of colonial legal policies. This analysis
offers a novel contribution to the literature, demonstrating how
middle-ranking officials were not mere conduits of information
but pivotal figures who shaped the very application of colonial
law in ways often overlooked by traditional legal histories.

Although these middle-ranked men did not explicitly re-
cord their aims and actions for legal reform in their diaries, their
impact on the law-making process can be discerned by read-
ing their diaries against the grain and correlating their accounts
of observations, meetings, and reports to the development of
laws.** These officials were observing, meeting, and reporting:
their diaries routinely detail the court hearings that they attended
and the reports they drafted.

This work challenges top-down legal narratives of Su-
dan by examining how legal practice diverged from formal di-
rectives. Through a careful interpretive approach, analyzing dia-
ries as non-legal sources reveals how colonial legal history was
shaped not solely by statutes, but by the adaptive actions of those
implementing them. Reading the diaries of middle-ranking offi-
cials against the grain, alongside Sudanese and British archival
sources, uncovers patterns connecting day-to-day experiences
to shifts in legal policy and practice. Unlike formal reports or
court records, these diaries offer unfiltered perspectives of new-
ly appointed, non-legal trained officials. This provides unique

32 A similar, but more general statement about inspectors of the British
Empire in colonies is in P. W.J. Bartrip, British Government Inspection, 1832—1875:
Some Observations, 25 THE HisTORICAL JOURNAL 602-26 (1982).
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insights into the complexities of colonial legal adaptation—a
process often characterized by discretionary decision-making
and a focus on workable solutions, driven by the realities of co-
lonial governance.

This study draws upon a rich array of primary sources,
including those located in both the United Kingdom and Sudan.
The Durham University Sudan Archive offers an extensive col-
lection of administrative papers, personal diaries, correspon-
dences, reports, photographs, and other materials related to the
Anglo-Egyptian Condominium period. These sources, readily
accessible and predominantly in English, were crucial in un-
derstanding the administrative and legal structures of the early
Condominium. Of particular relevance was the Catalogue of the
Papers of General Sir (Francis) Reginald Wingate, which pro-
vided insights into high level policy and decision-making.

Importantly, the personal diaries and correspondences
of junior inspectors within the Durham collections were ana-
lyzed to discern the perspectives and experiences of these mid-
dle-ranking officials, revealing their influence on the ground.
The National Archives of the United Kingdom in London pro-
vided valuable correspondence data, which this research inter-
preted as reporting. Furthermore, the Bodleian Library’s unique
Sudan, 1898-1940 manuscript collection offered a distinctive
window into the personal experiences of British officers, pro-
viding insights into the evolving legal structures of the period.
These varied sources collectively reveal the communication net-
works and information flow that drove the adaptation of legal
practices within Sudan, often through processes embodied by
discretionary decision-making and a pragmatic focus on on-the-
ground realities.

This research also delves deeply into primary sources
located within Sudan, offering crucial perspectives that com-
plement and at times challenge the records found in the Unit-
ed Kingdom. The National Records Office of Sudan provides
unparalleled access to documents tracing MacMichael’s legis-
lative and administrative roles, particularly within the civil sec-
retary (CIVSEC), legal department, and the legal files classi-
fied as El-Mecmua. These records illuminate the on-the-ground
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developments and transformations of the Condominium’s
administrative and legal apparatus. Importantly, they contain
unique court cases and reports unavailable in the U.K., high-
lighting discrepancies between written law and its practical ap-
plication and revealing the complexities and nuances of Sudan’s
colonial legal landscape. Without these sources, a crucial piece
of the puzzle would be missing, hindering a complete under-
standing of the Sudanese legal experience.

Furthermore, the Judiciary Archives within the Judiciary
building offer a wealth of early court cases within the Sudan Law
Reports: Civil and Criminal Cases. The Faculty of Law Library
at Khartoum University provides access to printed materials au-
thored by Sudanese scholars, along with crucial compilations
such as the Court of Appeal of the Sudan, Sudan Law Reports,
and the Laws of Sudan series. Finally, the Sudan Library holds
primary sources including issues of the Sudan Gazette and addi-
tional unique court records from the early Condominium period.

While U.K. based sources illuminate policy and high
level decision-making, the Sudanese archives and legal collec-
tions bring to life the messy, often contradictory realities of legal
application on the ground. This contrast underscores the need to
examine the role of middle-ranking officials, who stood at the
intersection of colonial directives, local customs, and Islamic
legal principles. These officials acted as interpreters and media-
tors, their daily actions and experiences—marked by discretion-
ary decision-making and practical necessity—shaping the lived
reality of Sudanese law far more than any statute alone could.

II MippLE-RANKING OFFICIALS: AGENCY AND
INFLUENCE IN COLONIAL LAW ENFORCEMENT

Although the role of middle-ranked British officials in shaping
the Sudanese legal system has not been examined in detail, a
number of researchers have sought to understand the mid-
dle-ranked officials’ position as an extra layer in law-making
in the colonies. In the context of vernacular law, Lauren Ben-
ton and Lisa Ford have discussed the theory of “middlemen” as
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imperial agents of the British Empire in their colonies.** These
middlemen served as the local eyes of the empire for the social
order of people, places, and transactions through a sort of inter-
national law.** According to this theory, the British Empire made
a serious attempt after 1780 to establish imperial law against so-
called “tyrannical despots” through elite and non-elite dissidents
of the British administration, including legal officers, prisoners,
captives, and sailors.*

While the literature on vernacular law has helped to il-
luminate the role of middlemen in the colonies, it has not yet
explored their involvement in shaping criminal law. A great deal
of research has been published on the nature of colonial criminal
law, and most of these studies have focused on the intentions of
the colonizers in creating this body of law. A common argument,
with which I agree, is that the goal of colonial criminal law was
to control and repress local populations in the colonies, often
through the use of violence.*

Another argument which is also widely accepted is that
colonial criminal law often ignored local customary law and was
largely based on English law, even when it incorporated some
customary elements that colonial officers were not familiar
with.’” Although most colonial criminal laws in the British col-

33 See LAUREN BENTON AND Lisa ForD, RAGE FOR ORDER: THE BRITISH
EMPIRE AND THE ORIGINS OF INTERNATIONAL Law, 1800—-1850 (2016).

34 Id

35 Id atl.

36 For more information see Elizabeth Hopkins, The Politics of Crime:
Aggression and Control in a Colonial Context, 75 AMERICAN ANTHROPOLOGIST 73142
(1973); Simon Coldham, Criminal Justice Policies in Commonwealth Africa: Trends
and Prospects, 44 JOURNAL OF AFRICAN Law 218-38 (2000); H.F. Morris, 4 History
of the Adoption of Codes of Criminal Law and Procedure in British Colonial Africa,
1876-1935, 18 JoURNAL OF AFRICAN Law 6-23 (1974); G.H. Boehringer, Aspects of
Penal Policy in Africa, with Special Reference to Tanzania, 15 JOURNAL OF AFRICAN
Law 182-212 (1971); Rhoda E. Howard, Legitimacy and Class Rule in Common-
wealth Africa: Constitutionalism and the Rule of Law, 7 THIRD WORLD QUARTERLY
323-47 (1985); ELizaBETH KoLsky, COLONIAL JUSTICE IN BRriTisH INDIA: WHITE VI-
OLENCE AND THE RULE oF Law (2010); H.F. Morris, How Nigeria Got Its Criminal
Code, 14 JournaL ofF AFrRICAN Law 137-54 (1970); Richard Roberts, Law, Crime,
and Punishment in Colonial Africa, in THE OXFORD HANDBOOK OF MODERN AFRICAN
History 171-88 (John Parker and Richard Reid eds., 2013).

37 Davib ANDERSON AND DaviD KILLINGRAY, POLICING THE COLONIES OF
SETTLEMENT: GOVERNMENT, AUTHORITY, AND CONTROL, 1830-1940, 5 (1991).
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onies were based on the Indian Penal Code, which was drafted
by a British parliamentary commission and was not suitable for
any of the colonies’ customs, a neglected group of actors in the
secondary literature on colonial criminal law-making process-
es unintentionally modified existing penal codes to incorporate
more customary elements in the colonies: British middle-posi-
tion holder officials. Middle-position holders, which I will refer
to as “middlemen,” or “middle-ranking men” played a key role
in the creation of a blended criminal law in British colonies that
incorporated local customs while basing itself on British crimi-
nal law as a product of British colonialism themselves.

These middlemen did not merely gather information;
they interpreted local realities, shaping the arguments and pri-
orities of high-level policymakers. Inspectors, particularly cru-
cial in this process, were often overlooked historical figures. Yet,
their on-the-ground experiences fundamentally molded Suda-
nese criminal law. They navigated the complexities of colonial
directives, local customs, and Islamic legal principles, reconcil-
ing these often competing systems within the daily operations of
colonial courts. This ongoing process of adaptation contributed
to the evolution of legal codes in Sudan.

Inspectors as Middlemen: On-the-Ground Agents

In the early years of the Anglo-Egyptian Condominium, Sudan’s
administrative and legal structure reflected a blend of military
heritage and emerging civilian control.*® The governor-general
held significant authority, supported by four key advisors: the
inspector general, civil secretary, legal secretary, and financial
secretary.” The colony was divided into thirteen provinces, each
governed by a British mudir.* Under the mudirs were Egyp-
tian ma ‘miirs, responsible for smaller administrative districts.*!

38 MSS. Lugard 91/2. 6; “Notes of an interview with Paul Howell on
administration in the Sudan,” Oxford, Bodleian Libraries, Sudan, 1898—-1940, MSS.
Lugard 91/2, 6.

39 Id

40 Id. Initially it was divided into six provinces as Dongola, Berber, Kas-
sala, Sennar, Fashoda, and Khartoum.

41 Id.
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British inspectors, initially numbering twelve, supervised the
ma 'miirs and handled most general administrative and judicial
duties.* In some cases, “judicial” inspectors were appointed by
the legal secretary to assist mudirs with their court workloads,
though remaining under the mudir’s broader authority.*

In 1901, the legal secretary, Bonham Carter, initiated a
shift from military rule in Sudan toward a civilian administra-
tion staffed by young British graduates.* This process acceler-
ated in subsequent years, with waves of Oxford and Cambridge
graduates recruited and appointed as “inspectors” across Suda-
nese provinces.” Following brief training in Khartoum, these
inspectors faced a two year probationary period.** To secure
their positions, they had to demonstrate proficiency in Arabic
and law, along with general suitability for the role, which in-
cluded restrictions on marriage and social engagements.*” Those
who successfully completed this probationary period could look
forward to a promising career within the Sudan Civil Service,
later known as the Sudan Political Service, including generous
salaries, leave, and an early retirement guarantee.*® Young, in-
experienced inspectors wielded significant authority at the local
level, finding themselves responsible for vast territories.” The
diverse responsibilities of these inspectors encompassed both
administrative and judicial duties, making them pivotal figures
in the evolving structure of colonial law in Sudan.

Sudan’s early legal system, established in 1899 under
Egyptian martial law, placed significant authority in the hands of

42 Id.

43 Id.

44 HARroLD ALFRED MACMICHAEL, SUDAN PoLiTicAL SERVICE (1958).

45 HaroLD ALFRED MACMICHAEL, THE SubaN 105 (1954).

46 Michael S. Coray, IN THE BEGINNING, in THE BRITISH IN THE SUDAN,
1898—-1956: THE SWEETNESS AND THE SORROW 34 (Robert O. Collins and Francis M.
Deng eds, 1984); information retrieved from interview with Sir Harold MacMichael
by Robert O. Collins, Nov 14, 1962.

47 MacMicHAEL, THE SuDAN, supra note 45, at 105; Coray, supra note
46, at 34.

48 A beginning third inspector was paid £E 420 per year, rising to £E 480
after two years. After fourteen years’ duty he would have been earning £E900 as a
first inspector. John W. Frost, Memories of the Sudan Civil Service, in THE BRITISH,
supra note 46, at 65.

49 MacMicHAEL, THE SUDAN, supra note 45, at 105.

81




82

JourNAL OF IsLamic LAw | SPECIAL ISSUE 2024

the governor-general and the legal secretary. However, a shift to-
wards civilian administration brought modifications, and on-the-
ground adjudication largely fell to provincial officials. Mudirs’
courts, composed of the mudir and two other magistrates, held
broad jurisdiction within the provinces.”® Sentences passed by
these courts required confirmation by the governor-general.’!
Lesser offenses were handled by subordinate courts, where deci-
sions were subject to either the mudir’s confirmation or the right
of appeal before him.>? Inspectors, along with other administra-
tive staff, served as magistrates in these lower courts, handling
both civil disputes and criminal offenses, demonstrating the de-
centralized nature of colonial justice.”® The system allowed for
appeals to be made to the mudir, or in cases of greater complex-
ity, directly to the judicial commissioner.**

While the governor-general touted the system’s poten-
tial for efficiency and order, a stark reality confronted those
tasked with its implementation.> Inspectors, the system’s local
executors, faced a fragmented legal landscape with no single
handbook. This necessitated a flexible approach, often leading
them to bridge the gap between codified law and practical gov-
ernance. In some instances, these adaptations even conformed
to existing local customs and Islamic law, highlighting the un-
intentional consequences of colonial policy. With only a short
training period upon arrival in Khartoum—and often lacking
any prior legal background—inspectors faced the immense
challenge of navigating a fragmented and inconsistent legal
landscape.’® The early colonial system was marked by incon-
sistency. Some provinces were governed by centralized codes,
while others remained under tribal law or were even subject to
martial law.>” As late as 1906, the enforcement of standardized

50 REPORT ON THE FINANCES, ADMINISTRATION, AND CONDITION OF THE SU-
DAN 1903, 17. Sudan Archive, Durham University.

51 Id

52 Id

53 Id

54 Id

55 Id. atle6.

56 Id. at42.

57 WARBURG, supra note 21, at 125.
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legal codes remained incomplete.>® Inspectors, particularly those
in remote regions, were granted significant discretion, having
to decide when to apply colonial law, uphold local customs, or
make ad hoc rulings based on vague notions of “justice, equity,
and good conscience.” This principle, central to British legal
thought, ostensibly aimed to ensure fairness in the adjudication
of cases. However, in the context of colonial rule, it granted
widespread latitude to administrators operating in unfamiliar le-
gal landscapes. While this flexibility might have addressed local
specificities to some extent, it also opened the door for potential
misinterpretations and inconsistencies.

It is also known that inspectors were sometimes tasked
with adjudicating matters of Muslim personal status, filling a
judicial gap in the absence of gadis. or shari‘a courts.® This
placed immense responsibility on young, inexperienced offi-
cials, forcing them to become on-the-ground interpreters of both
Islamic and customary law. Their rulings were likely shaped by
a mix of limited legal knowledge, practical considerations, and
their understanding of colonial aims—highlighting the potential
for misalignments between legal ideals and local realities. This
decentralized system, while administratively complex, paradox-
ically increased inspectors’ autonomy.

The governor of Upper Nile’s 1906 report highlights the
inspectors’ crucial role in documenting and interpreting local
customs.®! Their lack of formal legal background forced them
to become first-hand researchers, as evidenced by the inspector
who compiled a Dinka customary law guide.®> While the gov-
ernor acknowledged potential errors due to inexperience, he
stressed the importance of respecting tribal law.® The success of
British inspectors in resolving thousands of intertribal disputes
demonstrates their active engagement in understanding local le-
gal practices.

58 Id

59 Id. at 124.

60 Id. at 128.

61 REPORT ON THE FINANCES, ADMINISTRATION AND CONDITION OF THE SU-
DAN 1906, 742.

62 Id. at 742-43.

63 Id. at 743.
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This report illustrates how inspectors were not merely
enforcers of colonial law but also contributors to its evolution,
influencing the unique blending of British legal concepts with
local customary practices within the context of criminal law.
Their observations and interpretations, documented in reports
to higher authorities, likely informed the development of hand-
books and codes that reflected a nuanced understanding of Su-
danese legal traditions. Their seemingly routine tasks of inspec-
tion, reporting, and adjudication held surprising power, subtly
transforming the legal practice on the ground.

The written laws of the Anglo-Egyptian administration
were an abstraction until applied in the context of Sudanese real-
ities. Inspectors in Anglo-Egyptian colonial Sudan documented
a wide range of experiences in their reports to mudirs and other
superiors. These reports covered their judicial duties, including
case details, rulings, and petitions submitted by local residents.
Additionally, the inspector was tasked with investigating com-
plaints, supervising revenue collection, and overseeing the per-
formance of the police in carrying out their duties.** They be-
came pivotal in bridging the gap between the written legal code
and the complexities of Sudanese society. The governor-general
sought to maintain good relations with local leaders for the sake
of colonial control, encouraging the application of local customs
and Islamic law whenever possible.®> This directive created a
complex landscape for inspectors. Their observations shaped the
understanding of where and how the code needed adaptation,
not just for workable implementation, but to solidify colonial
control. This process was driven by a discretionary approach
focused on maintaining order and upholding colonial authori-
ty. This imperative at times conflicted with the governor-gener-
al’s own directive to incorporate local customs and Islamic law
where possible, revealing the inherent tensions within the co-
lonial legal project. To navigate these complexities, local level

64  Gail S. Schoettler, The Genial Barons, in THE BRITISH IN THE SUDAN,
1898—-1956: THE SWEETNESS AND THE SORROW 110 (Robert O. Collins and Francis M.
Deng eds., 1984).

65 J.N.D. Anderson, The Modernization of Islamic Law in the Sudan, 60
SubAN Law JOURNAL AND REPORTS 292-312 (1960).
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research into Islamic and tribal customs and legal practices be-
came a necessity for inspectors.

Inspectors faced the complex task of interpreting how
Sudanese societies applied law, both customary and Islamic, at
the local level. This interpretation went beyond mere observa-
tion. Shaped by their own biases, understandings of the penal
code, and perceptions of colonial priorities, they filtered the in-
formation they gathered through the local leaders and influential
figures, as the governor-general directed and emphasized the
importance of building relationships with local leaders.®® These
connections were considered essential for inspectors to gain a
nuanced understanding of local customs, beliefs, and power dy-
namics. Through these interactions, inspectors could gather in-
formation that would help them shape legal implementation in
ways that were both aligned with colonial aims and respectful of
local traditions.

However, these efforts to understand local legal practic-
es were inherently limited. Inspectors’ reliance on local leaders
and influential figures, who were predominantly older males,
created a significant blind spot. These leaders’ own social po-
sitions and biases likely influenced the information they passed
on, potentially reinforcing existing power structures and over-
looking the perspectives of marginalized groups, like women,
younger generations, or ethnic minorities. This dynamic could
lead inspectors to misunderstand the complexities of customary
law and its application within different communities.

Furthermore, inspectors’ interpretations were shaped not
just by their background but also by the broader colonial context.
Their understanding of the penal code and colonial priorities of-
ten overshadowed the nuances of Islamic jurisprudence and cus-
tomary practices. This could result in the selective application of
diya, as will be discussed in later sections, or the misinterpreta-
tion of local rituals as potential threats to colonial control.

Inspectors’ subsequent reports were not neutral reflec-
tions of reality but carefully constructed narratives. Emphasis
on what they considered “important” played a significant role

66 MACMICHAEL, ANGLO-EGYPTIAN, supra note 31, at 73—74; REPORT ON
THE FINANCES, ADMINISTRATION AND CONDITION OF THE SUDAN 1899, 55.
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in shaping how higher-ranking officials perceived Sudanese le-
gal realities. A key example is the delayed implementation of
legal reforms. Although the British had identified areas in need
of reform before 1924, the revolution ultimately served as the
catalyst for the changes they then enacted.®’ This move reflects a
calculated use of legal change as a control mechanism, a pattern
that will be discussed in further detail later.

Over time, these filtered, and at times distorted, perspec-
tives subtly influenced the evolution of legal practice in Sudan.
Inspectors, perhaps unwittingly, molded the understanding of
Islamic and customary law held by the colonial administration.
Their reports document how they actively interpreted local cus-
toms and how these interpretations influenced, or even led to,
the incorporation or modification of those customs to fit within
the colonial legal framework. This pragmatic approach, charac-
terized by prioritizing functionality within the colonial context,
mirrored aspects of how some legal systems emphasize practical
solutions. Their actions, however unintentional, shaped the evo-
lution of colonial governance in Sudan.

Beyond inspection and reporting, inspectors wielded
significant power through their judicial duties in district courts.
Lacking a comprehensive legal handbook to guide their deci-
sions, they navigated a complex legal landscape where the penal
code, Islamic law, and local customs intertwined. Their discre-
tion in how and when to apply specific legal principles was im-
mense. As part of their duties, inspectors meticulously recorded
the details of each case, their interpretations, and the sentences
given. This information found its way into both provincial annu-
al reports and the governor-general’s annual reports, which were
sent to the consul-general of Egypt and eventually to the British
foreign secretary, Sir Edward Grey.®® In addition, inspectors di-
rectly informed their superior, Inspector-General Slatin Pasha,

67 Correspondence from Wingate’s Sudan career; Parker re the need for
reinforcements at Talodi in Kordofan, the need for a separate penal code for the Su-
dan, June 1906, SAD.278/6/6-8.

68 DuTIES OF INSPECTOR GENERAL DRAFTED BY R. VON SLATIN, THE INSPEC-
TOR-GENERAL OF SUDAN IN THE YEARS 1900—1914; AND AMENDED BY SIR REGINALD
WINGATE, AprIL 1902, arts. III, IV, VII, VIII, SAD.403/6/16-19.
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about the development of political and legal systems in Sudan.®’
Although Slatin Pasha was responsible for providing legal opin-
ions on cases involving local and political matters, he relied on
the reports of middle-ranked inspectors to inform his decisions.
These reports also provided valuable information to the gover-
nor-general about the local situation in Sudan.

While not standard practice across British colonies in
Africa, the use of inspectors for legal guidance in Sudan high-
lights a peculiar dynamic. Despite their rulings not being for-
mally binding, the cases they tried and reported on likely creat-
ed a body of informal precedents that influenced other officials.
These decisions, shaped by individual understandings of justice,
necessity, and colonial aims, subtly molded the application of
law in Sudan. This reliance on personal interpretation resulted
in a system that, while aiming to be responsive to local realities,
was inherently unpredictable. This discretionary power, driv-
en by a focus on finding workable solutions and maintaining
stability, resembled aspects of how flexible legal systems seek
practical outcomes. Ironically, this seemingly adaptive approach
could also be seen as a manifestation of disregard for Sudanese
legal traditions. By sidestepping established legal scholars or re-
lying on formalized customary procedures, the British system
prioritized colonial expediency over the nuanced and consistent
application of local legal principles.

To maintain control, colonial administrators relied on
middlemen. Necessity dictated a pragmatic approach, balancing
British directives with local realities. This dynamic is exempli-
fied in cases like Ahmed Sanad’s, where traditional notions of
diya were likely reshaped to align with a punitive approach. This
reliance on personal discretion highlights how pragmatism often
trumped adherence to written law, and ironically, turned these
middlemen into influential interpreters of Islamic law in Sudan.
Figures like Sir Harold MacMichael offer a multifaceted lens
into this process, where officials selectively codified customary
practices and adapted legal concepts to serve the aims of colo-
nial control.

69 MAacMICHAEL, THE SUDAN, supra note 45, at 105.
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Case Study: Sir Harold MacMichael

The Judiciary of Sudan building still stands in Gamma Avenue
in Khartoum, a towering yellow edifice that dominates the sky-
line. Its facade, adorned with white pillars and green roof tiles,
achieves a distinctively Sudanese appearance through a harmo-
nious blend of colonial stylistic elements. Constructed during
British rule, the building now functions as a symbol of inde-
pendent Sudanese legal sovereignty. However, this symbolism
is inherently complicated, reflecting the tensions between as-
pirations for justice and the enduring influence of past colo-
nial structures. This tension is mirrored within the building’s
interior. The absence of portraits commemorating precolonial
Sudanese legal figures, contrasted with the prominence of Brit-
ish officials, suggests a selective representation of historical au-
thority within the institution. While postindependence portraits
of Sudanese judges signify a shift, the continued presence of
Sir Harold MacMichael’s portrait underscores the complex and
contested narrative of legal evolution in Sudan. This contested
visual representation necessitates critical examination—an ex-
amination that this work undertakes by analyzing the influence
of colonial figures on Sudan’s legal development. Without for-
mal legal training, MacMichael initiated a unique approach to
criminal law that blended English law, Islamic law, and Suda-
nese customary law—which is a process that has not been fully
documented in the literature.

Sir Harold MacMichael serves as a compelling case
study for understanding how middle-ranking officials shaped
colonial legal adaptation. A product of the colonial system him-
self, his career trajectory, from district inspector to civil secre-
tary, offers a unique lens into how Sudanese law evolved. Driven
by realities of governing Sudan, MacMichael embraced a prag-
matic approach that blended elements of English law, Islamic
principles, and Sudanese customs. This is evident even in his
early inspector years, where his reports and writings showcase
flexibility in adapting legal frameworks to local needs. These
actions influenced the perspectives of high ranking British offi-
cials, highlighting the impact of middle-level figures on broader
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legal policy Additionally, MacMichael’s prolific documentation,
including extensive diaries, offers invaluable insights into the
process of legal adaptation for historical research.

Sir Harold MacMichael’s prolific research and exten-
sive fieldwork contributed significantly to his understanding of
Sudanese customs, law, and society. His publications reveal the
vast scope of his investigations. Numerous articles including in
Sudan Notes and Records, such as “The Kababish,”” “Notes on
the Zaghawa,””! or “The Tungur-Fur of Dar Furnung,”’> demon-
strate his ethnographic interests across diverse regions of Sudan.
Additionally, his books, including A History of the Arabs in the
Sudan™ and The Tribes of Northern and Central Kordofan,™
showcase his focus on tracing both historical lineages and con-
temporary tribal structures. This comprehensive body of work
likely shaped MacMichael’s interpretations of customary laws
and his perception of which practices might be adaptable within
the colonial legal system.

MacMichael’s work highlights the tension between in-
depth study of Sudanese society and the practical need to main-
tain colonial control. This tension, common in colonial contexts,
was often reflected in the works of district officers and mag-
istrates, who published ethnographic writings that influenced
evolving legal knowledge within British colonial Africa. In Su-
dan, this pragmatic approach often led to a selective and distorted
interpretation of local legal practices, revealing a conflict at the
heart of colonial governance. This process, while distinct from
the direct application of Islamic law, reflects a similar pragma-
tism and distortion of traditional legal systems that characterized

70 Harold Alfred MacMichael, The Kababish: Some Remarks on the Eth-
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colonial rule. Analyzing MacMichael’s actions highlights the
agency of middlemen in shaping the evolution of colonial law,
even when their actions were not explicitly framed in terms of
Islamic jurisprudence.

He was one of the Cambridge graduates recruited into
the Sudan Political Service. MacMichael’s interest in the Sudan
Political Service was initiated by his professor during his under-
graduate degree at Cambridge. Professor E. G. Browne had been
asked to suggest some brilliant young students for the service
in Sudan by Lord Cromer himself.”> MacMichael was Professor
Browne’s suggestion and was summoned to a selection board in
London.” He stayed and studied Arabic in London after he passed
the board, which was presided over by Reginald Wingate.”

His being “a product of colonization in Sudan” starts
with his first assignment in Anglo-Egyptian Sudan as a deputy
inspector in 1905; he was promoted to junior Inspector in 1910,
in the Kordofan Province.” In 1912, he was appointed as junior
inspector to the Blue Nile Province, where he stayed until he was
ranked as senior inspector to Khartoum in 1913.7 That means, in
Anglo-Egyptian Sudan, he held a middle-ranked position which
was not a colonial minister but had some influence on colonial
law-making. As the definition of the British middle-ranked offi-
cer in this context, he was responsible for implementing policies
and maintaining order in the colonies and for training local offi-
cials and maintaining good relations with local leaders.*® As will
be explained in light of his diaries, correspondences, newspaper
cuttings, and other archival documents, he played a significant
role in developing criminal law which blended with Islamic and
local traditions in Sudan through his official duty and which
gave him the responsibility of administering justice.®!

MacMichael’s inspections and reports had a profound
impact on his understanding of Sudanese society and indirectly

75 MACMICHAEL, SUDAN POLITICAL, supra note 44, at 3.
76 Id.

77 1d.

78 SAD 532/15, 18.

79 SAD 532/15, 18.

80 BENTON AND FORD, supra note 33, at 8—11.
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influenced colonial law-making while he forged relationships
with local leaders. This gave him insights beyond codified law,
influencing his later legal reforms. His publications in journals
like Sudan Notes and Records disseminated his insights into
local customs and values. Diaries and correspondences reveal
extensive communication with figures such as the Kabbabish
Sheikh and Ali al-Tum (a powerful Sudanese political and re-
ligious figure),* and high-ranking British officials including
Slatin Pasha and Bonham Carter.** This demonstrates MacMi-
chael’s crucial role as a cultural intermediary, bridging the gap
between British officials and Sudanese leaders from his early
career as a middle-ranking officer.

The establishment of relations and inspection of rural
customs were aimed at gathering information, but MacMi-
chael’s reports often reveal him searching for solutions beyond
strict British codes, prioritizing workable approaches within the
specific context of Sudan. This focus on practicality echoes as-
pects of legal systems that emphasize achieving solutions that
fit local needs.

MacMichael’s insights, reflected in his correspondenc-
es and reports, were valued by his superiors, particularly Sla-
tin Pasha, due to his deep understanding of Sudanese society.
His inspections and local connections significantly influenced
his published and unpublished works, shaping his advocacy for
a balance between local customs and flexible legal principles
within Sudan. Crucially, his understanding and interpretation of
customary practices helped shape his vision for applying and
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incorporating elements of these legal traditions within the con-
text of British criminal law in Sudan. His writings provide valu-
able sources for understanding this process of legal adaptation,
drawing heavily from his on-the-ground experiences, especially
his early work in Kordofan, from 1905 to 1912.%

To understand the evolution of MacMichael’s thought
and its impact on colonial policy, it is essential to examine his
formative years in Kordofan. Starting in 1905, his daily routines,
interactions, and reports from the region offer a granular view
of how he navigated the complexities of Sudanese society and
shaped his vision for legal reform.

MacMichael’s interest in court cases can be traced back
to his first tour of duty as deputy inspector in Khartoum, to which
he was appointed on September 19, 1905.% His main activities
in Khartoum consisted of attending courts, which he described
as “only mean[ing] that he sits in a room with the governor or
civil judge”,” office work, inspections in the town, receiving
complaints,®® socializing at the club, and playing games such as
cricket and squash.¥

One of the most striking aspects of his correspondence,
even privately with his relatives, is his keen interest in observ-
ing the judicial proceedings. As he describes, the most common
cases were assault and house breaks for which the accused were
acquitted. He was observing the cases mostly about land own-
ership and disputes in the court of civil justice, and helping the
civil judge.” He visited places near Khartoum, such as Omdur-
man, to observe both the courts and everyday life of Sudanese
people.”!

After spending two months in Khartoum, he was ap-
pointed deputy inspector to Kordofan Province upon his request

85 MACMICHAEL, SUDAN POLITICAL, supra note 44, at 15.

86 THE SupaN GAZzETTE, October 1, 1905, SAD 586/5/34.

87 MacMichael to his parents, October 25, 1905, SAD 578/4/35.

88 SAD 585/4/1-383, January 14, 1906.

89 SAD 578/4/36, MacMichael to his parents, October 25, 1905.

90 SAD 578/4/46—48, the arrival of the wives of British officials, King’s
Day celebrations and listening to cases at the Court of Civil Justice, November 10,
1905.

91 SAD 678/4/43, MacMichael to his parents on different dates in 1905.
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in December 1905.2 MacMichael’s interest in court cases con-
tinued during his time as deputy inspector in Kordofan. Upon
his arrival in EI-Obeid on January 10, 1906, MacMichael com-
menced his duties at the mudiriyya in the inspector’s office.”” In
El-Obeid he was taking plaints in the court,** working on civ-
il and criminal cases,” such as theft, kidnapping, rape, slavery,
embezzlement, tax evasion, assisting in concealment, malicious
prosecution, and bribery.”

The cases that MacMichael tried and attended were the
subject of his annual reports to his superior which contained ob-
servations not only about courts and cases but also about local
customs and traditions. His annual reports were then incorpo-
rated into the provincial reports which were sent first to mudirs,
then to the governor-general. Therefore, middle-ranking British
inspectors, who seemed to have no effect on colonial law, indi-
rectly had a say over the new vernacular law emerging in Sudan.

MacMichael’s original reports have not been found in
either the British or Sudanese National Archives; however, their
content can be located in published and unpublished work, es-
pecially his writings in the Sudan Notes and Records. These re-
ports are the sources used to analyze MacMichael’s position and
influence on Sudanese criminal law making.

The 1906 governor-general’s report notes that Sudan’s ju-
diciary system in 1906 was in its infancy and needed to be devel-
oped.”” On the other hand, in J.R. O’Connell’s report as governor
of Kordofan where MacMichael was inspector, it is stated that the
crimes of violence were restricted to a comparatively small pro-
portion of the population.”® O’Connell mentions only a few cases

92 SAD.586/5/33.

93 SAD.585/4/10-11, MacMichael’s personal diary, January 10-11,
1906.

94 SAD.585/4/14, MacMichael’s personal diary, January 14, 1906.

95 SAD.585/4/15, MacMichael’s personal diary, January 15, 1906.

96 SAD 585/4/66; SAD 585/4/84; SAD 585/4/115; SAD 585/4/123; SAD
585/4/130; SAD 585/4/137; SAD 585/4/140; SAD 585/4/148; SAD 585/4/188; SAD
585/4/189; SAD 585/4/191; SAD 585/4/192; SAD 585/4/193; SAD 585/4/210; SAD
585/4/245; SAD 585/4/287; SAD 585/4/311.

97 FO 407/170, “Further Correspondence Respecting Affairs in Soudan
and Africa, January to June 1907.”

98 J.R. O’Connell’s Annual Report of Kordofan Province, 1906, in RE-
PORTS ON THE FINANCES, ADMINISTRATION AND CONDITION OF THE SUDAN 1906, 700.
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in the report and confirms that in 1906, the law was efficient and
sufficient in Kordofan.” This detailed report includes a wealth of
information about Kordofan, including the condition of the peo-
ple, education, finance, hospitals, prisons, labor, and loans. It also
provides an overview of the judiciary situation in the region.'®
The report includes minor local news about the subdistricts,
thanks to reports prepared by the inspectors in the provinces. This
report provides a more comprehensive view of the situation not
only in Kordofan but in all of Sudan. It can deepen our under-
standing of the incorporation of vernacular law and Islamic law
in the British criminal administration in Sudan.

In 1907, after passing his Arabic and law exams with dis-
tinction,'”! MacMichael was granted the powers of a first class
magistrate under the Code of Criminal Procedure.'” He contin-
ued to preside over cases in Court Kordofan, including those
related to disobedience, unlawful assembly, theft, bodily injury,
false charges, abetting, embezzlement, murder, malicious prose-
cution, and brawling.'®

Within his 1907 annual report of Kordofan, MacMi-
chael registered all the cases he tried. The governor-general’s
report sent from Eldon Gorst, the consul-general of Egypt to
the British foreign secretary, Sir Edward Grey, mentioned the
need for a more satisfactory Court of Appeal in Sudan and pro-
posed constituting a High Court in Khartoum comprising two
judges.'™ The report of 1907, like that of 1906, contains precise
information about the number of cases tried in Sudan during the
entire year.'”

99 Id.

100 Id.

101 SAD 586/5/34, “C.S. C.R.R./161,” Sudan Government Order, [n.d.]
1907, 471-72.

102 Supan TimEs, March 18, 1907; SAD 586/5/34;

103 SAD 585/5/16; SAD 585/5/17; SAD 585/5/25; SAD 585/5/27; SAD
585/5/31; SAD 585/5/40; SAD 585/5/41; SAD 585/5/42; 117; SAD 585/5/123; SAD
585/5/139; SAD 585/5/183.

104 From Sir Reginald Wingate to Sir Eldon Gorst, in REPORT ON THE FI-
NANCES, ADMINISTRATION AND CONDITION OF THE SuDAN 1907, 23.

105 “From the interesting report supplied by the legal Secretary, Mr. Bon-
ham Carter, it appears that 310 orders were made in civil executions during 1907 for
a total amount of £E 3,555, and that the sum recovered was £E 2,112, or about 59 per
cent., which is considered satisfactory. The crime statistics show that there were 912
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Unlike the former report, the governor-general’s report of
1907 has the subtitle “Remarks on British Civilian Inspectors.”
It explains that there were twenty-seven officials in Sudan who
were assigned to provinces to write detailed reports, and engage
in certain judiciary duties and land registrations in addition to
ordinary provincial duties.'” The report explicitly states that:

The Governors of Provinces continue to render satisfac-
tory reports on these gentlemen, who are steadily render-
ing themselves more and more useful, and who by keen
interest in and devotion to their work amply justify the
system under which they were selected for service in this
country...

A considerable knowledge of Law is required
for the constant criminal and judicial work which is so
essential [for the Deputy Inspectors that] every official
should personally carry out himself. Such work provides
the best means of gaining that understanding and appre-
ciation of the social problems of the country which to
some extent underlie all successful administration.'”’

This emphasis on understanding local law suggests the need for
flexibility that mirrors a pragmatic and adaptive approach in legal
application. Inspectors like MacMichael, through their reports,
became advisors on how to adapt British codes to Sudanese re-
alities. Although not mentioned in the text, this requirement af-
fected their reports and helped the legal secretary of Sudan to
develop existing law in some areas. Based on the annual report
of Kordofan for 1907, MacMichael’s knowledge of Sudanese
law was notable.!”® The governor of Kordofan’s report to the
center reflected that MacMichael’s trials on slavery cases—with

convictions before non-summary courts in 1907 . . .””; “The death sentence was carried
out in then cases.” See REPORT ON THE FINANCES, ADMINISTRATION AND CONDITION OF
THE SuDAN 1907, 23.

106 REPORT ON THE FINANCES, ADMINISTRATION AND CONDITION OF THE SU-
DAN 1907, 137.

107 From Sir Reginald, supra note 104, at 138-39.

108 W. Lloyd’s Annual Report of Kordofan Province, 1907, in REPORT ON
THE FINANCES, ADMINISTRATION AND CONDITION OF THE SUDAN 1907, 326-27.
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the other inspectors—were an issue to be solved promptly.'” In
addition to annual province reports, the legal secretary’s annual
report provides even more detailed information about the exact
number of cases tried in each province.!'’ This implies that in-
spectors were most likely sending reports to the Legal Secretary
Department as well.

The governor-general’s emphasis on building relation-
ships with local leaders and his directive to document and inter-
pret local customs were directly served by the meticulous col-
lection of case details and the requirement that inspectors gain a
deep understanding of customary and Islamic legal elements.'"
This strategy aimed to create a legal system that, although root-
ed in British principles, incorporated elements that would appear
“acceptable” to the Sudanese population. The governor-gener-
al’s 1910 report demonstrates his belief that, at least to some
degree, this goal had been achieved.'"

During 1908 and 1909, MacMichael presided over a
wide range of cases, from theft and bribery to murder and slave
trading.'® His case records contributed to annual reports, offer-
ing insights that directly informed policy shifts, such as the 1908
ordinances addressing “vernacular law.”''* MacMichael’s own
experiences, reflected in Kordofan’s 1909 report, highlighted

109 Id. at 331.

110 Annual Report of Legal Department, 1907, in REPORT ON THE FINANC-
ES, ADMINISTRATION AND CONDITION OF THE SUDAN 1907, 627-50.

111 MAcMIicHAEL, ANGLO-EGYPTIAN, supra note 31, at 73—74; REPORT ON
THE FINANCES, ADMINISTRATION AND CONDITION OF THE SUDAN 1899, 55; REPORT ON
THE FINANCES, ADMINISTRATION AND CONDITION OF THE SUDAN 1906, 742.

112 Wingate to Mitchell Innes re the judicial system developed in the Su-
dan, August 1-31, 1910, SAD.297/2/37-39.

113 SAD 585/6/6; SAD 585/6/7, SAD 585/6/19; SAD 585/6/24; SAD
585/6/42; SAD 585/6/118; SAD 585/6/121; SAD 585/6/122; SAD 585/6/126; SAD
585/6/132; SAD 585/6/136; SAD 585/6/137; SAD 585/6/178; SAD 585/7/14; SAD
585/7/17;, SAD 585/7/20; SAD 585/7/22; SAD 585/7/23; SAD 585/7/24; SAD
585/7/25; SAD 585/7/29; SAD 585/7/33; SAD 585/7/40; SAD 585/7/163; SAD
585/7/165; SAD 585/7/171; SAD 585/7/172; SAD 585/7/173; SAD 585/7/180; SAD
585/7/184.

114 From Sir Eldon Gorst to Sir Edward Grey, in REPORT ON THE FINANCES,
ADMINISTRATION AND CONDITION OF THE SUDAN 1907, 26-27; From Sir Eldon Gorst
to Sir Edward Grey, in REPORT ON THE FINANCES, ADMINISTRATION AND CONDITION OF
THE SUDAN 1908, 23-24.



Between Code and Custom

legal complexities surrounding trade and contracts—difficulties
that these ordinances likely sought to address.'"

The importance of inspectors’ reports in shaping Suda-
nese law was further solidified in 1910 with the enactment of
the governor-general’s council ordinance. This ordinance re-
served the inspector-general’s presence in the council to assist
the governor-general in the discharge legislative and executive
powers.''® This shift increased the inspectors’ influence, demon-
strating that men like MacMichael did not just enforce law but
influenced its evolution through their insights into the clash
between customs and colonial law. Their on-the-ground expe-
rience became a crucial source for adapting British codes. This
process highlights the practical, outcome-focused approach that
characterized colonial legal adaptation within Sudan.

The Annual Report of Kordofan for 1911 declares the
establishment of a Slavery Repression Department in the prov-
ince.'"” This is consistent with the reports and journals of Mac-
Michael, who had consistently emphasized that slavery was a
critical problem that he frequently addressed in court.!® There is
no doubt that this department was established in response to the
need identified by inspectors in the subprovinces. This develop-
ment underscores the influence of middlemen, not only on the
practice of law but also, at times, on the shaping of formal legis-
lation. The establishment of the Slavery Repression Department
in Kordofan in 1911 was a significant event in the province’s
history. It marked the culmination of years of efforts by British
officials to suppress the slave trade, which had been a major
problem in the region for centuries. The department was tasked
with investigating reports of slavery, rescuing enslaved people,
and bringing slave traders to justice. The middlemen played a
key role in opening this department. They were the ones who

115 From R.V. Seville, Governor of Kordofan Province, to Sir Reginald
Wingate, in Annual Report of Kordofan, 1909, in REPORT ON THE FINANCES, ADMINIS-
TRATION AND CONDITION OF THE SUDAN 1909, 745.

116 Memorandum from Sir Reginald Wingate to Sir Eldon Gorst, in RE-
PORT ON THE FINANCES, ADMINISTRATION AND CONDITION OF THE SupaN 1910, 130.

117 Annual Report of Kordofan, 1911, in REPORT ON THE FINANCES, ADMIN-
ISTRATION AND CONDITION OF THE SUDAN 1911, 171.

118 See SAD 585/9/1-191 for the slavery cases MacMichael tried and
commented on in 1911.
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informed British officials about the slave trade and helped them
to track down slave traders.

When MacMichael was relocated to Khartoum as senior
inspector in 1913, his correspondence with high-ranking British
officials and influential locals gave way to face-to-face inter-
actions, a pattern that continued in 1914."° MacMichael main-
tained close contact with high-ranking British officers from the
beginning of his assignment in Sudan to submit reports, confer
about cases, and exchange information when needed. This close
contact with British officials gave MacMichael a great deal of
influence over the making of laws in Sudan, as he was able to
shape these officials’ opinions and influence their decisions.

For instance, Slatin Pasha, the inspector-general of Su-
dan, had a great impact on law-making for the sake of his duty.
As stipulated in his job description, he was supposed to “ac-
quaint himself fully with the Laws, Ordinances, and Orders of
the Sudan Government and to make any remarks on them to
the Governor General that he considers advisable.”'?® This gave
him a great deal of influence over the making of laws in Su-
dan, as he was able to identify potential problems with existing
laws and suggest changes. In a letter to MacMichael, Slatin Pa-
sha writes, “I always appreciate your views and take them into
consideration.”'?! In all of their correspondence from 1909 to
1914, it can be observed that Slatin is either asking for advice
on a local administrative matter or a court case on which Mac-
Michael would have information or authority.'” This suggests
that Slatin Pasha relied heavily on MacMichael’s expertise and
experience, and that he valued MacMichael’s opinion on a wide
range of matters.

119 SAD 585/11/11; SAD 585/11/12; SAD 585/11/13; SAD 585/11/47,
SAD 585/11/77; SAD 585/12/7, SAD 585/12/10; SAD 585/12/19; SAD 585/12/24;
SAD 585/12/27; SAD 585/12/30; SAD 585/12/32; SAD 585/12/41; SAD 585/12/46;
SAD 585/12/47; SAD 585/12/60.

120 MacMicHAEL, THE SUDAN, supra note 45, at 78.

121 SAD 403/6/4

122 SAD.403/6/1-13.
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III CoLoNIAL CONTROL THROUGH ADAPTIVE Law

The surge in diya cases adjudicated by British judges during the
“period of reaction”'** following the 1924 revolution, from 1925
to 1936, raises questions about the timing of this legal shift.
Marked by Sudanese resistance, which reached a violent climax
in the revolution, this period led the British to adopt a more cau-
tious approach to governance.'” Their response was designed
to solidify control—isolating the Sudanese from Egyptian influ-
ence, replacing Egyptian staff with Northern Sudanese person-
nel, and reemphasizing “traditional” power structures through
indirect rule and expanded authority for tribal leaders.'” The
appearance of diya in British criminal courts within this con-
text is unlikely to be coincidental. Instead, it strongly suggests a
calculated strategy by the colonial administration. Diya, with its
roots in Islamic jurisprudence, likely became a tool to appease
local leaders, maintain social order, and solidify British control
amidst rising tensions. This use of diya highlights the inherent
complexities of colonial rule, often forcing a clash between legal
ideals and realities on the ground. The incorporation of diya into
Sudanese courts reveals a fundamental tension: the dissonance
between the intended function of a codified British penal system
and the realities encountered in practice.

This section concerns specific cases where British judg-
es applied diya despite its legal ambiguity. This practice exem-
plifies a necessary deviation from rigid legalism, driven largely
by the middle-ranking officials’ on-the-ground actions. Faced
with the inadequacy of codified law in addressing the nuances

123 The concept of a “period of reaction” to describe the political climate
in Sudan after the 1924 revolution is borrowed from the work of M. W. Daly and P. M.
Holt. See M. W. DaLy anp P. M. Hort, A HisTORY OF THE SUDAN: FROM THE COMING
OF IsLAM To THE PRESENT DAy 13642 (1979).

124 For more information about the 1924 revolution, see Mohammed Nuri
El-Amin, Britain, The 1924 Sudanese Uprising, and the Impact of Egypt on the Su-
dan, 19 THE INTERNATIONAL JOURNAL OF AFRICAN HISTORICAL STUDIES 235-60 (1986);
ELENA VEzzaDINI, LosT NaTioNALISM: REVOLUTION, MEMORY AND ANTI-COLONIAL
RESISTANCE IN SUDAN (2015); MarRk FaTHI Massoup, Law’s FRAGILE StaTe: CoLo-
NIAL, AUTHORITARIAN, AND HUMANITARIAN LEGACIES IN SUDAN 49 (2013).

125 HEATHER J.J. SHARKEY, LIVING WITH COLONIALISM: NATIONALISM AND
CULTURE IN THE ANGLO-EGYPTIAN SupaN 49, 71, 81 (2003).
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of Sudanese society, inspectors and judges became agents of
adaptation. Their reports, case records, and interactions with
local leaders reveal how they navigated the conflict between
British directives and deeply rooted customary practices, in-
cluding the use of diya. This section explores their role in up-
holding colonial authority while finding solutions that, though
not always in strict adherence to the code, demonstrated a prag-
matic and adaptable approach characteristic of effective colo-
nial legal administration.

A revealing glimpse into the potential manipulation of
diya for colonial control emerges in a letter the British offi-
cial Thomas Richard Hornby Owen penned between 1928 and
1930."> He describes a violent brawl erupting during a tradi-
tional game, resulting in a death. Owen’s dismissive account
reveals his colonial disdain but, more importantly, it suggests a
pragmatic approach to justice. His primary concern seems to lie
in avoiding a “major court” inquiry. He advocates for swift res-
olution through diya, regardless of the intent behind the killing.
This prioritization of expediency over careful consideration of
traditional legal customs foreshadows a pattern where the colo-
nial administration could selectively use diya, a concept rooted
in Islamic jurisprudence, as a tool of social control, rather than
a means of achieving true justice. This signals a broader shift
away from respecting the nuances of customary practices to-
ward their manipulation to serve colonial interests.

The 1934 report issued by Chief Justice Howell Owen,
a provincial inspector (a role later known as assistant district
commissioner), illuminates the calculated transformation of
diya by the British colonial administration.'”” While acknowl-
edging diya as a traditional practice, the report strictly delineates
the circumstances under which it would be permissible.'?® This
selective application, notably its exclusion from “detribalized
communities or towns” and cases of clear murder, contradicts

126 Letters home from Owen as A.D.C. Geteina and Ed Dueim, White
Nile Province, July 1-19, 1928, SAD.414/2/19-21.

127 “Note on the trial of witchcraft cases,” issued by Howell Owen Chief
Justice, with accompanying note on the payment of “blood money” (diya) in the Su-
dan May 5, 1934, SAD.624/2/3-5.

128 SAD.624/2/5.



Between Code and Custom

the broader principles of diya within Islamic jurisprudence. This
reveals a calculated approach to manipulating customary law,
a pattern consistent with the broader colonial tendency to rein-
vent traditions. The British focus on control, rather than the re-
storative aims of diya, demonstrates how Islamic legal concepts
were molded to align with colonial interests. This undermined
diya’s traditional role in achieving restorative justice.

The 1936 letter from James Gordon Stewart Macphail,
the district commissioner of Malakal, Upper Nile Province to
the district commissioner of Zeraf Island sheds light on the
complex interplay between traditional custom, colonial author-
ity, and the distortion of diya for maintaining control.'?* While
framed as the resolution of a “blood-money” case, the docu-
ment unveils a process of negotiation and manipulation heavily
influenced by colonial officials. The acceptance by the Shil-
luk (a Nilotic ethnic group inhabiting the White Nile region of
South Sudan) of fewer cattle, '*° the debate over the size of a
bull, and Macphail’s role as the ultimate arbiter underscore how
diya became less a strict application of Islamic law and more a
bargaining tool. This case suggests that diya was co-opted into
the colonial system, primarily serving their vested interest in
fostering intertribal relations and preventing conflict.

Furthermore, the exchange between Macphail and the
Zeraf Island district commissioner reveals a network of in-
ter-reporting and influence among middlemen. This collabo-
rative process of negotiation and adjustment further demon-
strates how diya became less a strict application of Islamic law
and more a malleable tool within the broader framework of
colonial control.

The transformation of diya is evident in a note by an-
other assistant district commissioner, Paul Philip Howell, ti-
tled “Notes on Dinka Social Structure and Laws from Tonj File

129 Macphail to D.C. Zeraf Island on the payment of cattle to the Shilluk
as blood money, November 7, 1936,

SAD.762/3/34.

130 SAD.68/10/1-230; Papers, notes and correspondence on the Shilluk
collected by Howell for research purposes (many originate from the Sudan Political
Service and some from the Jonglei Investigation Team). Most of the papers seem to
relate to Shilluk law and custom though other subjects are also dealt with.
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66A.”"! Tt outlines attempts to standardize blood-money pay-
ments, with modifications based on the weapon used and oth-
er factors."”? This formalization contradicts diya’s traditional
adaptability in Islamic law, where specific amounts would not
be predetermined. Crucially, the note acknowledges the “elas-
ticity” of the payment rules. This malleability in the hands of
colonial officials transformed diya from a means of restorative
justice rooted in Islamic principles into a potential instrument
for controlling disputes and maintaining colonial order.

The 1941 Darfur case starkly reveals the challenges mid-
dlemen might face when navigating the intersection of formal
and customary legal systems regarding diya."** The British colo-
nial court’s acquittal of the Beni Helba man directly clashes with
the Fellata tribe’s traditional right to demand compensation.'**
The central tension stems from the power imbalance inherent in
the colonial situation. The British inspector’s initial dismissal of
customary law and subsequent threats to the chief highlight this
dynamic and likely fueled the tribe’s defiance. This case under-
scores the need for middlemen to possess not only exceptional
negotiation skills and a deep understanding of both legal sys-
tems, but also a keen awareness of how power dynamics stem-
ming from colonialism might shape responses and complicate
the process of reaching a resolution.

In his “Notes on the Baqqarah,” Howell explores the
complex relationship between homicide and diya within the
Baqqarah tribe.'*> While blood feuds were historically part of
their culture, he notes that incidents of homicide were less fre-
quent in modern times, and did not typically escalate into pro-
longed conflict. Traditional agreements to assist in diya payments

131 Notes on Dinka Social Structure and Laws from Tonj file 66A, in DIN-
KA, GENERAL INFORMATION FILE, voL 1, CoMPILED BY HOWELL DURING SERVICE AMONG
THE NGok DiNnkA, KOrRDOFAN AND COMPRISING COPIES AND EXTRACTS FROM DISTRICT
FiLEs, BaHR AL-GHAZAL/EQuATORIA AND UPPER NILE PROVINCES, SAD.767/8/5-45

132 “Blood Money,” SAD.767/8/14.

133 JacQueLINE H. WiLsoN, BLoob MoNEY IN Supan AND Bevyonp: RE-
STORATIVE JUSTICE OR FACE-SAVING MEASURE? 94 (Ph.D. dissertation, Georgetown
University, 2014).

134 Id.

135 “Notes on the Baqqgarah for Western Kordofan District Handbook, by
Howell: Vol 2: Messiriyyah.” October 30, 1948, SAD.768/7/1-84.



Between Code and Custom

provided insights into tribal social structures, but these alliances
were fluid and ever-changing. The duty to avenge a death was
separate from the obligation to pay diya, and even close family
groups could temporarily break agreements depending on the
political situation. Howell illustrates this dynamic using a 1947
incident where an assassination sparked a temporary feud be-
tween groups. The case illustrates the intricate social and politi-
cal factors involved in diya agreements. Middlemen likely need
a deep grasp of these dynamics to successfully mediate diya
settlements. They needed to be aware of shifting alliances, the
potential for temporary breaks in agreements, and the separation
between avenging and paying compensation.

These complexities highlight the profound challenges
faced by middlemen in navigating the conflicting demands of
colonial control and the realities of Sudanese legal practices.
While the colonial administration sought centralized control,
on-the-ground realities necessitated a pragmatic, often contra-
dictory, approach.

The case studies examined here reveal how diya, a con-
cept rooted in Islamic jurisprudence, was selectively adapted
and manipulated by the British colonial administration. This dis-
tortion of customary law highlights the inherent contradictions
of colonial governance. While attempting to impose a codified
and centralized legal system, British officials ultimately relied
on the pragmatic intervention of middlemen to bridge the gap
between theory and practice. This reliance, while born out of
necessity, created a system where customary practices were mal-
leable, often bent to serve colonial interests.

IV  CONCLUSION

Inspectors as British middle-ranking men were pivotal in imple-
menting policies from Khartoum. Their roles as observers and
meticulous note-takers fed information back to the central gov-
ernment, facilitating further standardization attempts. Yet, par-
adoxically, inspectors themselves were forced to deviate from
those central directives, revealing the limits of colonial power
and the need for adaptability in diverse regions.
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While directly linking MacMichael to the specific in-
clusion of diya in the courts is difficult, his experiences shaped
the broader legal landscape. His engagement with customary
practices and interpretations of local law contributed to a deep-
er, albeit flawed, understanding among British officials. This
shift made the adaptation of elements like diya not only possi-
ble but seemingly necessary for navigating the complexities of
Sudanese society.

A key pitfall was the tendency of British officials to cod-
ify customary laws, including those of the Dinka. This attempt
at rigid control undermined the flexibility inherent in traditional
systems and often led to misinterpretations or distortions, per-
petuating misunderstandings.

The British legal system in Sudan, while designed to be a
codified and centralized one, unintentionally created space for a
pragmatic approach that bore certain resemblances to how flex-
ible legal concepts could be applied within certain Islamic legal
frameworks. Middlemen, operating within this system, played
a pivotal role in bridging the gap between British law and local
realities. Their actions, however, were ultimately driven by the
exigencies of colonial control, not by the principles of justice
which are inseparable from Islamic legal concepts.

This invocation of flexible legal approaches highlights
a fundamental misunderstanding and manipulation of how le-
gal systems can be adapted responsibly to promote equitable
outcomes. While flexibility is possible within Islamic juris-
prudence, it remains grounded in broader principles. In con-
trast, the British use of diya was often less about justice and
more about expediency. Their selective application of diya to
appease certain groups, its codification that undermined its in-
herent flexibility, and the prioritization of colonial order over
traditional understandings of justice all illustrate how their
pragmatic approach ultimately distorted legal practices for
self-serving purposes.

The use of Islamic elements, even with its distortion
through this pragmatic colonial approach, underscores the
complex evolution of law under colonialism. Notably, these
practices, despite their influence, did not become codified. This
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highlights the limits of British power and the ultimate resilience
of traditional legal systems that continued to exist, albeit in
modified forms, alongside the imposed colonial structure. The
long term consequences of this distortion on Sudanese legal de-
velopment would be a valuable direction for future studies.
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OF AN [SLAMIC MODERN STATE
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Abstract

This article primarily explores one of the Muslim scholarly discourses aim-
ing to construct an Islamic governance model, harmonious with the modern
state, that is intertwined with premodern Islamic traditions. It scrutinizes the
reinterpretation and reconceptualization of the premodern concept of siyasa
shar‘iyya in 1920s Egypt by modernist “ulama’ (religious scholars) to align
with the nation state'’s legal and constitutional landscapes. The study focuses
on the legislative aspects of this modernized theory of siyasa shar‘iyya and
demonstrates how under this theory the state conceptually begins to play
a legitimate role in defining Islamic law. Special attention is given to ‘Abd
al-Wahhab Khallaf's (d. 1375/1956) book, al-Siyasa al-shar‘iyya, which
highlights the transformative epistemological and constitutional repercus-
sions of this discourse. Comparative analysis is conducted with the works of
premodern progenitors of the concept, such as Ibn Taymiyya (d. 728/1328)
and Ibn Qayyim al-Jawziyya (d. 751/1350) and later authors who have used
the concept, to identify discrepancies between premodern and modern dis-
courses in siyasa shar‘iyya. The study also cites practical implementations of
this modernized theory through a law project proposed in Egypt in 1926 that
demonstrates how the new siyasa shar‘iyya discourse bestowed an inherent
legal authority to the state to independently legislate on shart ‘a laws based
on an expanded conceptualization of maslaha (public benefit).

Keywords: siyasa shar ‘iyya; legal transformation; maslaha; ijtihad; Islamic
modern state; Egyptian legal system; ‘Abd al-Wahhab Khallaf
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INTRODUCTION

he major changes that have taken place in the legal systems

of the Muslim countries over the past two centuries have
sparked extensive debates about the definition, scope, and role
of shari‘a in the public sphere. To address these issues, schol-
ars and legal historians have delved deeply into the premodern
tradition to examine how premodern jurists formulated their
understandings of the relationship between siyasa and shari ‘a.
Given the notable differences in the usage of the term siydsa by
premodern jurists, historians are left with a spectrum of differing
conclusions about the nature of this relationship. Acknowledging
the primary focus of the classical genre of al-ahkam al-sultani-
yya (the ordinances of government) on the normative require-
ments of the caliphal position and the administrative dimensions
of Islamic governance, the postclassical scholarly works of si-
yasa shar ‘iyya, especially as articulated by Ibn Taymiyya (d.
728/1328) and Ibn Qayyim al-Jawziyya (d. 751/1350), provide
seminal references for historians in illuminating the nature of
this relationship. For instance, some of the historians who have
studied the evolution of penal laws and the introduction of fo-
rensic medicine in Egypt’s legal system in the nineteenth centu-
ry, such as Rudolph Peters, Khaled Fahmy, and more recently,
Brian Wright, argue that these advancements were aligned with
the premodern tradition of siyasa shar ‘iyya.'

The siyasa shar ‘iyya discourse thus evolved into a frame-
work for interrogating the compatibility of the shari‘a with de-
velopments brought by the modern state in the legal system and
for examining to what extent these modifications are influenced
by Islamic traditions versus Western secularism. Although these
studies do not primarily focus on the development of the dis-
course of siydasa shar ‘iyya, they may inadvertently imply that
the conception of siyasa shar iyya remained unchanged and that
the many other modern adjustments introduced by the modern

1 RuporpH PETERS, CRIME AND PUNISHMENT IN Iscamic Law: THEO-
RY AND PRACTICE FROM THE SIXTEENTH TO THE TWENTY-FIRST CENTURY 131 (2005);
KHALED FAHMY, IN QUEST OF JUSTICE: IsLamic LAw AND FORENSIC MEDICINE IN MOD-
ERN EGyrr 124 (2018); BriAN WRIGHT, A CONTINUITY OF SHARI‘A: POLITICAL AU-
THORITY AND HOMICIDE IN THE NINETEENTH CENTURY 9 (2023).
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state in the legal system might also resonate with this tradition-
al understanding of the siyasa shar ‘iyya. This article, however,
examines the concept of siyasa shar iyya from a broader per-
spective within the modern Islamic legal system and demon-
strates that the modern discourse of siydsa shar ‘iyya, which
primarily started to be recast in the twentieth century, began
to evolve in response to various developments and the increas-
ing influence of secularism in the Muslim world.” It contests
that the twentieth-century modernist use of siyasa shar ‘iyya in
Egypt represents a departure from the structural and constitu-
tional paradigms of the concept in premodern times and even
the nineteenth century. The article illustrates how this notion of
siyasa shar iyya has been substantially broadened and reinter-
preted to encompass nearly every aspect of shari ‘a law in a way
that grants the state an inherent authority to define and decide
on the various domains of Islamic law based on an expansive
interpretation of maslaha (public benefit) proposed by ulama’
(religious scholars). To achieve a more adequate understanding
of the conceptual changes that occur in the legal field, I shifted
my focus from the discourse of the emerging legal elite that does
not belong to the religious scholarly class, concentrating instead
on the implications of this concept within the AzharT ‘ulama’.
This is to demonstrate how Azhart ‘ulama’ widely began to
adopt a more conciliatory approach towards the modern politi-
cal and constitutional arrangements of the state and to devise an
Islamic theory grounded in premodern traditions which aligns
with these developments.

This took place simultaneously with the intense con-
stitutional and codification activities in Egypt in the 1920s, in
a period that marked an early conceptualization of an “Islam-
ic state.” Considering that the first Egyptian constitution was

2 Mohammad Fadel argues, “As a historical matter, it was not until the
modern era when Muslim states began using the power of siydsa shar iyya expansive-
ly in an effort to transform Muslim societies. Prior generations of rulers had used this
power sparingly, and largely to regulate state interests, such as taxation and land use,
and in the field of criminal law. Until the nineteenth century, therefore, Muslim law
could be fairly described as having been developed and applied largely by judges and
jurists, not rulers.” MoHaAMMAD H. FADEL, IsLamic JURISPRUDENCE, IsLamic Law, AND
MOoDERNITY 16 n.26 (2023).
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enacted in 1923, the modernized genre of siydsa shar iyya began
to be incorporated as a subject at Madrasat al-Qada’ al-Shar‘1
(The College of Shar 7 Judiciary) in the same year.’ Using text-
books, periodicals, proposed legislation, and scholarly rejoinders
from this period, I explore how they have reconceptualized and
redefined siyasa shar ‘iyya as a means to reconcile the modern
state system, with its extensive legislative authority and vari-
ous apparatuses, with Islamic constitutional theory. The article
attempts to delineate the constitutional disparities between the
premodern siyasa shar iyya and the modern theory, as formulat-
ed by reformist religious scholars in Egypt during the 1920s. It
presents first a brief overview of the concept of siyasa shar iyya
as paradigmatically conceptualized by its principal proponents,
who are frequently cited and referenced by contemporary theo-
rists of siyasa shar ‘iyya. This close reading serves to illuminate
the foundational principles and notions underpinning this con-
cept. In the second section, I scrutinize the initial emergence—at
least within the Egyptian context—of the modernized literature
of siyasa shar iyya, focusing on ‘Abd al-Wahhab Khallaf’s (d.
1375/1956) book, al-Siyasa al-shar iyya, a seminal text which
fundamentally altered the scope and dynamics of premodern si-
yasa shar iyya.* 1 discuss the structural components and episte-
mological implications of the reformed understanding of siyasa
shar iyya and its ramifications on modern Islamic constitutional
theory. The concluding section provides a succinct overview of
a practical exemplar of the evolution and influence of this theory
among Egyptian Islamic legal reformers during a transformative
period in Egypt’s history. This section illustrates how the expand-
ing role of siyasa shar iyya became a unifying theme amongst
reformist religious scholars. However, to illustrate that this inter-
pretation was not universally accepted among Azhart religious
scholars and remained characteristic of legal reformers, I refer to
the critiques articulated by the distinguished Azhar1 scholar and

3 ‘ABD AL-WAHHAB KHALLAF, AL-SIYASA AL-SHAR'IYYA AW NIZAM
AL-DAWLA AL-ISLAMIYYA FI 'L-SHU’ON AL-DUSTURIYYA WA’L-KHARUIYYA WA’L-MALIYYA
1(1931).

4  Khallaf, who was one of the most prominent names in Islamic legal
reform during the twentieth century in Egypt, served as a judge in the shari‘a courts,
a professor at Madrasat al-Qada’ al-Shar'1, and later at the Cairo Law School.
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mufti, Muhammad Bakhit al-Muti'1 (d. 1354/1935), who ardent-
ly opposed the reformist interpretations of siyasa shar iyya.

S1v4s4 SHAR ‘1vv4 IN PRE-MODERN CONTEXTS

There are different political and constitutional genres which ap-
peared in the classical Islamic era, such as al-ahkam al-sultani-
yya (the ordinances of government), statecraft treatises, mirrors
for princes, and other genres of writings. However, it was only
in the postclassical period that the genre of sivasa shar ‘iyya
emerged. Although the term siyasa shar iyya was first known
to be used by the Hanbali jurist Ibn ‘Aqil (d. 513/1119), it was
Ibn Taymiyya who most prominently developed it into a consti-
tutional theory.

Several scholars have studied Ibn Taymiyya’s concept
of siyasa shar iyya and interpreted it in different ways. Baber
Johansen views Ibn Taymiyya’s siyasa shar ‘iyya as a means
to “attack the formalism of the old doctrine on procedure and
proof.”” But he further interprets it as one that legitimizes the
Mamlik ruling and negates the caliphate as the obligatory form
of Muslim rule.® Mona Hassan and Ovamir Anjum, however,
reject Johansen’s reading of Ibn Taymiyya’s theory and argue
that it does not reject the caliphate.” Anjum further argues that
Ibn Taymiyya’s political project was corrective to the prevailing
Ash‘arT elitism in both politics and theology as well as the legal
formalism, and that the siyasa shar iyya was Ibn Taymiyya’s sui
generis.® Abdessamad Belhaj also understood it as “an ethical

5  Baber Johansen, Signs as Evidence: The Doctrine of Ibn Taymiyya
(1263—1328) and Ibn Qayyim al-Jawziyya (d. 1351) on Proof, 9 IsLamic LAw AND
SocieTy 168, 192 (2002).

6  Baber Johansen, 4 Perfect Law in an Imperfect Society: Ibn Taymi-
yya’s Concept of “Governance in the Name of the Sacred Law,” in THE LAwW APPLIED:
CONTEXTUALIZING THE IsLAMIC SHARIA: A VOLUME IN HoNoR oF Frank E. VoGeL 176
(Peri Bearman, Wolthart Heinrichs, and Bernard G. Weiss eds., 2008).

7 Ovamir ANsuMm, PoLitics, Law, AND COMMUNITY IN IsLamic THOUGHT:
THE TaymryyaAN MoMEeNT 31 (2014); Mona Hassan, Modern Interpretations and Mis-
interpretations of a Medieval Scholar: Apprehending the Political Thought of Ibn Tay-
miyya, in IBN Taymryya anp His Times 340-43 (Shahab Ahmed and Yossef Rapoport
eds., 2010).

8  Anuwm, supra note 7, at 30.
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criticism of the community and of the state with a strong empha-
sis on coercive justice.”” However, my concern in this article is
the legislative aspects of this theory and its constitutional limits,
and how its domain has been understood in modern times.

Therefore, before exploring the contemporary conceptu-
alizations of siyasa shar ‘iyya," it is crucial to shed light on some
of the significant developments of this concept. I therefore pres-
ent in this section a theoretical overview of the concept within
the constitutional theories of its early proponents, Ibn Taymiyya
and Ibn Qayyim al-Jawziyya, and later authors who have used
the concept.

PROGENITORS OF S1v454 SHAR ‘Tvy4: IBN
TAaymMivya AND IBN QAYYIM AL-JAWZIYYA

Ibn Taymiyya and Ibn Qayyim al-Jawziyya, as the progenitors
of the literature of siyasa shar iyya, necessitate an exploration
of their conceptualization of siydsa shar iyya. It is important to
note that, for example, Ibn Taymiyya’s book al-Siyasa al- shar i-
yva fi islah al-ra 't wa’l-ra ‘iyya (Islamic Public Policy for the
Righteousness of the Ruler and the Ruled) is merely a fragment
of his discourse on governance and constitutional theory, which
is dispersed throughout his various legal and even theological
writings. For Ibn Taymiyya, the term siyasa shar 7yya has two
implications: one is more distinct, but both are still interrelated.
Generally speaking, Ibn Taymiyya delineates siyasa shar ‘iyya
as a model of governance, which is fundamentally rooted in two
foundational concepts derived from the Qur’an''—the principles
of integrity (amana) and justice (‘adl). Integrity epitomizes the

9  Abdessamad Belhaj, Law and Order according to Ibn Taymiyya and
Ibn Qayyim al-Jawziyya: A Re-Examination of Siyasa Shar ‘iya, in IsLamic THEOL-
0GY, PHiLosoPHY AND LAw: DEBATING IBN TAaymiYYA AND IBN QAYYIM AL-JAWZIYYA
400, 421 (Birgit Krawietz, Georges Tamer, and Alina Kokoschka eds., 2013).

10  For definitions of siyasa shar ‘iyya, see F. E. Vogel, Siydsa, in ENcy-
CLOPAEDIA OF IsLam, Seconp Epition (P. Bearman et al eds., 1955-2005); Felici-
tas Opwis, Siyasah Shar ‘ivah, in THE OXFOorRD ENCYCLOPEDIA OF IsLam AND PoLi-
Tics (2014); WAEL B. HALLAQ, SHARI'A: THEORY, PRACTICE, TRANSFORMATIONS 200
(2009); Intisar A. Rabb, Governance (al-Siyasa al-Shar ‘iyya), in THE PRINCETON EN-
cycLOPEDIA OF IsLamic PoLiticaL THOUGHT 197 (Gerhard Bowering et al. eds., 2013).

11 Q4:58-59.
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fiduciary duties of governors and rulers in their administrative
and financial responsibilities (al-wilayat wa’l-amwal),'* where-
as justice embodies the imperative for the executive authority to
uphold and implement shari ‘a, predominantly within the realms
of penal and discretionary law; this encompasses both pre-
scribed punishments (hudiid) and rights (hugiiq): of God (hugiig
Allah) and the Muslim community (huquq al- ibad), as well as
the rights of individual Muslims."

This first category of rights, which essentially relates to
rights of God and the communal rights of Muslims, encompass-
es the adjudication and penalization of crimes against the com-
munity, such as theft, criminal acts, activities of highwaymen,
and fugitive groups. Within this domain, the authority of the rul-
er is to assert and enforce the rights of God and the communal
rights of the Muslims. Significantly, it is an intrinsic responsi-
bility of the ruler to bring offenders to justice, even in instances
where a plea for redress is not raised by the victims.' The imple-
mentation of punitive measures in this realm is mandatory and
irreversible, and requires universal enforcement without any ex-
emptions." This area constitutes what Ibn Taymiyya specifically
refers to as siyasa shar iyya. He views that every case within this
domain is unequivocally encompassed by shari‘a law, whether
through the prescribed punishments, discretionary punishment
(ta zir), or specific corporal punishments established by jurists.
In his perspective, even a discretionary punishment should not
surpass the original prescribed punishment.'® Thus, for Ibn Tay-
miyya, this indicates that this sphere is exclusively governed by
shari‘a. The function of the executive is to adjudicate based on
these rulings akin to any other judge. In this respect, while some

12 IBN TAYMIYYA, AL-SIYASA AL-SHAR ‘TYYA FI ISLAH AL-RA ‘T WA L-RA ‘TYYA
7,40 (1418/1997-98).

13 For more on the concepts of hugiiq Allah and huqiig al- ‘ibad, see, for
example, Anver M. Emon, Hugqiiq Allah and Huqiiq al- ‘Ibad: A Legal Heuristic for
a Natural Rights Regime, 13 IsLamic Law AND SocleTy 325 (2006); Wael Hallaq,
“God cannot be harmed”: On Huqiiq Allah/Huqiiq al-‘Ibad Continuum, in RouT-
LEDGE HANDBOOK OF IsLamic Law 67 (Khaled Abou El Fadl, Ahmad Atif Ahmad, and
Said Fares Hassan eds., 2019).

14 IBN TAYMIYYA, supra note 12, at 83.

15 Id. at 84.

16 Id. at 148; IBN Taymivya, 35 MaimMO* AL-FaTAwA 376, 405 (2004).
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aspects of this domain are traditionally referenced in classical
political writings as mazalim (grievances), Ibn Taymiyya con-
siders that there is no dichotomy between shari‘a courts and
grievance courts, which reflects his view that there is no distinc-
tion existing between siyasa and shari ‘a, as shari ‘a rulings are
comprehensive, encompassing every conceivable case.!”

It is important to highlight that Ibn Taymiyya’s theory of
siyasa shar ‘iyya does not afford the ruler any legislative authori-
ty within the realm of figh, nor does it permit interference in jur-
isprudential debates or allow the curbing of juristic pluralism by
endorsing one position while rejecting others. In this context, Ibn
Taymiyya distinguishes between two domains of law. The first
encompasses the universal rulings (ahkam kulliyya or umiir kulli-
yya) which include all legal rulings, immutable by anyone, most
specifically the rulers. Beyond the Qur’an, the Sunna (Prophetic
traditions), and consensus (ijma ‘), Ibn Taymiyya considered the
area of legal reasoning (ijtihad)y—where jurists hold conflicting
positions—as part of these universal rulings. The second domain
is related to judicial cases where the judge mandates the parties
in a jurisdiction to adhere to a single position.'®

In essence, Ibn Taymiyya’s concept of siyasa shar iyya
mainly serves as a reconfiguration of the realms of siyasa and
figh, situating both firmly within the boundaries of shari‘a. By
incorporating grievances into the domain of the jurists’ law,
Ibn Taymiyya underscores the limited role of the executive and
stresses the latter’s role is excluded from the legislative domains
of figh. His theory majorly accentuates the most intrinsic respon-
sibility of the ruler, which is to enforce shari ‘a rulings.

The formulation of siyasa shar ‘iyya by Ibn Taymiyya’s
disciple, Ibn Qayyim al-Jawziyya, is a milestone in the evolu-
tion of this concept and its contemporary conceptualization.
Although Ibn Taymiyya was foundational in articulating the
relationship between siyasa and shari‘'a and in revitalizing the
doctrine of siyasa shar iyya, it was Ibn al-Qayyim who signifi-
cantly crystallized this concept. Ibn al-Qayyim’s conceptual-
ization of siydasa shar tyya encompasses three primary aspects.

17 Id. at 20:392.
18 Id. at 35:357, 35:376, 27:297.
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First, it involves the utilization of circumstantial evidence, in-
cluding intuition (firasa) which signifies insight or intuitive per-
ception. This capacity allows the judge to discern and interpret
signs through visual cues or by examining outward indications."’
Most notably, this aspect of siyasa shar ‘iyya also concedes the
admissibility of forcing a defendant to confess through physical
coercion or torture by the judge.” The second aspect of siyasa
shar iyya presented by Ibn al-Qayyim emphasizes the admis-
sibility of employing corporal and capital punishments—other
than prescribed punishments—that fall under discretionary pun-
ishment, along with other penalties outlined in the figh corpus. It
is important to note that, like Ibn Taymiyya, Ibn al-Qayyim be-
lieves that the penalties under discretionary punishment should
not exceed the maximum limits set for non-capital prescribed
punishments, as he considers these restricted instances of capital
punishments as falling under the precedents set by the Compan-
ions of the Prophet. Through these two aspects, Ibn al-Qayyim
demonstrated the practical application of siyasa shar ‘iyya by il-
lustrating its utilization in judiciary (gada’). As the title of his
book, al-Turug al-hukmiyya fi ’l-siyasa al-shar ‘iyya (The Ju-
dicial Methods in Islamic Public Policy), implies, it serves as a
manual on how siyasa shar ‘iyya is applied in judiciary, specifi-
cally through the employment of tools of confession.?!

The third aspect, succinctly mentioned by Ibn al-Qayy-
im, but crucial for our forthcoming examination of the modern
theory of siyasa shar iyya underscores certain temporal rulings
enacted by the Rashidin Caliphs®® in areas that fall under the

19 On the impact of Ibn Taymiyya, Ibn al-Qayyim, and later Mamlik
scholars such as Ibn Farhiin on changing the classical figh doctrine on proof and pro-
cedure through their doctrine of sivasa shar iyya see Baber Johansen, Signs, supra
note 5; for further presentation of the classical legal doctrine on proof and procedure,
see Hossein Modarressi, Circumstantial Evidence in the Administration of Islamic
Justice, in JUSTICE AND LEADERSHIP IN EARLY IsLamic Courts 18 (Intisar A. Rabb and
Abigail Krasner Balbale eds., 2017).

20 IBN QAYYIM AL-JAWZIYYA, AL-TURUQ AL-HUKMIYYA FI ’L-SIYASA
AL-SHAR‘1YYA 3—4 (1428/2007).

21 On the significance of Ibn al-Qayyim in this context, see Modarressi,
supra note 19, at 19-20.

22 The first four caliphs in Islam, namely, Abfi Bakr (r. 11-13/632-34),
‘Umar b. al-Khattab (r. 13-23/634-44), ‘Uthman b. ‘Affan (r. 23-35/644-55), and
‘Ali b. Ab1 Talib (r. 35-40/656-61).
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purview of the legal system of figh. Contrasting the prior two
aspects, which pertained to penal law and the corpus delicti of
the court system, this third area correlates with other domains,
such as family law. Illustrative of such legally-reasoned (ijti-
hadi) rulings of the Caliphs is the approach taken by the second
caliph, “‘Umar b. al-Khattab. Ibn al-Qayyim recognizes that the
legislative interpositions enacted by the Rashidiin Caliphs are
situated within the realm of temporal legal reasoning, applicable
to instances such as the enactment of triple talag (divorce) set by
‘Umar. He contends that, superficially, such interpositions may
appear to modify the shari‘a, but he elucidates that within the
framework of shari ‘a, there exist dual domains concerning their
temporal applications.?® The first domain is characterized as uni-
versal rulings: immutable rulings that persist inalterably through
time. The second domain is described as temporal discretionary
rulings (siyasa juz iyya), predicated on temporal public benefit.*
It is this second dimension that warrants close investigation for
our research, for it holds significant implications for the modern
articulation of siyasa shar iyya.

As previously mentioned, Ibn al-Qayyim’s seminal con-
tributions to the development of siyasa shar ‘iyya theory in later
premodern scholarship lie in his emphasis on the incorporation
of circumstantial evidence and the application of physical force
within this realm. This viewpoint would greatly influence later
premodern scholarly discourses on the judiciary. However, an-
other aspect of Ibn al-Qayyim’s work—the emphasis on the in-
stances of the legally-reasoned rulings of the Caliphs—resonat-
ed profoundly with the modern 1920s Egyptian constitutional
movement, aspiring to Islamize the modern state. The writings
of early twentieth-century reformers bear testament to this in-
fluence. Those modern scholars incorporated Ibn al-Qayyim’s
distinction of temporal rulings in their discussions around the
reconciliation of Islam and the state’s control over the legisla-
tion within the constitutional frameworks, as will be detailed
in the third section of this study. However, the works and legal
theories of both Ibn Taymiyya and Ibn al-Qayyim do not provide

23 IBN AL-QAYYIM, supra note 20, at 3—4.
24 Id.
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detailed development of these instances of the legally-reasoned
rulings of the Caliphs, nor do they grant political authority the
right to define Islamic law. The references made by modern the-
orists of siyasa shar iyya to their works are not entirely har-
monious with the comprehensive conceptual framework of Ibn
al-Qayyim’s and Ibn Taymiyya’s constitutional theory and legal
epistemology. These discrepancies are evidently manifest when
comparatively studied with the different writings of Ibn Taymi-
yya and Ibn al-Qayyim that deal with the domain of these tem-
poral rulings.

LATE MAMLUK AND OTTOMAN S71vA4S4 SHAR ‘I1YYA

Subsequent to Ibn al-Qayyim, scholarly compositions on siya-
sa shar iyya were typically incorporated into the legal writings
and genres of the judiciary, majorly emphasizing the two main
aspects highlighted by Ibn al-Qayyim: circumstantial evidence
and penal law. A notable Maliki composition subsequent to Ibn
al-Qayyim is Ibn Farhiin’s (d. 799/1397) Tabsirat al-hukkam fi
usitl al-aqdiya wa-manahij al-ahkam (Illuminating the Judges
About the Principles of Judicial Rulings and the Methods of Le-
gal Verdicts). This evolved genre of judge manuals advocated
for the right of the judge to employ physical coercion to elicit
confessions in particular circumstances, specifically when deal-
ing with individuals notorious for perpetrating such crimes.

Ibn Farhiin defines the domain of siyasa shar ‘iyya and
sets its confined limits; he illustrates that any ruling in shari ‘a can
be set under one of five categories. The first section is comprised
of rulings instituted to cultivate the individual, such as worship.
Following this is a segment dedicated to the preservation of hu-
man existence, encompassing necessities such as sustenance and
matrimony. Subsequently, there is a part that is indispensable
for societal transactions. The fourth division is devoted to the
cultivation of moral comportment. The concluding fifth section
specifically pertains to siyasa and disciplinary measures (zajr).
Ibn Farhiin explicates that this last category embodies what is

25 IBRAHIM B. ‘ALI IBN FARHUN, 2 TABSIRAT AL-HUKKAM FI USUL AL-AQDI-
YA WA-MANAHIJ AL-AHKAM 115-16 (1986).
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meant by siydsa shar ‘iyya.*® Thus, this last category of siyasa
shar ‘iyya is subdivided into six distinct subcategories. The first
subcategory is aimed at the preservation of the soul, exempli-
fied by retribution (gisas), followed by a section to safeguard
lineage, such as the prescribed punishment for adultery or for-
nication. The third is dedicated to preserving chastity, and the
fourth is allocated for the protection of property, involving theft,
which requires prescribed punishment and additional discretion-
ary punishment. The fifth is set to protect the intellect, illustrated
by prescribed punishment for drinking wine, and the final sixth
subcategory pertains to crimes not specifically enumerated, and
also serves as a method of deterrent.”’

The concept of siyasa shar ‘iyya manifested in the writ-
ings of the late Mamliik and early Ottoman eras within the genres
of judiciary and siydsa, became profoundly interconnected, ad-
hering to the guidelines articulated by Ibn al-Qayyim and, more
systematically, Ibn Farhiin. Various authors closely followed the
latter’s work, albeit synthesizing the literature within the au-
thoritative positions of their respective schools of law (madh-
habs). For instance, the Hanafl ‘Ala’ al-Din al-Tarabulust’s (d.
849/1445) Mu ‘in al-hukkam (Judges’ Assistant) on the judiciary
stands almost as a Hanafi replica of Ibn Farhtin’s Tabsirat al-huk-
kam. Here, he also defines siyasa shar tyya as shar‘ mughallaz
(severe law), which implies intensified punishments. It is simi-
larly defined as “the intensification [of the punishment] of a tort
that has a legal directive, in order to curtail corruption.”®

The later Hanafi composition by Dede Efendi (d.
975/1567), for instance, although bearing title explicitly related
to siyasa shar ‘iyya, predominantly concentrates on the domains
of penal law and the application of circumstantial evidence in
gada’ (judiciary).”” However, modern theorists of siyasa shar ‘i-
yya regularly cite the definition provided by Ibn Nujaym (d.
970/1562—-63) in al-Bahr al-ra’iq (The Pristine Sea). He defines

26 Id. at2:116.

27 Id. at2:116-17.

28 “ALA’ AL-DIN AL-TARABULUSI, MU‘IN AL-HUKKAM FI-MA YATARADDAD
BAYNA AL-KHASMAYN MIN AL-AHKAM 164 (1431/2009-10).

29 The treatise titled Siyasa shar iyya attributed to Dede Efendi is also
associated with several other Hanaff jurists, including Ibn Nujaym.
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siyasa as “the measures executed by the ruler to attain a perceived
public benefit, even in the absence of specific evidence.”" It is
noteworthy, however, that Ibn Nujaym’s use of the term siyasa
is invariably contextualized within his discussion of the concept
of prescribed punishments. He introduced this definition as a
means to rationalize the legal stances of the Hanafi schools of
law, emphasizing that the executive holds the authority to ascer-
tain which form of punishment best serves the public benefit in
each separate case of criminal cases.’! In addition, the late Hanafi
authority, Ibn “Abidin (d. 1252/1836), also views that within the
school of law, siydsa is synonymous with fa zir (discretionary
punishment).* Derin Terzioglu demonstrates how Hanafi schol-
ars based in Rum during the sixteenth and seventeenth centuries
engaged with Ibn Taymiyyah’s al-Siyasa al-shar ‘iyya to address
administrative punishment and the Ottoman ganiin as a kind of
siyasa that serves the ends of shari‘a*® Said Salih Kaymakci
extensively examined the reception of Ibn Taymiyya’s al-Siya-
sa al-shar iyya among Ottoman scholars of Rum, such as Asik
Celebi (d. 979/1572) and Dede Congi (Dede Efendi).** These
scholars, who were integral to the Ottoman enterprise, helped
define the limits of the Ottoman government and law. Kaymakci
argues that they denied ganiin as merely sultanic laws and in-
stead grounded and limited sultanic power and military reform
within the framework of classical siyasa shar ‘iyya.>

30 ZayN AL-DIN IBN NujayM, 5 AL-BAHR AL-RA’1Q SHARH KANZ AL-
DAQA'1Q 11 (1997).

31 Id. for example at 5:17-18, 5:67, 7:126.

32 IBN ‘ABIDIN, 4 HASHIYAT RADD AL-MUHTAR ‘ALA ’L-DURR AL-MUKHTAR
15 (1966); Miirteza Bedir further mentions: “The Hanafi jurists kept the word siyasa
to mean a heavy punishment to be inflicted by the ruler, and they were not greatly in-
terested in developing a political theory.” Miirteza Bedir, The Hanafi View of Siyasa
And Sharia Between Idealism And Realism: Al-Hasiri’s Conception Of Temporal And
Religious Politics: (Siyasa al-Diniyye al- ‘Uzma and Siyasa al-Hissiyya al- ‘Uzma), 10
IsLam TETKIKLERI DERGISI 451 (2020).

33 Derin Terzioglu, Ibn Taymiyya, al-Siyasa al-Shar ‘iyya, and the Early
Modern Ottomans, in HISTORICIZING SUNNI ISLAM IN THE OTTOMAN EMPIRE, C. 1450—
c. 1750, 17, 103, 111, 116 (Tijana Krsti¢ and Derin Terzioglu eds., 2020).

34 Saip SaALiH Kaymakci, THE CoNsTITUTIONAL LiMiTs OF MILITARY RE-
FORM: OTTOMAN PoLiTicAL WRITING DURING THE TIMES OF REVOLUTIONARY CHANGE,
1592-1807, 25 (Ph.D. dissertation, Georgetown University, 2020).

35 Id
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As previously illustrated through the perspectives of its
premodern proponents, siyasa shar ‘iyya emerged as a means to
constrain the executive rather than to grant it more extensive
legislative authority in the area that was traditionally governed
by jurists’ law. The jurists aimed to ensure that the entire judicial
system operates under the umbrella of shari‘a. As Frank Vogel
articulates, siyasa shar iyya “advances both a more expansive
vision for figh, and also a constitutional theory by which the
excesses of rulers may be curtailed and shari ‘a legitimacy ex-
tended to actual states.”® Even during the nineteenth century,
the discourse on siyasa shar iyya remained mainly within the
traditional themes, as presented here.’’

TWENTIETH-CENTURY S7Y454 SHAR ‘1YYA

As Clark Lombardi observes, a number of Muslim legal schol-
ars in twentieth-century Egypt integrated the terminologies and
conceptual structure of siyasa shar iyya theory and utilized it
as the foundational basis for their reconceptualization of the
Islamic state. Lombardi additionally states, “the decision to
constitutionalize Islamic law in late twentieth-century Egypt
represents a commitment to the idea that state law must be a
modern analogue of siyasa shar ‘iyya.”*® In this section, I trace
back to when the reformist ‘u/ama’ first discursively developed
this modernized theory of siyasa shar ‘iyya and investigate how
they conceptualized and integrated it within the constitutional
framework of the modern Egyptian state. My analysis examines
one of the earliest discourses on the modernized theory of si-
yasa shar ‘iyya. This involves a theoretical framework wherein
the state is perceived—under a particular interpretation of pre-
modern Islamic constitutional theory—as being endowed with
the legitimate prerogative to engage in the domain of shari a

36 Vogel, supra note 10, at 695.

37 See, for instance, authors such Barakat Zadah (‘Abd Allah Jamal al-
Din; d. 1900) and Muhammad Bayram al-Awwal (d. 1800), see MunAMMAD KAMAL
IMAM, 1 MAWSU AT AL-SIYASA AL-SHAR ‘IYYA: MUSANNAFAT AL-SIYASA AL-SHAR ‘TYYA FI
MISR FI AL-NISF AL-AWWAL MIN AL-QARN AL-‘ISHRIN 65, 97 (2018).

38 Crark B. LomBaRrDI, STATE Law As IsLamic Law IN MoDERN EGYPT:
THE INCORPORATION OF THE SHARI"A INTO EGYPTIAN CONSTITUTIONAL LAw 49 (2006).
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legislation. This encompasses not just the domains of discre-
tionary and penal systems as presented by the earlier authors of
siyasa shar iyya, but also extends to the formulation and inter-
pretation of shari‘a. As Aria Nakissa describes Egypt as “the
birthplace of reformist jurisprudence,”’ this article also shows
that the modern conceptualization of the siydasa shar iyya the-
ory was developed during the constitutional developments in
1920s Egypt.

THE ‘Ur4amA’ IN THE LEGAL AND EDUCATIONAL REFORM

In 1882, only a few months after the advent of British colo-
nialism in Egypt, al-Mahakim al-Ahliyya (National Courts)
were established. The National Courts were instituted to pre-
vent the shari‘a courts from ruling on financial and criminal
issues, leaving them jurisdiction only over matters of personal
status and awgaf. By 1893, positions as judges and employees
at the National Courts were limited exclusively to graduates
of Madrasat al-Huqiiq al-Khidiwiiyya (Khedivial School of
Law), established in 1886. Consequently, al-Azhar graduates’
roles were restricted to the shari‘a courts.** In addition, the
shart‘a courts faced numerous reform attempts. For instance,
in 1899, Majlis Shiira al-Qawanin (The Advisory Law Coun-
cil) received a proposal to appoint two judges from Mahkamat
al-Isti 'naf al-Ahliyya (The National Appeal Court) to share the
right of consultation with the judges of the high shari‘a courts.
Hassiina al-Nawaw1 (1839-1924), who held both the positions
of al-Azhar rector and State Mufti, objected to these decisions,
arguing that “the high shari‘a court acts as the mufti in most
cases, and the judges of appeal do not meet the requirements
of muftiship set by the shari‘a.” Consequently, Khedive Abbas
Hilmi removed Hassiina al-Nawaw1 from both positions. In his
place, ‘Abdur-Rahman al-Nawaw1 (1829-1909) was appointed

39 Aria Nakissa, An Epistemic Shift in Islamic Law: Educational Reform
at al-Azhar and Dar al- "Ulim, 21 IsLamic Law AND SocieTy 209, 213 (2014).

40 ‘AMR AL-SHALAQANI, [ZDIHAR WA-INHIYAR AL-NUKHBA AL-QANUNIYYA
AL-MISRIYYA, 18052005, 237 (2013).
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as al-Azhar Grand Imam, and Muhammad ‘Abduh (1849-1905)
was appointed as the State Mufti.*!

After Muhammad ‘Abduh was appointed as the State
Mufti in 1899, Nazarat al-Haqganiyya (The Ministry of Justice)
assigned to him the responsibility of supervising and reforming
the shari ‘a courts.*? Muhammad ‘Abduh was a member of Ma-
jlis Idarat al-Azhar (The Council of al-Azhar Administration),
established in 1895 to reform education at al-Azhar. However,
despite ‘Abduh’s determined efforts to reform al-Azhar, his at-
tempts failed as al-Azhar scholars often modified or neglected
his suggestions. As a result, ‘Abduh shifted his reformist efforts
outside al-Azhar. ‘Abduh’s objectives for reforming the shari a
courts aligned with the intentions of Lord Cromer (1841-1917),
the British governor of Egypt, who intended to reform the
shart ‘a courts.” In April 1905, the Ministry of Justice formed a
committee headed by Muhammad ‘Abduh to establish the Ma-
drasat al-Qada’ al-Shar‘1. By May 17, 1905, after holding many
meetings, Lord Cromer provided Muhammad ‘Abduh with in-
formation about a college established in Sarajevo by the Austri-
an government for the training of shari ‘a judges.** However, the
death of Muhammad “Abduh delayed the process. Sa‘d Zaghliil
(1859-1927), who was the Minister of Education, completed the
process in 1907 despite objections from Khedive Abbas Hilmi
and al-Azhar scholars.” Since the Madrasat al-Qada’ al-Shar'1

41 AunmADp TAYMOR BASHA, A‘LAM AL-FIKR AL-ISLAMI AL-HADITH 117
(2003).

42 SHALAQANI, supra note 40, at 82.

43  Lord Cromer wrote to Lord Salisbury about his intentions to demol-
ish the shart‘a courts in 1896: “There is only one effective remedy for this state of
things. It is to abolish the Mehkeme Sheraieh [shar ‘a courts] as a separate institution
altogether and to transfer their jurisdiction to the ordinary Civil Courts. This is what
was done many years ago in India, and I do not altogether despair of seeing a similar
change eventually made in Egypt.” See LEoNARD Woo0D, IsLaMic LEGAL REVIVAL 56
(2016); BLUE Books: ReporTs BY His MAJESTY’S AGENT AND CONSUL-GENERAL ON
THE FINANCES, ADMINISTRATION AND CONDITION OF EGYPT AND THE SuDAN 16 (1905);
MUHAMMAD TAIJIN, ATHAR MADRASAT AL-HUQUQ AL-KHIDIWIYYA FI TATWIR AL-DIRASAT
AL-FIQHIYYA, 1886-1925, 44 (2020).

44  “ABD AL-MUN‘IM IBRAHIM JUMAY ‘T, MADRASAT AL-QADA’ AL-SHAR'T:
DIRASA TARIKHIYYA LI-MU ASSASA TA‘LIMIYYA 12 (1986); BLUE Books, supra note 43,
at 49.

45 ‘ABD AL-WAHHAB GHANIM, ATHAR MADRASAT AL-QADA’ AL-SHAR'T FI
AL-FIKR AL-ISLAMI 38 (2018).
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was established to train shari ‘a judges, muftis, jurists, and court
employees in a modernized manner distinct from the education
at al-Azhar, its curriculum and pedagogy differed from what was
available at al-Azhar during that time.*

Aria Nakissa shows that part of the educational reform
in al-Azhar was the shift from text-based study to topic-based
study.” The professors at the Madrasat al-Qada’ al-Shar'T ad-
opted a comparative approach to studying the various schools of
Islamic law, as well as between Islamic and Western laws. They
authored many topic-based books in the different legal fields,
such as Islamic law, legal theory, constitutional and compara-
tive law, that refashioned the classical text-based books. These
books were significantly influenced by the major teaching ap-
proaches adopted at the institution. These approaches empha-
sized the comparability and compatibility between shari‘a and
ganin (Western law).*® Although the college survived for only
twenty-three years, its impact continued even after the college
was closed in 1930 and extended beyond its primary goal of
training shari'a judges. Many of the professors and graduates
of the Madrasat al-Qada’ al-Shar‘1 held teaching positions at the
newly established shari‘a and law colleges at al-Azhar, Cairo
University, and Dar al-‘Ulam.*

KHALLAF: MASLAHA-BASED AND STATE-
CENTRIC S1Y454 SHAR TYYA

This educational reform created a discursive space and a condu-
cive climate for substantive reforms in various fields of shari ‘a
studies. In December 1923, the Madrasat al-Qada’ al-Shar‘1
instituted a new academic discipline titled al-siyasa al-shar ‘i-
yya,” only a few months after the first Egyptian constitution was

46  Aumap AMIN, HavATi 70 (1978).

47 Nakissa, supra note 39, at 236.

48 For more information about the curriculum of the Madrasat al-Qada’
al-Shar‘1, see Woob, supra note 43, at 182-85; ImMAMm, supra note 37, at 1:267-86;
GHANIM, supra note 45, at 48—49.

49  See Monique C. Cardinal, Islamic Legal Theory Curriculum: Are the
Classics Taught Today?, 12 IsLaMic Law AND SocCIETY 224, 246 (2005).

50 KHALLAF, supra note 3, at 1-2.
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enacted. In the introduction of his book, al/-Siyasa al-shar ‘iyya,
‘Abd al-Wahhab Khallaf, a prominent scholar at the Madrasat
al-Qada’ al-Shar‘1, mentions that when he started teaching this
subject, it had not been yet recognized as an independent dis-
cipline within such educational institutions; that literature was
rather disseminated across multiple texts that are not unified un-
der a thematic umbrella.’! The book—whose full title, al-Siyasa
al-shar ‘iyya aw nizam al-dawla al-Islamiyya fi ’l-shu’in
al-dustiriyya wa’l-kharijiyya wa’l-maliyya (Shari ‘a-Based
Politics or the Constitutional, External, and Financial System
of the Islamic State), combines the premodern term al-siydsa
al-shar ‘iyya with the constitutional terminologies of the modern
state—was Khallaf’s attempt to harmonize shari ‘a with the bod-
ies and institutions of the Egyptian state.

As noted by Muhammad Kamal Imam (d. 1442/ 2020),
the contribution of Khallaf initiated a transformation in author-
ing in Islamic political thought that was characterized by a rec-
onciliatory approach between the Islamic traditional sources and
the constitutional principles of the modern state.>* According to
Imam, later works on siyasa shar iyya have been influenced by
Khallaf’s organization and themes.”® Although the understand-
ing of the concept of siyasa shar ‘iyya varies among authors in
modern times, a common theme among authors of the twentieth
century involves expanding the domain of siyasa shar iyya be-
yond the premodern understanding, which was mainly limited to
penal law and circumstantial evidence. This expansion is similar
to what Khallaf advocates, as will be examined further.>*

S1vAS4 SHAR ‘T1Yv4: REDEFINING THE BOUNDARIES

By utilizing the term siyasa shar iyya, Khallaf attempted to cre-
ate a link between his theory and the premodern traditions. By

51 Id. at?2.

52 IMmAM, supra note 37, at 1:16-20.

53 Id. at 1:20.

54  See, for example, ‘ABD AL-RAHMAN TAJ, AL-SIYASA AL-SHAR'IYYA
WA’L-FIQH AL-ISLAMI (1434/2013); Muhammad al-Bana, in IMAM, supra note 37,
at 2:147; ‘ABD AL-‘AL AHMAD ‘ATWA, AL-MADKHAL ILA AL-SIYASA AL-SHAR‘IYYA
(1414/1993).
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doing this, Khallaf presented his new theory of siyasa shar ‘i-
yya that aimed to answer the Islamization calls that emerged
in response to the secularization of the law and constitution in
the emerging Egyptian state. In Khallaf’s analysis, jurists his-
torically employed siyasa shar iyya to provide governors lat-
itude, enabling them to legislate in the sphere of unattested
public benefit (maslaha mursala). He references Ibn Nujaym
who defined siydsa as the rulings of the ruler that seek to fulfill
the public benefit in the absence of specific textual evidence to
support these rulings. In contrast, non-jurists presented siydsa
in a broader sense: overseeing people’s affairs in adherence to
shart ‘a. Khallaf highlights the perspective of the famous Egyp-
tian historian Maqrizi’s (d. 845/1442), who conceived siydsa
as laws enacted to implement ethics, public welfare, and the
administration of public affairs.>> Merging these interpretations
of siyasa, Khallaf’s conception of siydsa shar iyya emphasized
the notion that achievement of public welfare is contingent on
the space granted to rulers to legislate within the realm of unat-
tested public benefit.*

By intertwining the broader conceptualization of siyasa,
as propounded by non-jurists, with jurists’ interpretation, Khal-
laf evolved his new theory of siyasa shar iyya which he defined
as “the administration of the Muslim state’s public domain in
a manner that promotes societal welfare and avoids transgres-
sions, provided it is in not in conflict with the principles of
shari ‘a, even if these laws clash with the established opinions of
the mujtahids.” > This comprehensive meaning of siyasa shar ‘i-
yya encompasses, according to Khallaf, all the domains of the
Muslim state, including the constitutional, fiscal, legislative, and
judicial aspects, in addition to the executive branch.®

As demonstrated in the first section of this article, the
domain of the premodern concept of siyasa shar ‘iyya was large-
ly restricted to discretionary and penal laws as well as the im-
plementation of circumstantial evidence by the judiciary. For
Khallaf, however, the flexibility that is intrinsic to the doctrine

55 KHALLAF, supra note 3, at 3—4.
56 Id. at4.

57 Id. at14.

58 Id. at 14-15.
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of siyasa shar ‘iyya allows the laws to be reevaluated in order to
resonate with societal needs. In effect, Khallaf contends that the
Egyptian state had the legal authority to introduce specific family
laws that may depart from the positions of the schools of law as
based on the principle of prioritizing public benefit even when it
is in conflict with the positions of the schools of law.*’

MasrLaHA: REIMAGINING ITS PLACE IN
THE LEGAL EPISTEMOLOGY

An important aspect of Khallaf’s siyasa shar ‘tya is his concep-
tualization of public benefit. He defined unattested public bene-
fit as benefits on which a mujtahid bases a ruling when there is
no explicit shari ‘a evidence to validate or reject it. In his book,
Masadir al-tashri® al-Islami fi-ma la nass fihi (Sources of Is-
lamic Legislation When No Text is Found), Khallaf presents his
approach on public benefit. Although he expresses reservations
about Tuft’s (d. 716/1316) theory of public benefit that prioritiz-
es public benefit over textual evidence and he apparently con-
fines it within the boundaries of legal analogy (givas), Khallaf
does not strictly adhere to this limited framework and extends
the area of rulings based on public benefit by allowing for less
reliance on the textual sources and greater emphasis on the fresh
legal reasoning that considers the new needs and conditions.®
He considers that public benefit can be invoked as a jurispruden-
tial instrument in social transactions when there is an absence of
a definitive text (nass gat 7) or a consensus and when a giyas is
not feasible. He also acknowledges even those cases of public
benefit that might be speculative or ambiguous. This suggests
that the domain of unattested public benefit encompasses cases
where the Qur’an and the Sunna are not decisive. In other words,
this includes most of the legal corpus.®’ By doing so, Khallaf

59 Id. at14.

60 Felicitas Opwis, Maslaha in Contemporary Islamic Legal Theory, 12
Istamic Law AND SocieTy 212—13 (2005); HALLAQ, SHART A, supra note 10, at 509.

61 ‘ABD AL-WAHHAB KHALLAF, MASADIR AL-TASHRI® AL-ISLAMI FI-MA LA
NASS FIHI 85-86 (1954); WaEL B. HaLLAQ, A HisTORY OF IsLAMIC LEGAL THEORIES: AN
INTRODUCTION TO SUNNI UsuL AL-FiQH 220 (1997). Opwis, Maslaha, supra note 60, at
212.
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broadened the criteria of what is considered to be a valid public
benefit. By expanding the scope of public benefit, Islamic law
became more flexible and adoptable to the new environment of
the modern nation state.®

This conceptualization of public benefit is what Khallaf
delineates in his book al-Siyasa al-shar iyya, in which he de-
fines it as the latitude provided to rulers to enable them to legis-
late within the domain of unattested public benefit® as long as
this does not contradict the universal principles of shari ‘a. More
importantly, this legislative latitude continues even when it con-
tradicts the interpretations of the mujtahids and jurists.®* As si-
yasa shar iyya, Khallaf explains, a manifestation of this can be
seen in the family laws that the Egyptian state enacted during his
time.* As this research will subsequently illustrate, the legitimi-
zation bases of reformers concerning the reform of marriage and
divorce regulations drew inspiration from this modernized con-
ception of siydsa shar iyya. Among these reformed laws were
the restriction of polygyny and the adoption of the stance that
the triple divorce be regarded as a singular pronouncement.

LEGAL REASONING RECONSIDERED: ITS
REDEFINITION AND RELOCATION

It is essential to explore Khallaf’s perspective on legal reasoning
in order to conceive its influence in his comprehensive under-
standing of the Islamic legal system and to assess its fundamen-
tal effect on his conceptualization of siydsa shar iyya in partic-
ular. Khallaf’s concept of siyasa shar iyya is anchored in his
belief that the gates of legal reasoning had been closed. Khallaf
considers that during the early Islamic era, the Companions of
the Prophet and early generations of Muslims frequently utilized
legal reasoning in a way that prioritized the broader societal

62 Id. at211,213; for further exploration of the conceptualization and ap-
plication of maslaha as interpreted by Khallaf, as well as his interpretations of other
concepts such as ‘urfand istihsan, see Id. at 209—13; HALLAQ, HisTORY, supra note 61,
at 220-24; HALLAQ, SHARI‘A, supra note 10, at 508-10.

63 KHALLAF, S1YASA, supra note 3, at 4.

64 Id. at 13-14.

65 Id. at 14; KHALLAF, MASADIR, supra note 61, at 56.
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welfare and public benefit; however, later jurists began to rely
heavily on ftaqglid (total submission to the prevailing doctrines
of a school of law) and narrowed the scope of public benefit.5
This shift, according to Khallaf, made Islamic jurisprudence less
pragmatic and responsive to societal needs, which led to a deficit
in its competence to manage the increasing needs in the Muslim
states.®” In response, rulers began legislating rules that consid-
ered these evolving needs. They particularly enacted laws in ar-
eas such as penal laws as well as the judiciary and investigation
methods as in these areas, traditional figh seemed to lag.®®

Historically, the domains Khallaf references are associ-
ated with grievance courts. It was a discretionary system that
addressed matters outside the purview of the traditional shari ‘a
courts. He observes that this persisted in his era. Due to the per-
ceived gap between traditional Islamic jurisprudence and socie-
tal welfare, the state felt the need to intervene, especially in ar-
eas like family law, emphasizing broader societal benefits even
if these went against established norms set by jurists as long as
there was no text or jurisprudential consensus that contradicts
it.*” Just as premodern rulers created rules for the grievances do-
main, Khallaf believes that modern rulers should have a similar
authority in other shari ‘a-governed areas.

As historically in Islam the religious scholars held the
shari ‘a lawmaking authority, a point that Khallaf acknowledg-
es,”’ yet within the framework of the modern nation state system,
there exists a distinct legislative body responsible for lawmak-
ing.”" As Khallaf’s primary goal in his writings was to demon-
strate the compatibility of the modern nation state system with
traditional Islamic governance, he argues that in a contemporary
Muslim state, ijtihad—which is defined as individual legal rea-
soning—should evolve from being an individualized process to
one that is collectively undertaken.

66 KHALLAF, S1YASA, supra note 3, at 8—11.
67 Id at12.

68 Id.

69 Id. at13.

70 Id. at42.

71 Id. at4l.
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Khallaf believes that individual legal reasoning is no
longer adequate in the context of the modern state as it often
results in inconsistent and sometimes conflicting interpretations
of Islamic law. He proposes instead a shift towards collective
legal reasoning, arguing that this is not a novel idea as traces
of collective legal reasoning can be found throughout Islamic
history. For instance, Khallaf mentions that during the Umayyad
era in Andalusian Cordoba, there was the establishment of the
Shiira al-Qada’ (Consultative Judiciary Body). He also consid-
ers a later continuation of it, during the Ottoman period, where a
selected commission of scholars compiled the Ottoman Mecelle,
primarily based on the Hanafi school of law.”

ANALYSIS

By expanding the scope of public benefit and the domain of
siyasa shar ‘iyya, as well as redefining legal reasoning and its
authoritative foundations, the modernized theory of siyasa
shar iyya has not merely diverged from its premodern coun-
terpart but also encroached upon the constitutional boundar-
ies that were paradigmatically protected within the premodern
system through the schools of law. Broadening the scope of
siyasa shar ‘iyya is the most significant contribution of Khallaf
in this regard. Now, siyasa shar iyya extends beyond merely
discretionary and penal laws as well as the application of cir-
cumstantial evidence; it further forms a constitutional theory
wherein the legislative branch is orchestrated under the auspic-
es of the state’s legislature. Once the stability of the legal epis-
temology controlling the lawmaking process is undermined,
the demarcation and boundaries of legislative authority are
susceptible to infringement. Khallaf’s modernized state-cen-
tric conception of siydsa shar iyya was also accompanied by
profound modifications in legal epistemology, where Khallaf,
along with other reformers, effected major changes in the epis-
temology of legal reasoning.

Having demonstrated that public benefit is central to the
modernized theory of siyasa shar ‘iyya, which has undergone

72 Id. at47.
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expansive interpretations to serve as a broader element of legal
theory, the redefinition and reinterpretation of public benefit by
Khallaf have induced a substantial epistemological shift. This,
in turn, has facilitated significant intrusions into the shari ‘a legal
framework. Attributing the responsibility of defining public ben-
efit to the state in nearly every legal realm by Khallaf,” the state
substituted the role of mujtahids as the interpreters of divine
law. This causes a fracture in the backbone of Islamic legislative
theory. More importantly, in addition to being epistemological-
ly changed, this also entailed important constitutional implica-
tions. In effect, the state’s legislature attained the authority to
adopt any law within the extensive legal corpus, regardless of its
authoritative standing and without adhering to the authoritative
legal epistemology. The reformist religious scholars during that
time insisted that the state has the liberty to adopt any law within
the legal corpus based on this conception of public benefit.”* Al-
though Khallaf criticized juristic pluralism as legislation chaos
(fawda ’l-tashri), his pragmatic theory of siyasa shar ‘iyya opti-
mally capitalizes on this legal pluralism.

The utilization of legal pluralism within Islamic juris-
prudence is nowhere more evident than in the advent of compar-
ative Islamic law (al-figh al-mugaran). While the comparative
analysis of the various schools of law has its antecedents in the
premodern literature of al-khildf al-‘ali (inter-schools juristic
dispute), a genre focusing on legal argumentation above the lev-
el of individual schools of law, the purpose of this new genre of
comparative Islamic law was distinctively different. Recogniz-
ing that this genre emerged at the same reformist environment
and place where the modernized genre of siydsa shar iyya was
developed provides insights into the objectives these new genres
aimed to achieve. In this new genre of comparative Islamic law,
the role of the jurist was to explore the figh books to unearth
and present the overlooked positions of the early mujtahids. This
includes not only the positions from the four Sunnt schools but

73 Id. at 13.
74  MUHAMMAD MUSTAFA AL-MARAGHI, BUHUTH FI ’L-TASHRI' AL-ISLAMI
WA-ASANID QANUN AL-ZAWAJ WA’L-TALAQ, RAQM 25 saNa 1929, 40 (Cairo, n.d.).
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also from old, neglected schools and from non-Sunni sects such
as the Twelvers, Zaydis, and Ibadis.”

In the premodern legal system, normatively, the judge
was obliged to adopt the preponderant position of the school
of law or utilize his faculty of legal reasoning and adopt an-
other position; however, he was bound by strict and unalterable
hermeneutical techniques. In contrast, the state, as represented
in the legislative apparatus or holder of authority (wali ’l-amr),
possesses the executive authority to select the legal positions
that best serve the state and its people, based on the concept of
public benefit that was previously explained. While premodern
scholars did acknowledge public benefit as considering all legal
rulings to be informed by the intent to realize it, it was unambig-
uously the scholars who possessed the authority to define what
public benefit entails and what objectives the shari‘a seeks to
preserve. More critically, they determined issues such as: What
is the interpretation of public benefit? Does it pertain to the wel-
fare of the man, the interests of the state, or the safeguarding of
the shari‘a paradigm and its ethical framework?

In the contemporary Islamic legal discourse, however,
the conception of public benefit, as for instance conceptualized
by Khallaf, has undergone a shift and has turned into a mere ab-
stract utilitarian concept. This transition signifies a shift in legal
philosophy from a more principle-centered approach to one that
is highly anthropocentric and pragmatic and that emphasizes a
reorientation of legal considerations around human-centric val-
ues and needs, potentially at the expense of the foundational,
ethical principles of the shari ‘a paradigm. Felicitas Opwis pres-
ents two approaches, informed and refined from the Weberian
typologies of rationality, regarding the attainment of legal cer-
tainty and public benefit. The first is formal rationality, which
is concerned with the correctness of the law and is contingent
upon the strict adherence to procedural rules. On the contrary,
jurists adopting substantive rationality evaluate whether the in-
ferred ruling resonates with the intended purpose of the law.”

75 See MUHAMMAD IBRAHIM TAJIN, ATHAR MADRASAT AL-HUQUQ AL-KH-
IDIWIYAH FI TATWIR AL-DIRASAT AL-FIQHIYAH, 1886—1925 M, 245-46 (2020).
76  Opwis, Maslaha, supra note 60, at 191-93.
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Nevertheless, I contend further: when the state—wielding po-
litical power and controlling lawmaking—assumes the role of
determining what constitutes public benefit, it does not truly fall
within the realm of substantive rationality; jurists who possess
the praxis of legal reasoning have the experience and nuanced
understanding required to genuinely discern and interpret public
benefit in its substantive essence.

There are structural and epistemic variances in the le-
gal philosophy between the aforementioned models regarding
the determination of what constitutes a public benefit, a task
that scholars always believed is inherently intertwined with the
praxis of legal reasoning. It is well established that premodern
scholars typically posited that part of the prerequisites of legal
reasoning is that the praxis in which the mujtahid engages is a
pivotal element in identifying the public benefit or objectives
of the shari ‘a. For instance, Taqt al-Din al-Subki (d. 683/1355)
detailed the third requirement of legal reasoning as follows:

[The mujtahid] must possess virtue in praxis and insight
into the implications of the objectives of Islamic law (ma-
qasid al-shari ‘a) which grant him the ability to discern
the intrinsic objective of the shari ‘a and to determine the
suitable ruling in a given case, even in the absence of
explicit declaration. This is analogous to an individual
who lived with a king and became well acquainted with
his proclivities and affairs, possessing an insight into the
likely opinions or decisions the king would make under
various circumstances, even those undeclared . . . Upon
reaching this profound level and satisfying these three
criteria, the jurist is deemed to have attained the full
competency required for legal reasoning.”’

This, however, has been replaced by a form of political pragma-
tism where the interests of the state play a pivotal role in defin-
ing what constitutes public benefit. Khallat’s understanding of

77 TaqQl AL-DIN AL-SUBKI, 8 AL-IBHAJ FI SHARH AL-MINHAJ 1 (1984); Ibn
al-Qayyim has made a statement close in meaning to this, see IBN AL-QAYYIM, supra
note 20, at 7.
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public benefit was also ingrained with his conceptualization of
the limitation of the domain of shari‘a and its various law do-
mains. According to Khallaf, shari a arrives merely with foun-
dational principles; the details pertaining to these principles are
not explicitly addressed by the shari‘a, which leaves it to the
discretion of the ruler to decide what fulfills public benefit.”®

Another key strategy which was developed to serve the
legal tradition to be more adaptable and flexible for state utiliza-
tion is the concept of legal amalgamation (zalfig). This concept,
which has taken increased prominence in modern Islamic legal
theory, describes the amalgamation of certain elements from
one legal opinion—whether internal or external to a school of
law—with elements from another legal position to create a new,
composite legal position; this synthetic method empowered the
deduction of legal rulings that accommodate the evolving cir-
cumstances and changes.”

The other critical angle of Khallaf’s legal theory is his
understanding of legal reasoning and the theorization of the
accompanied authority it implies. Khallaf’s conception of le-
gal reasoning represents a transformative approach to shari‘a
which assigns and specifies the practice of legal reasoning to an
exclusive group, which in turn limits the authority of jurists to
those incorporated within the state’s legislative body. By con-
fining the authority of legal reasoning to a certain group within
the state’s elite and broadening the domain of siyasa shar iyya,
the shari ‘a-centric model came to be increasingly marginalized
in the modern Muslim state. Khallaf’s conceptualization of le-
gal reasoning represents a metamorphosis in the shari ‘a domain
through the concentration and specification of legal reasoning to
a group of state official jurists. This limits the role of jurists to
those represented within the legislative machinery of the state’s
bureaucracy. By confining the authority of legal reasoning to a
certain cadre of the state’s elite and widening the scope of siya-
sa shar iyya to encompass every area as long as it does not in-
clude consensus (ijma ) or a decisive text, as viewed by Khallaf,

78 KHALLAF, S1YASA, supra note 3, at 20-21.
79 For the discussion on the use of talfig in legal deduction, see HaLLAQ,
SHARI' A, supra note 10, at 448.
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the shari ‘a-centered paradigm has become marginalized in the
modern Muslim state. This is because the domain of jurists is
now restricted to a specific and selected elite who, in most in-
stances, do not possess profound knowledge of shari‘a and are
inexperienced in the praxis of legal reasoning.

If we acknowledge that the authority vested in jurists is
epistemic in nature—given they were the exclusive agents of
legal epistemology and hermeneutics—this implies a multifac-
eted responsibility. Beyond the sphere of lawmaking, where
they were not just architects of substantive law, they also served
as guardians of the shari ‘a. Integral to their role was observing
whether laws resonated with, and did not deviate from, the mor-
al and ethical essence of the Muslim society.* In this vein, their
role was central in ensuring that laws were in harmony with the
societal framework—meticulously upholding the established
ethical and equitable norms intrinsic to the shari‘a paradigm.
Once this role is lost, jurists have not only forfeited their author-
itative control over the law, but also their societal responsibility
to uphold shari‘a as a central domain. Subsequently, this shift
signifies a loss of the paradigmatic nature of the shari‘a as a
central domain which in turn restricted it to a narrowed, state-
aligned dimension.

Khallaf’s perception of legal reasoning also includes
several structurally interconnected concepts, particularly his
ideas regarding the “closure of the gates of legal reasoning” and
the inherently collective—rather than individual—nature of le-
gal reasoning in Islam. In respect of the latter, Khallaf not only
calls for the unification of the different stances of the various
mujtahids but also insists that the process of legal reasoning it-
self should be collective.®!

Reformers frequently discussed the idea of closing
the gates of legal reasoning, which entailed far-reaching im-
plications; it considerably influenced their understanding of
Islamic constitutional thought and affected the development
of their epistemological legal approach. These, in turn, mold

80 Wael B. Hallaq, Juristic Authority vs. State Power: The Legal Crises of
Modern Islam, 19 JOURNAL OF LAw AND RELIGION 243, 246 (2003—4).
81 KHALLAF, S1YAsA, supra note 3, at 24.
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their understanding of the doctrine of siydsa shar iyya. As a
result, this dominant theme entails a reevaluation of the modern
conceptions of Islamic constitutionalism and the dynamics of
the premodern legal system. The idea that the gates of legal
reasoning were closed inherently included a call for reopening
these sealed gates. Leonard Wood noted that the notion of the
closure of the gates of legal reasoning was a prevailing idea
among legal reformers and began to coincide with more spe-
cific and practical objectives. The aim was to replace European
laws with Islamic laws within the state and to introduce cer-
tain methodological innovations in order to support the goal of
codifying the shari’a and expanding the substantive scope of
Islamic jurisprudence.®

A CASE STUDY: MASHRU * AL-ZawAJ wa’L-TaLio (1926)

I examine briefly in this section one of the practical repercus-
sions of the modernized doctrine of siyasa shar ‘iyya, a doctrine
wherein the state, endorsed by the ‘ulama’, acquires an inher-
ent authority to legislate on matters pertaining to shari‘a law.
In 1926, the Egyptian government initiated a project aimed at
reforming some of the codes of the Personal Status Law. The
committee was spearheaded by Muhammad Mustafa al-Maraghi
(d. 1364/1945), who, at the time, held the role of president of
the shari‘a courts and would later assume the position of the
Grand Imam of al-Azhar (1928-1930; 1935-1945). The project
led to an intensive debate within al-Azhar’s scholarly circles,
essentially polarizing the religious scholars into two distinct fac-
tions: firstly, there were the reformist ulama’, many of whom
served as judges in the shari‘a courts or as faculty at the Ma-
drasat al-Qada’ al-Shar‘T; and, in contrast, a more conservative
faction—predominantly other Azhart ‘ulama —who vehement-
ly opposed these reforms and questioned the legal foundations
on which they were established.

One such provision sought to limit polygynous practices
among men. The proposal mandated that already-married men
seeking an additional wife were required first to obtain judicial

82 Woob, supra note 43, at 84.
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permission. It would then fall upon the court to assess and de-
termine the legitimacy of such a marriage. Other provisions ad-
vanced scholarly, yet unconventional, legal positions, such as
endorsing Ibn Taymiyya’s stance on divorce—treating multiple
utterances of divorce as a singular act and nullifying declara-
tions made under intoxication. While the specific articles and
stipulations merit attention, my brief discussion here focuses
on the foundational memorandum of the reform law project.
Given that the ‘ulama’, at that time, still held remnants of their
once-prestigious and influential position—which would subse-
quently erode—the prominent reformist religious scholars com-
posed this project’s memorandum to elucidate the legal justifi-
cations for the proposed amendments. Therefore, it is pertinent
to examine some of these aspects briefly within the context of
our discourse.

Akin to Khallaf, Maraghi delineates the modernized no-
tion of siyasa shar‘iyya. In section 22 of his writing, he em-
phasized the legal permissibility for rulers to exercise executive
authority over law, when doing so aligns with the foundational
principles of shari ‘a, in instances where neither decisive textual
evidence nor consensus exists.*® As mentioned previously, this
area notably includes the vast majority of the figh corpus and
designates the sphere traditionally reserved for the mujtahids.
Maraghi considers that since the Qur’an and the Sunna seldom
provide exhaustive guidelines on every conceivable issue arising
across different times and places, the instrument of siyasa shar -
yya becomes indispensable. Its principal function is to define
and employ rulings that promote public benefit and justice for
society.* This view underlines the preference granted for public
benefit-centred siyasa shar iyya over legal analogy, which tradi-
tionally represented the primary mechanism of the jurists’ legal
reasoning. Maraght asserts that rulers do not have the authority
to either negate religious obligations nor to enact laws that are
not religiously permissible. With these constraints, rulers have
the discretion to enact laws that resonate with the principles of
public benefit; thereby, they have the capacity to regulate areas

83 MARAGHI, supra note 74, at 40.
84 Id
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of permissible actions. Furthermore, the perspective of Maraghi
reveals that, aside from the definitive textual proofs and con-
sensus, even rulings regarding obligatory and prohibited actions
that stem out from non-definitive textual sources might be incor-
porated into the ambit of siyasa shar iyya.

Maraght challenged the strict adherence to the four es-
tablished schools of law and contended that such adherence
is not obligatory. In his view, it is not obligatory in Islamic
jurisprudence to abide exclusively by the interpretations of the
schools of law.%% He also maintained that it is jurisprudentially
legitimate for a judge to rule based on the positions of other
schools of law to his own.* Another principle Maraghi empha-
sized was the legitimacy of employing what might be perceived
to be “weaker” positions in the broad spectrum of Islamic juris-
prudence.’” These foundational premises—which were univer-
sally adopted by the proponents of this reform project—formed
the theoretical bedrock upon which the legal reformist proj-
ects were constructed. When these premises were confronted
by opponents who contended that there exists a consensus that
mandates adherence exclusively to the four recognized schools
of law, some proponents of the project denied the concept of
consensus itself in Islamic legal theory, as it is a task that is
unachievable and cannot be substantiated or established, and
therefore, it does not bind the Islamic legal discourse to the four
schools of law exclusively.®®

Some senior scholars at al-Azhar wrote vehement cri-
tiques of this project. One of the significant critiques was written
by Muhammad Bakhit al-Muti‘1 (d. 1354/1935), a former Grand
Mufti and an esteemed member of the Council of Senior Schol-
ars at al-Azhar.® In his response, Raf" al-aghlag ‘an mashrii‘
al-zawaj wa'l-talag (Dispelling the Obscurity Surrounding the

85 Id. at 19-20.

86 Id. at23.

87 Id. at25.

88 Muhammad ‘Abd al-‘Aziz al-Khiili and Muhammad Ahmad al-‘Ad-
awi, Mashrii* al-Zawaj wa’l-Talaq: Ra’y ustadhayn jalilayn fihi wa-fi radd Lajnat
al-Azhar ‘alayihi, 4 MAJALLAT AL-QADA’ AL-SHAR'T 327, 328-329 (1346/1928).

89 Through studying Muhammad Bakhit al-Muti'1, Junaid Quadri chal-
lenged the distinction between “traditionalist” and “reformist” scholars and showed
how the epistemology of Muti‘1, who was prototypical of traditionalism, internal-
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Proposed Legislation on Marriage and Divorce), Muti‘1 ana-
lyzed and critiqued the premises made by the project commit-
tee led by Maraghi. Five foundational arguments upon which
the project was predicated were countered by Muti‘1. Further-
more, in his book al-Qawl al-jami” fi "l-taldaq al-bid T wa’l-mu-
tatabi'(The Comprehensive Statement on Bid ‘a and Sequential
Divorce), Muti‘1 provided a critique of the adoption of the un-
conventional position of Ibn Taymiyya on treating triple divorce
as a singular pronouncement.”

One of the most significant elements of Muti 1’s critique
addressed the committee’s second argument, which invoked
the new concept of siyasa shar iyya to contend that the hold-
er of authority (wali ‘[-amr) possesses a prerogative right of
legal reasoning.”’ Depending upon their interpretation of Ibn
al-Qayyim’s view, the committee argued that the ruling politi-
cal authority has the right to adopt any procedure that supports
the establishment and preservation of the principles of religion,
even in the absence of textual evidence supporting such mea-
sures.”” However, Muti'T’s response argues that the domain of
siyasa shar iyya should remain circumscribed to the issues re-
lated to the realm of grievances.” Also drawing upon the po-
sition of Ibn al-Qayyim, Muti‘1 bifurcated the domain of figh
into two categories.” The primary category is named ahkam
al-hawadith al-kawniyya (universal jurisprudence) and is solely
defined by the quartet of principle sources of Islamic jurispru-
dence: the Qur’an, the Sunna, consensus, and legal analogy.”
Muti ‘1 considers that the second category is related to grievanc-
es, which encompasses the investigation of the methodologies
and procedures necessary to adjudicate, particularly in com-
plex cases where traditional figh might not suffice for providing

ized modern epistemological commitments. See JUNAID QUADRI, TRANSFORMATIONS
oF TRADITION: IsLamic Law IN CoLoNIAL MODERNITY (2021).

90 MUHAMMAD BAKHIT AL-MUTI‘T, AL-QAWL AL-JAMI® FI 'L-TALAQ AL-
BID'T WA L-MUTATABI (1320/1902-3).

91 MUHAMMAD BAKHIT AL-MUTI'T, RAF‘ AL-IGHLAQ ‘AN MASHRU‘ AL-ZA-
WAJ WA’L-TALAQ 48-50 (2000).

92 Id. at48.

93 Id. at 48-49.

94 IBN AL-QAYYIM, supra note 20, at 3—4.

95 MuTi‘l, Rar', supra note 91, at 51.
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conclusive evidence.” He thus argues that siyasa shar ‘iyya is
strictly limited to procedural laws, explicitly excluding other ar-
eas such as family laws from its jurisdiction. He also emphasiz-
es a scholarly consensus that restricts the purview of grievances
to only this latter category.”’

CONCLUSION

The formulation of siydsa shar‘iyya, as articulated by ‘Abd
al-Wahhab Khallaf and other reformist ‘ulama’, presents a tra-
dition-based Islamic constitutional theory that aligns with the
modern state and the changes it precipitates in lawmaking. The
changes that have taken place in the siyasa shar iyya discourse
primarily responded to the formation of the modern state and the
introduction of Western legal codes. Scholars evolved this the-
ory to allow the state to adopt legal rulings that achieve public
benefit, provided these do not conflict with the principles of Is-
lam. This also aimed at countering the encroachment of secular-
ism and reasserting Islam and ‘u/ama’ in the public domain and
in the lawmaking process, and to challenge the notion that Islam
should be confined to the private sphere of beliefs.”® While early
discourses on siyasa shar iyya addressed specific areas such as
administrative and penal laws within the purview of political au-
thority, modern discourse has expanded this authority to encom-
pass almost every domain of Islamic law and transferred Islamic
law into the state law. Although premodern theorists such as Ibn
Taymiyya and Ibn Qayyim al-Jawziyya advocated for integrat-
ing siyasa into shari‘a to establish constitutional boundaries
between figh and siyasa to limit rulers’ excesses,” the modern-
ist interpretation of siyasa shar ‘iyya, by contrast, has led to the
blurring of these boundaries.

Although some legal historians argue that, in practice,
siyasa in premodern times expanded beyond the discourse of
siyasa shar ‘iyya, incorporated into substantive law and judicial

96 Id. at51.

97 Id. at 52, 58-59.

98 IMAM, supra note 37.

99 Vogel, supra note 10, at 695.
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practice as far back as the Mamlik and early Ottoman periods,!®

this, however, did not transform the paradigmatic nature of the
law-making of Islamic law as jurist-centered law.'’! Beginning
with Ibn Taymiyya, the siydsa shar ‘iyya literature was devel-
oped to restrict and delineate the constitutional limits of political
authority. Even in cases where political influence or the impact
of socio-cultural and political changes were recognized and ac-
knowledged by the jurists and judges within substantive law and
judicial practice, these influences remained constitutionally con-
strained and epistemologically defined within the legal episte-
mology of the school of law. In most instances, both jurists and
judges were obliged to adhere to the predominant and authori-
tative positions of their respective school of law. Consequent-
ly, any interference in the domain of the jurists’ law remained
mainly limited and bounded by the rules and legal epistemology
of the jurists. Even though jurists within a school of law might
engage in debates over specific legal principles or the preference
of one principle over another, their methodological argumenta-
tion always remains within the epistemological boundaries of
their school. Thus, jurists continue to be the definitive makers
of Islamic law. Therefore, the instances where the jurists within
a school of law occasionally altered or favored positions within
the school to align with the political authority, is insufficient to
substantiate a paradigmatic influence of an external authority in
the law-making.

However, as discussed in this article, the modern the-
ory of siyasa shar ‘iyya was not only broadened to incorporate
more aspects of Islamic law within the legislative authority of

100 See for example Samy A. AyouB, Law, EMPIRE, AND THE SULTAN: OT-
TOMAN IMPERIAL AUTHORITY AND LATE HANAFT JURISPRUDENCE (2020); Guy Burak,
THE SEcOND FORMATION OF IsLamic Law: THE HANAFT ScHoOOL IN THE EARLY MODERN
OtroMAN EmPIRE (2017); Yossef Rapoport, Royal Justice and Religious Law. Siyasah
and Shari‘ah under the Mamluks, 16 MamLUK STUDIES REVIEW 71-102 (2012).

101 See also Andrew March. He refers to Ayoub’s book, in which Ayoub
argues that “late HanafT jurisprudence expanded the established jurisdiction of siyasa
to endorse a legislative role for the sultan.” March contends that Ayoub’s book primar-
ily supports the view that Islamic law is “jurist-centered,” rather than acknowledging
direct sultanic involvement. Andrew F. March, Review of Law, Empire, And The Sul-
tan: Ottoman Imperial Authority And Late Hanaft Jurisprudence, 70 AMERICAN JOUR-
NAL OF CoMPARATIVE Law 646-50 (2022); Avous, supra note 100, at 28.
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the state, but this theory also coincided with numerous chang-
es in legal theory and the legal system. These changes conse-
quently encroached upon the constitutional limits set by the
traditional theory of siyasa shar iyya. Most notably, these mod-
ifications included diminishing the authority of the schools of
law and reducing the influence of dominant and authoritative
positions within each school often in favor of less authoritative
and weaker positions. This was simultaneously accompanied by
a modification in the epistemology of maslaha and who holds
the authority to determine it.

Modern religious scholars and theorists who supported
this discourse have comfortably adopted the theory, envisioning
that the traditional concepts of religious scholars and legal rea-
soning would be modernized and serve as the legislative branch
of the state. However, this has, on the contrary, gradually di-
minished the role of religious scholars in lawmaking. It has also
paved the way for Islamic law to be adapted to a utilitarian pos-
itivism, allowing for a more flexible enactment of new laws, in
areas constitutionally deemed Islamic, provided these laws do
not conflict with a decisive text or consensus. As demonstrat-
ed by Samy Ayoub, the Egyptian Supreme Constitutional Court
(SCC), comprised of a select group of legal jurists with limit-
ed knowledge and understanding of Islamic law and a lack of
experience in legal reasoning, promotes a representation of the
Egyptian State as the sole possessor of legal authority depicted
as wali ’I-‘amr. This authority is not limited to interpreting Is-
lamic law but extends even to Christian law. In this system, the
SCC does not merely enforce the normative dicta in Islamic law;
instead, it assumes the responsibility of reshaping and redefining
the boundaries and content of these legal traditions and altering
them to suit its concerns and interests.'*?

102 Samy Ayoub, The Egyptian State as a Mujtahid: Law and Religion
in the Jurisprudence of the Egyptian Supreme Constitutional Court, 36 ARAB Law
QUARTERLY 1, 2, 6, 18 (2022).



CONJURING SOVEREIGNTY: HOW THE
“CONSTITUTION” OF MEDINA BECAME AN
ORACLE OF MODERN STATEHOOD

Ovamir Anjum
University of Toledo, Ohio

Abstract
Although the legal institutions of postcolonial Egypt and much of the Arab
world had been reconstituted along the lines of Napoleonic civil code in the
1940s, Islamic political discourse remained encumbered by claims in which
the nation, the umma, was defined by faith rather than territorial boundaries,
and lacked a notion of secular citizenship and sovereignty. South Asian schol-
ar Hamidullah's apologetic recasting of the Sahifat al-Madind in the 1930s
as the “world s first written constitution” may have handed Egyptian Islamic
reformists like the Islamic reformist and lawyer Salim El-Awa the solution
to this problem. Wildly successful, EI-Awa's strategically ahistorical reading
in Sadat’s Egypt pitted the purportedly liberal Prophetic politics against a
constrictive juristic tradition. The resulting discourse made the Sahifa avail-
able to anyone who wished to get past the structural incompatibility between
Islamic politico-legal tradition and the territorially constituted nation-state.
Besides disarticulating the relationship between Islamic law and politics, the
Sahifa may have performed another unintended function. As a treaty that
placed no limits on a sovereign’s power, now elevated as the true Islamic
constitution that had been obscured by later tradition, it became something
of a modern oracle, providing the perfect instrument of legitimation to the
modern Arab authoritarian states looking to deploy Islam but to bypass the

tradition of Islamic jurisprudence.
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INTRODUCTION!

“We have no doubt that the rulings pertaining to the
treatment of the Jews in the Constitution of Medina are
the standard against which the various juristic opinions
must be judged; whichever of them agree with these rul-
ings we accept them, else we throw them aside. ”—Salim
El-Awa?*

“Fully in power” in his society when the Sahifa was
written, the Prophet “never asked them to abandon their
polytheism for monotheism, but only demanded their
loyalty to the state.”—Rashid al-Ghanniishi, 20123

“The state of Medina extended citizenship to include
non-Muslims according to the Constitution of Medina, for
the Jewish tribes were considered along with the believ-
ing Immigrants and Helpers ‘a single community to the
exclusion of all other people’.”—Rdashid al-Ghanniishi,
2015*

1 I thank Alex Thurston, Andrew March, Yousef Wahb, Rezart Beka,
and David Warren for their thoughtful reading and constructive critiques of this paper.
I am grateful to Yousef Wahb for putting me in touch with the formidable Egyptian
legal mind whose work forms the core of this article, Dr. EI-Awa. And many thanks
for Ahmed EI Shamsy for hunting down and making available to me the first, 1975
edition of Dr. EI-Awa’s work at Regenstein library at the University of Chicago, an
edition that even the author no longer possessed.

2 MUHAMMAD SALIM AL-'AWWA, FTI’L-NIZAM AL-SIYASI LIL-DAWLA AL-IS-
LAMIYYA 56 (2nd ed., 1427/2006); all the subsequent references are to this edition
except when indicated otherwise. This text was originally published in 1975, and the
English translation was published as MuHAMMAD S. EL-Awa, ON THE PoLiTicAL Sys-
TEM OF THE IsLamic STATE (1980). This particular comment is not found in the original
1975 edition of the text, which will be indicated as “Awwa, Nizam (1975).

3 RASHID AL-GHANNUSHI, AL-DIMUQARATIYYA WA-HUQUQ AL-INSAN FI’L-
IsLAm 185 (2012).

4 RASHID AL-GHANNUSHI, AL-MUWATANA: NAHWA TA SIL LI-MAFAHIM
MU ‘ASIRA 52 (2016).



Conjuring Sovereignty

In the first third of his 2008 monograph The Fall and Rise of
the Islamic State, American constitutional lawyer and Har-
vard professor Noah Feldman depicts in glowing terms what
he calls the “classical Islamic constitution.” The monograph, it
should be noted, was published a few years before the phrase
“Islamic state” was to enter infamy as the label adopted by the
terrorist outfit that grew up in Iraq under the US occupation.
Feldman’s argument is well known to historians of Islam. The
copious Sunni political discourse on the caliphate, its prime im-
portance as a singularly important obligation, its historical evo-
lution, theological grounds, conditions, powers, and limits lie at
the heart of Islamic political literature. One persistent concern
of this literature is to articulate limits on the authority of the rul-
er: he was neither infallible, nor the best or most pious by vir-
tue of this office, and had the function of upholding the divine
law. Furthermore, although this part was never formally institu-
tionalized and seldom actualized, he had to be among the most
knowledgeable and pious, and constrained in his powers over
public treasury, earning a stipend ideally no more than that of
an average Muslim. The caliph (or amir al-mu’minin) ruled the
umma of the believers in the footsteps of the Prophet Muham-
mad, inheriting his political but not religious authority. Not-
withstanding the pervasive Western stereotype of the “oriental
despot,” the powers of the caliph—sultan were very far from ab-
solute in theory or practice.’ If constitutions are meant to limit
the powers of the ruler and underpin rule of law, the unwritten
classical Islamic constitution can boast a long and meaningful
life over the course of an extremely eventful millennium in the
lands of Islam, ending with the rise of modernizing reforms in
mid-nineteenth-century Istanbul. None of this, however, would
be familiar to a reader of modern Muslim political discourse, to
whom Islamic constitutionalism has come to mean something
entirely different. The classical Islamic constitution spoke to
the believing community and its ruler, and treated temporal re-
gional rulers (who would adopt titles such as amir, sultan or
malik) as merely deputies of the proper caliph. The caliph ruled

5 NoaH FeLpman, THE FarL anp Rise oF THE Istamic State 31, 34
(2008).
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not a territorially defined state but a religiously defined com-
munity, the umma, which included its dhimmis or non-Muslim
ward-communities.

The modern nation-state, in contrast, stands in a subver-
sive relation vis-a-vis religious traditions, as a growing number
of scholars have argued. Far from being a neutral instrument of
governance, the state is secular and secularizing. Notably, it sec-
ularizes not by separating religion from politics, but by defining
and continually redefining religious doctrine itself to render it
usable for the state’s own purposes.

This study examines this contention through the case of
a remarkable recent transformation in Islamic tradition, that of
the Sahifat al-Madina, also known as kitab or wathiga (hence-
forward, the Sahifa) of Medina, from a relatively obscure treaty
of the Prophet Muhammad with his followers and the Jews of
Medina to the centerpiece of Islamic political imagination and
the fount, as indicated in the epigraph above, of all proper Is-
lamic public norms. It thus offers an opportunity to reflect on
how and why traditions adjust themselves to the dictates of the
state, how they are reopened for rereading and misreading, and
in what ways interest or prejudice rather than robust scholarship
might decide the course of a tradition. Finally, by shedding light
on the key moments of intervention, formation, and contesta-
tion, it asks whether excavating this process might offer some
hope against manipulation of tradition, and the cynical view that
tradition is merely accumulated manipulation.

In the opening decades of the twenty-first century, the
Arab Islamic discourse, be it pro- or anti-reform, revolutionary
or counter-revolutionary, Salafi or Siifi, seems unanimous that
the document containing the declaration by the Prophet Muham-
mad of the terms of the believers’ mutual solidarity and their
relationship with the Medinan Jews was a “constitution.” Its
leading champions further argue that laid the foundation for a
(1) religiously pluralist, (ii) citizenship-based, and (iii) territori-
ally defined constitutional order.

A comparison of two translations of the first two clauses
is sufficient to serve as the motivation for this study. The Arabic
original is as follows:
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The following is my rendering (Ibn Ishaq’s version is taken as
the default text, Abtu “Ubayd’s variations are indicated in angular
brackets, and my explanations are inserted within parentheses;
the section numbering here and throughout this article follows
that of Hamidullah’s, for which, see below):

§1. This is a kitab (writ, prescript) from Muhammad <the
Messenger of Allah> between the mu ‘minin (Believers)
and muslimiin (Muslims) of the Quraysh and Yathrib (the
original name of Medina) and those who join them, <set-
tle with them,> and make jihdd (armed struggle) along-
side them.

§2. They are one people (umma) to the exclusion of all
other people.’

It is noteworthy that the followers of the Prophet are labeled
as “Believers” and “Muslims,” which is consistent with the
Qur’anic use of these terms, as in Q 49:14—17; Believers refers
to the fully committed devotees, whereas Muslims appears to
be a catchall term inclusive of the new converts from among
the bedouins around Medina who had not yet fully mastered the
requirements of faith.

Contrast this with the translation given in the English
rendering of the Emirates-backed Mauritanian politician and

6  The text survives only in two sources, Ibn Ishaq and Abl ‘Ubayd. The
juxtaposition of the Arabic texts is given in MICHAEL LECKER, THE “CONSTITUTION OF
MEDINA”: MUHAMMAD’s FIRST LEGAL DocUMENT 27 (2004).

7 Ovamir ANjuM, THE “CoONSTITUTION” OF MEDINA: TRANSLATION, CoM-
MENTARY, AND MEANING Topay (2021), https://yaqeeninstitute.org/read/paper/the-con-
stitution-of-medina-translation-commentary-and-meaning-today. For reference, here
is Michael Lecker’s rendering of Ibn Ishaq: “This is a compact from Muhammad the
Prophet between the mu’mintin and muslimiin of Quraysh and Yathrib and those who
join them as clients, attach themselves to them and fight the holy war with them. They
form one people to the exclusion of others.” Lecker, supra note 6, at 32.

145




146

JourNAL OF IsLamic LAw | SPECIAL ISSUE 2024

scholar Abdallah Bin Bayya’s Arabic publication The Path to
Peace, with commentary seamlessly added in the title of each
clause as well as in parentheses:®

Article 1 Constitutional Document

This is a constitutional document given by Muhammad
(Peace be upon him), the Prophet (Messenger of God).

Article 2 Constitutional Subjects of the State

(This shall be a pact) between the Muslims of Quraysh,
the people of Yathrib (the Citizens of Medina) and those
who shall follow them and become attached to them (po-
litically) and fight along with them. (All these communi-
ties shall be the constitutional subjects of the state.)

Article 3 Formation of the Constitutional Nationality

The aforementioned communities shall formulate a Con-
stitutional Unity as distinct from (other) people.

To say that the modern rendering takes a few licenses would
be an understatement. The very parties to the pact have been
altered, as is the stated purpose of the pact. It is no longer “be-
tween the Believers and Muslims and those who join them and
struggle (jihad) for religion alongside them,” but the Muslims on
the one hand and the people, even “citizens,” of Medina. These
two parties are thereby said to form a “Constitutional Unity.”
Needless to say, in the original text, there is no such en-
tity as the “people of Yathrib.” The original lends itself to two
readings, one in which the Believers and Muslims and those
who join them in their struggle are one party, and what follows
are their mutual obligations. A less obvious but grammatically

8  ABpALLAH BIN Bayya, THE PatH TO PEACE 2591f (2022); the trans-
lators reproduce here the translation by MuHAMMAD TAHIR-UL-QADRI, THE CONSTI-
TUTION OF MEDINA: 63 CoONSTITUTIONAL ARTICLES (2012). This particular translation
does not even pretend to scholarly rigor, nor engage with the original Arabic text and
issues of versions and authenticity, and begins the translation as “Article 1: This is a
constitutional document given by Muhammad,” thus choosing to render kitab (script)
as “constitutional document” from the outset.
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plausible reading could be one that envisions two parties, the
Believers and Muslims on the one hand, and those who join their
struggle in the future on the other. Since no such difference be-
tween the original participants to the faith and newcomers to it
is evidenced in the rest of the document, the first meaning ap-
pears to be preferable. In neither case is there any reference to
“the people of Yathrib.”

This is not merely an instance of an incompetent transla-
tion or accidental misreading, but the result of a history of accu-
mulating ideological developments in which the entire range of
data readily available to the Muslim scholarly tradition about the
early life in Medina in the Qur’an, hadith, and sira materials are
disregarded and contradicted in service of a politically charged
reading. This translation merely reflects the ideological contents
of contemporary Arabic scholarship. The aim of the present
study is to excavate the roots of this reading of the Sahifa that
has come to define modern apologetic Muslim political thought.
Lest we dismiss the subject of this study under the impression
that religious texts are often creatively redeployed to fit all sorts
of purposes, I note, nevertheless, that careful reading of and de-
bates about the authenticity and meaning of the Prophet’s words
has been and remains the bread and butter of Islamic scholar-
ship. Not so in this case.

Through a history of the reception of the Sahifa in
postcolonial Arab states, this study investigates how a partic-
ular ahistorical reading initially came to be adopted by certain
state-centered Islamic reformers in Anwar Sadat’s Egypt, the de-
cade when the Islamic political sentiment was on the rise, and
Islam was being used to replace Gamel Abdel Nasser’s Arab na-
tionalism as the ideological prop for the state. In the subsequent
decades, this misreading has become the basis of a wholesale
reinterpretation of the Prophet’s political life and increasing-
ly fantastical construal of Islamic political norms. In the most
recent phase of this saga, this revisionist discourse has been
picked up by the counterrevolutionary forces in the employ of
the Gulf monarchies existentially threatened by the events of
the Arab Spring and who have conscripted the Sahifa discourse,
ironically, as an instrument of thoroughgoing authoritarianism.
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WHAT 1S THE SAHIFA OF MEDINA?

That a compact of some sort existed between the Prophet and
the Jews of Medina is agreed upon by all scholars, modern and
premodern. Most historians and hadith scholars further grant the
authenticity of the specific recension of the Sahifa as recorded
in the works of Ibn Hisham (d. 218/833)—the editor of a longer
sira work by Ibn Ishaq (d. 150/767)—and Abt ‘Ubayd al-Qasim
b. Sallam (d. 224/838). This confidence is based in strong cir-
cumstantial evidence, notwithstanding the weakness in its chain
of narration, lack of documentary evidence, and the usual dif-
ficulties with textual integrity.” To modern scholars the Sahifa
has been an enigmatic document, and nearly everything about it
remains debatable: its unity (does it comprise one, two, or many
distinct compacts?), its date and stages of writing (whether it was
composed before or after the Battle of Badr in 2/624), its mode
of preservation (as it lacks an authentic chain of narration), its
numerous archaic terms and phrases, which inspire confidence
in its authenticity, but the precise meaning of which remains elu-
sive (e.g., does it prohibit the Jews from exiting Medina without
the Prophet’s permission, or from making war without his per-
mission?), the identity of the groups that are named in it (why
are the three main Jewish tribes of Medina, Qaynuqa“, Nadir,
and Qurayza not named in it?), its redundancy (why are some
groups incorporated twice?), and its eventual fate.

Most scholars agree that the Sahifa comprises two differ-
ent treaties, one being a declaration of rights among the Believ-
ers (sections 1 through 23), and the second (sections 24 onward)
as a truce (muwada ‘a; literally, cessation of hostilities) with
the Jews of Medina. The second of these was likely reduced to
writing either before the Battle of Badr, which occurred during
the ninth month of 2An (March 624) or, more likely, in early
3 AH (June—July 624) a few months after Badr, as I have argued
elsewhere.'” In addition to Muslim scholars writing in Arabic

9  For a discussion of authenticity, see ANJUM, supra note 7; for Patricia
Crone’s comments on the relative values of the two texts, see LECKER, supra note 6, at
191, n.198.

10 Anjuwm, supra note 7.
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or other Islamicate languages, the Sahifa has been studied by
numerous modern Western scholars. The most comprehensive
record and evaluation of the Western studies can be found in Mi-
chael Lecker’s aforementioned monograph, which remains the
most thorough academic work on the subject. Lecker’s study is
particularly helpful as it meticulously juxtaposes the two extant
versions of the texts by Ibn Ishaq and Abu “Ubayd, compares
several earlier Western translations and studies of the text, and
investigates each clause of the document against the available
contemporary textual data from early Islam, and has been instru-
mental in my own translation and study.

Lecker, concerned with the text rather than its modern
reception, takes it for granted that the label “constitution” is a
misnomer,'" and instead argues that the compact with the Jews
was in fact a muwada ‘a, a temporary truce, as both of its original
reporters label it.!> My study of the document arrives at the same
conclusion as Lecker’s, namely, that this document cannot be la-
beled a constitution, if by constitution is meant an authoritative
document that constitutes a political unit and lists the rights and
duties of the ruler and the ruled. My case can be briefly recapit-
ulated here in the following six points:

(1) The Prophet did not possess sovereignty, or anything
approaching monopoly over legitimate violence, in the
period when the Sahifa could have been composed.

(i1) It is labeled in the sources that report it as a muwdada ‘a,
a truce, which suggests its temporal nature, although no
time limit is explicitly mentioned in it. Its intertextual
reading with the Qur’an, the most authoritative contem-
poraneous source we possess, also strongly suggests its
temporally limited nature.

(ii1))  There is no definitive evidence that it encompassed all of
Medina’s inhabitants or the Jews, and there are reasons
to think otherwise. It is possible that other compacts,
written or unwritten, were made with other groups.

11 LECKER, supra note 6, at 1.
12 Id. at 27,204-5.
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There can be no doubt that as a document, it was sub-
ordinate to the Qur’an, liable to be replaced by its new
revelations, which were proclaimed piecemeal as divine
commentary that guided an active mission in which
the Prophet and the Believers struggled to secure the
Jews’ conversion to his religion, or at least their peace-
ful coexistence, both of which aims were resisted by the
majority of the Jews, who tried to collaborate with his
Meccan foes." This struggle is confirmed in the opening
lines of the Sahifa.

These Qur’anic passages also persistently warn the Be-
lievers against taking the Jews and other nonbelievers
as their allies on pain of punishment in both this world
and the next. Read carefully, the terms of the Sahifa treat
the two communities differently, with a different set of
expectations, in keeping with the Qur’anic message. The
Believers and Muslims are to make jihdad alongside the
Prophet and obey him in all matters, whereas the Jews’
obligations are limited to maintaining peace, contribut-
ing to shared defense, and not seeking alliance with the
Meccans and other enemies of the Muslims. These dif-
ferent expectations do not suggest full parity. The Jews,
in short, were not deemed as part of the Muslim umma in
theory and were actively hostile to it in fact.

Last, but not least, the Sakifa cannot be likened to a con-
stitution as it remained a relatively obscure document,
and, to the best of my knowledge, is not known to have
been invoked as a document in any subsequent occa-
sions, including the conflicts between Muslim and Jews
where a constitutional reference would be warranted.'

13 The Qur’an, being our best historical source of the period, comments

at length on this relationship in particular in Stira 4, al-Nisa’, and Stra 5, al-Ma’ida.
The tradition has it that Siira 4 was revealed in the early Medinan period when the

Sahifa was written. This conclusion is strengthened by its themes and further corrobo-

rated by the fact that some of the clauses of the Sahifa closely resemble its verses (e.g.
clause 23 and Q 4:59). This background is discussed at length in ANyuMm, supra note 7.

14 Id
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Before we turn to the history of its reception, it is useful to men-
tion the most confusing and controversial clause of the Sahifa,
which elicited some puzzled remarks by the early and medieval
commentators and has fueled modern revisionist imagination.
The most popular is Ibn Ishaq’s version of clause 25, which
reads, “The Jews of Banii ‘Awf are an umma alongside (ma ‘a)
the Believers.” In Abli ‘Ubayd, the clause reads that the Jews
are “an umma from (min) the Believers.” This version has fur-
nished the greatest opportunity for modern readings. But the
confusion is alleviated when we appreciate the scarce and un-
certain path of the preservation of the text. Some of the main
recensions of the phrase are as follows: The Jews (i) “are an
umma alongside” / (ii) “are an umma from” / (iii) “are secure
from” / (iv) “have dhimma protection from” the Believers. After
an elaborate comparison, Lecker argues for (ii1) as being the
most plausible reading.'> What further strengthens Lecker’s
reading is that this clause is followed by clauses 2635, each
of which adds a new group as a party to clause 25, thus: “The
Jews of Banii So-and-so receive the same rights as the Jews of
Bant ‘Awf.” This would, strictly speaking, suggest that each of
these eleven or so Jewish groups is an umma unto itself. This,
although linguistically plausible, would be an odd meaning.
This suggests that the original combination is not umma-min
or umma-ma ‘a but, as Lecker has suggested, amana-min, “are
secure from.” Furthermore, since Banii ‘Awf and the other clans
named were known Arab clans of Medina, “the Jews of” these
clans must refer not to an independent Jewish community but to
the Jews affiliated with the named Arab clans.

Be that as it may, there is no denying that the Sahifa imag-
ines the Medinan Jews as forming part of a Medinan political unit
held together by a common defense treaty, under the authority of
God and the Prophet. It does so in a way that foreshadows the
dhimma contract that was mentioned in Siirat al-Tawba (Q 9:29)
believed to have been revealed around 9/630-31, a few years
after the Sahifa was concluded.'® It further evidences a gener-

15 LECKER, supra note 6 at 136—43.

16 For a more detailed treatment, see David Warren and Christine Gilm-
ore, One Nation under God: Yusuf al-Qaradawi’s Changing Fiqh of Citizenship in the
Light of the Islamic Legal Tradition, 8 CONTEMPORARY IsLam 217, 228-31 (2014).
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ous contractual relationship based in cooperation on matters of
shared interests that the Prophet was willing to countenance with
those who rejected his message. In this respect, the Sahifa can
be best seen as an early prototype of the dhimma contract that
eventually became part of Islamic law and remained in place in
nearly all Muslim societies until the modern period. The chief
differences being that, first, in contrast to the Sahifa, which toler-
ated the polytheist (mushrik) Arabs, the final dhimma contract as
finalized in Siira al-Tawba (Q 9:1) precluded them, and second,
it demilitarized the People of the Book (ahl al-kitab). That is,
instead of demanding participation in defense as the Sahifa does,
the late Medinan law imposed a poll tax (jizya) on them.

Let us turn now to the modern Muslim reception of the
Sahifa.

HaAmipuLLAH: S4HIF4 AS A CONSTITUTION
IN ISLAMIC APOLOGETICS

Muhammad Hamidullah (henceforth, Hamidullah) (1908—
2002), the prodigious scholar who hailed from Hyderabad, Dec-
can and spent his life in research and writing in Paris, was to
my knowledge the first scholar in modern history to offer this
peculiar interpretation of the Sahifa of Medina, in his 1941 pub-
lication (based on an Arabic lecture delivered in 1937),"7 claim-
ing in the very title of his treatise that the Sahifa was the first
written constitution in the world.'® To support his claim, which
was admittedly a minor part of his erudite if brief study, he dis-
tinguished between “ordinary laws” and a constitution, between
written and unwritten constitutions, and, finally, between just
any treaty and “an authoritative constitution of a State” issued
by the sovereign of the country. It is all these features together
that made this document exceptional.'

17 This is listed in Michael Lecker’s bibliography as Agdam dustir
musajjal fi’l-"‘alam: wathiga nabawiyya muhimma, in 1 IsLamIC SCHOLARS CONFER-
ENCE 98 (1937), with no information on the location, and I do not have access to it.

18 Muhammad Hamidullah, The First Written Constitution in the World
(3rd ed., 1975).

19 Id. at 5-6.
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Being a lover of “order and unity,” the Prophet estab-
lished ““a central public institution for seeking justice,” in place
of the tribal vendetta system. Employing characteristically mod-
ern statist language, Hamidullah noted that through this treaty
the Prophet “secured the highest judicial, legislative and exec-
utive powers for himself.”?® Hamidullah insisted, however, that
the Prophet’s absolute authority differed from that of worldly
autocrats in that “materialism had no part to play here,”*" echo-
ing the critique Muslims had often leveled against the West,
namely, that it had sacrificed its spirituality at the altar of ma-
terial progress, whereas the “East” (of which Islam was a part)
had remained spiritual. Hamidullah’s observations presupposed
that the Prophet’s motives were selfless and his conduct infalli-
ble, for he was directly constrained by the Ever-living God who
watched his every move.

As a serious historian, Hamidullah did not shy away from
asking historical questions, such as “how the non-believing sec-
tions of the population could agree to invest a newcomer and a
stranger at that time with so much authority within a few weeks
of his arrival?”? Similarly, Hamidullah was ambivalent about
the nature of the status accorded to the Jews in the Sahifa. On the
one hand, based on an expansive reading of clauses 16 (“Who-
ever of the Jews follows us shall have help and parity”) and
25 (“the Jews are a community alongside/from among/afforded
protection by* the Believers”) he remarked that “The Jews have
been given equal political and cultural rights with the Muslims
in the clearest terms.”** Yet, based on clauses 37, 44, and 45, he
concluded: “In reality it was a military alliance, which was made
with the Jews . . . it has been made quite clear that they shall

20 Id.

21 Id. atll.

22 Id. at 12-13. Hamidullah further notes: The total population of Medi-
na at this time would have been around ten thousand, to which the Jews contributed
nearly a half, in which the number of Muslims including the Medinan converts “hard-
ly exceeded a few hundred” (/d. at 8). Once the Sahifa becomes “canonized” as the
cornerstone of Islamic political thought, this kind of critical historical questioning
disappears altogether from later Muslim readers of the Sahifa.

23 See ANJuM, supra note 7 for an explanation of these three readings,
and why the last one is the most likely.

24  HAMIDULLAH, supra note 18, at 21.
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have to fight against all those people against whom the Muslims
will have to fight; and shall be in peace with whomsoever the
Muslims may be in peace, and shall take an equal part in the
defence of Madinah.”* Referring to clause 36, he writes that
the Jews’ “joining the forces with the Muslims in an expedition
[outside Medina] would have been with the permission of the

Prophet” and:

Although Jews were given internal autonomy, they did
not share in the foreign policy of the newly constitut-
ed City-State, in spite of the fact that the Jews formed
the second largest single community on the arrive of the
Prophet in Madinah.?

Hamidullah does not seem to detect the contradiction between
his two observations: how could the Jews be said to have en-
joyed equal political rights when they have no part in gover-
nance, being governed by a man whose claim to being God’s
Prophet they refused to acknowledge, whose preaching funda-
mentally challenged their religious claims, and whose “foreign”
policy, designed to advance his divine mission, they could not
even negotiate, let alone halt?

Although far more attentive to fact and evidence than
the later deployments of the Sahifa that we explore shortly, Ha-
midullah at times gives in to fantastic claims, such as the fol-
lowing: “With the collaboration of all, a political system was
inaugurated in Madinah, which made that city in later times the
metropolis of an extensive and powerful empire extending over
three continents of Asia, Africa and Europe, without any diffi-
culty and without any abrogation of this original Constitutional
Act.”? This is a surprising claim given that many of the clauses
of this Sahifa were abrogated by the later Qur’anic commands,
as acknowledged by even many apologetic commentators (see
below), and within two to four years of its writing the three main

25 Id.at21.
26 Id.at22,24.
27 Id.at23.
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tribes of the Jews had been sent into exile or executed for violat-
ing their deal with the Muslims.

Before the Sahifa-centered revival of Islamic political
discourse in the late 1970’s, two influential trends had prevailed.
One defended Islam’s political relevance against ‘Alt “Abd al-
Raziq’s call for secularism and was spearheaded by the lead-
ing ulama of the Muslim world for decades. The other, which
may be labelled the Qutbist trend, was more revolutionary and
modern and offered a radical critique of the wholesale secular-
ization of Muslim societies. Alongside these two main strands,
there were the erudite but less known contributions by Muslim
academics and ulama who offered historically sensitive readings
of Islamic texts, including the Sahifa.

Perhaps the best example of such disciplined scholarship
is a 1969 article by the celebrated Iraqi historian Salih Ahmad
al-‘Al1, educated at Cairo and Oxford universities. He studied
the Sahifa as part of the Prophet’s administrative organization
of Medina.?® The idea that the Sahifa is a constitution (dustiir)
does not seem to have reached ‘Ali, who does wonder, as a his-
torian would, about how to classify this document, and suggests
that perhaps should be labeled merely a declaration (i lan),*® and
proceeds to juxtapose its content against the relevant verses in
the Qur’an.’® He further observes that, even though the Sahifa
does not insist on excluding the Arab polytheists, neither does it
grant them the same status or rights, declaring that “A Believer
shall not be killed for an unbeliever, nor shall an unbeliever be
aided against a Believer” (clause 14).*! “Ali concludes that the
establishment of justice, a judicial order, was the primary con-
cern of this document, as a result of which it guaranteed “free-
dom of work and organization.”* ‘Ali’s reading, as we note in
the last statement, is not without the aspiration to draw modern

28 Salih Ahmad al-'Ali, Tanzimat al-rasil al-idariyya fi’l-Madina, 17
MAJALLA AL-MAJMA® AL-‘ILMI AL-IRAQI 50 (1969/1388). The issue is available online
at: https://archive.alsharekh.org/MagazinePages/MagazineBook/The IRAQ_Acade-
my/mogalad 17/mogalad 17/index.html.

29 Id.at51.

30 Id.at53.

31 Id.at59.

32 Id. at 60, 66.
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lessons from the Sahifa, and accords the city imagined in this
treaty some attributes of a centralized state. It is nevertheless
historically sensitive, concerned to place the document within
its context, and up-front about the limited function of the docu-
ment.

EL-AwA: THE SAHIFA AS AN ORACLE FOR THE NATION-STATE

Some four decades after the groundbreaking claim by Hamid-
ullah that labelled the Sahifa “the first written constitution in
the world,” we witness this claim revived by an Egyptian law-
yer, Muhammad Salim al-*Awwa (anglicized as El-Awa), whose
seminal text on Islamic political system F7 al-nizam al-siyast
lil-dawla al-islamiyya (“On the Political System of the Islam-
ic State”) appeared in 1975. The study is centered around the
Sahifa, whose text is cited directly from Hamidullah’s work,
although Hamidullah’s insights and questioning are never en-
gaged with, and the Sahifa is fatefully taken for granted as a
dustiir, with a note that “many researchers” label it as such. This
suggests that Hamidullah’s reading had caught on in El-Awa’s
time and others too had used the term, although I have not been
able to ascertain any such writers.*

El-Awa’s monograph is a theoretically sophisticated
study in conversation with the growing reformist scholarship on
early Islam. The instant popularity of his study is evinced by
the fact that five of its editions had been printed by 1981. The
eighth edition appeared in 2006. The additions and corrections
in each of the editions evidence the author’s active engagement
in the political discourse of the time and continued development
of his ideas. El-Awa’s reading quickly became the dominant one
in Islamic reformist circles, pervading most subsequent writing
on Islamic political thought in the decades that followed.

From an almost obscure treatise marginal to centuries
of Islamic political reflection, EI-Awa’s contribution turned the

33 El-Awa references Hamidullah’s collection of the Prophet’s contracts
MAJMU ‘A AL-WATHA'IQ AL-SIYASIYYA (‘AwwA, NizAm (1975), supra note 2, at 27;
‘Awwa, Nizam (2006), supra note 2, at 49). El-Awa’s Egyptian teacher in the field,
Diya’ al-Din al-Rayyis, a leading scholar whose wrote two important texts on Islamic
political thought, never mentioned the Sahifa.
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Sahifa into the cornerstone of an Islamic political order, a de-
velopment that can be called a small intellectual revolution. The
Sahifa-as-dustiir became the central theme of the reformist Is-
lamic political thought, it inevitably cross-fertilized with the two
aforementioned anti-secularism strands, the traditionalist dis-
course affirming the inextricability of religion and politics in the
legal and theological traditions, and the revolutionary Qutbist
discourse that offered a sociopolitical critique.

In the eighth (2006) edition, El-Awa’s preface begins
with the claim that “the first Islamic state in Medina is consid-
ered the earliest form of a state in human history,” insofar as it
comprised the material elements of a state, people, land, and
authority under the rule of law. It boasted an unprecedented
concept of legitimacy (shar 7yya) in which the state is subject
to the legislative authority of divine revelation, and notwith-
standing the many subsequent developments that were less than
wholesome, rule of law remained a feature of Muslim gover-
nance throughout history.** El-Awa fails to note that the crucial
element of this system, namely, law’s authority over the ruler,
however, is hardly evident in the Sahifa, for the ruler in this case
was God’s mouthpiece, the very source of the law. It was only
after the Prophet’s death that the principle of the supremacy of
God and His Prophet’s command over the community’s ruler
could be formalized, as indeed it was by the first successor of
the Prophet, Abii Bakr, who declared it in his inaugural address:
“Obey me so long as I obey God and if I disobey Him you have
no duty to obey me.”?*

El-Awa casually acknowledges here the significance of
Abu Bakr’s condition to the constitutive formation of the first
and ideal Islamic state. But this addition is anything but mar-
ginal; it is a fundamental transformation that is by no means
anticipated in the Sahifa. To this crucial omission, we shall
return presently.

The subsequent chapters of EI-Awa’s text trace the de-
velopment of key Islamic political concepts. More specifically,
the original edition consisted of four sections, The first covers

34 “Awwa, NizaMm (2006), supra note 2, at 22.
35 Id.at24.
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the rise of the Islamic state against the backdrop of pre-Islamic
Arab traditions, culminating in the Prophet’s flight to Medina
and the creation of the “constitution.” The second addresses the
development of political institutions and ideas under the Rashi-
dun caliphs until the first civil war. The third explains the pur-
pose of governance in Islam, and the fourth Islamic values in
politics and governance.

The 2006 edition is more than double the size of the orig-
inal text and, apart from the additions and emendations that are
found throughout the text, the fourth section is expanded from
forty pages in the original to about a hundred, and a fifth ad-
ditional section entitled “Contemporary Islamic State” features
new material concerned with reconciling Islamic tradition with
contemporary conditions. This includes discussions on accom-
modating non-Muslim citizens, the constitution of Islamic Iran,
and the progression of political ideas through the twentieth cen-
tury from the original ideas of Jamal al-Din al-Afghani to El-
Awa’s own “moderate” Islamic political party, Hizb al-Wasat.

El-Awa seems to have been aware that the concept of ter-
ritorial sovereignty was the key contribution of his book. In his
preface to the 2006 edition El-Awa identifies three factors that
justify calling the early Medinan community a state (dawla):
first, a territory where the Muslims felt secure and in whose
general welfare they were economically and otherwise invest-
ed; second, a social consciousness toward a shared goal; and
third, political authority. Although exaggerated and packaged
anachronistically, these observations are not entirely baseless.
But El-Awa’s ambition is loftier. Already in the original 1975
edition, the anachronistic imposition of modern state concepts
is fully developed:

The nation (sha ‘b) in this very first Islamic state is not
limited to the believers alone, but the polytheists of
Medina as well as its Jews (see clauses 20 and 25) as
well, and therefore, the element of territory (Medina) ac-
corded the right of citizenship to each and every part of
the society.*

36 “Awwa, NizaMm (1975), supra note 2, at 32.
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Unlike Hamidullah and “Ali’s careful historical analy-
ses, both of which recognized the limits of the Prophet’s control
over Medina and the nature of the deal made with the Jews, the
late-century Arab reformist authors starting with El-Awa evince
an increasingly aggressive ideological subversion of the text,
starting with a hasty imputation of political sovereignty to the
early Medinan community and endow the Sahifa with nearly all
the features desired by the modern nation-state. In fact, ElI-Awa’s
text appears to have been an improvement over some enthusiasts
who went so far as to suggest that the Prophet had acquired po-
litical authority already in Mecca.”” El-Awa, notwithstanding,
makes numerous compelling observations about the Sahifa, not
all of which are compromised by anachronism and deserve to
be studied in their own right. This article limits its investigation,
however, to his contentions about citizenship and territoriality.

Territoriality as a concept, El-Awa is aware, is needed to
ground his claim of the notion of citizenship in early Medina.
Although he notes that the Sahifa begins by defining the umma,
the believing community, yet fixes his attention on a concept
that the Sahifa does not name, al-muwatana, the modern Arabic
word that Rifa‘a al-Tahtawt had employed over a century earlier
to translate the French notion of citizenship.*® This “right,” El-
Awa insists, was based on residence within Medina, not religion,
as it was extended to the pagans as well as the Jews.* To this
end, he invokes a verse in Strat al-Anfal, which speaks of the
Battle of Badr and would have been revealed immediate after it,
stating that the Muslims who had not yet immigrated to Medina
did not share the alliance (waldya), because they were not resi-
dent of Medina:

And those who have believed and not yet immigrated
have no claim of walaya on you until they immigrate;
if, however, they ask for help in religion, you must aid

37 E.g., this claim is made by Zafir al-Qasim1, and questioned by El-Awa.
‘Awwa, Nizam (2006), supra note 2, at 46.

38 Mustafa Riyad, al-Tarjama wa-bind’ al-dawla al-haditha fi Misr: al-
Tahtawt mutarjiman, 38 ALIF JOURNAL OF COMPARATIVE POETICS 185 (April, 2018).

39 “Awwa, NizaMm (2006), supra note 2, at 55.
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them, except against a people with whom you have a
treaty. . . (Q 8:72; my translation).

Walaya (alliance, loyalty; each party to this alliance being a wali,
pl. awliya’) is a multivalent term in the Qur’an. The verse is of
interest to the revisionists because it connects alliance to immi-
gration rather than to faith alone. Its meaning is complicated by
the very next verse (““And the unbelievers are each other’s allies,
and if ye do not also do the same, there will be great tumult
and mischief in the land”). A straightforward reading would be
that alliance requires true faith, which in this scenario required
immigration as well, but the reformists suggest, instead, that al-
liance, now equated to citizenship, is a function of the secular
act of belonging to the land.*’ This reading contradicts the fre-
quent Qur’anic insistence on limiting alliance to the Believers
and denying it to other religious groups (Q 5:51, 9:71, etc.).*!
More pertinently, El-Awa does not attend to the rudimentary dif-
ficulties in his equation of walaya with the modern concept of
territorial citizenship.

In El-Awa’s scheme, the Believers who failed to mi-
grate did not obtain waldya, which is citizenship, whereas the
Jews and the pagans obtain this citizenship by virtue of their
residence, referencing also Ibn Ishaq’s version of the aforemen-
tioned clause 25, “the Jews are a community (umma) alongside
the Believers.”* To name a silent relationship is not necessarily

40 The notion of waldya in Q 8:72 that is denied to the Muslims who
failed to migrate is incomprehensible without attending to the details of the migra-
tion, which are found in the Qur’an, hadith, and biographical sources. In fact, Q 8:72
is similar to Q 4:89 in wording, but the latter verse adds a key piece of information:
those who failed to migrate to Medina were hypocrites who threatened the Medinan
community, and were not merely to be left alone, but hunted down: “They wish you
would disbelieve as they disbelieved so you would be alike. So do not take from
among them allies until they emigrate for the cause of Allah. But if they turn away,
then seize them and kill them wherever you find them and take not from among them
any ally or helper” (Q 4:89). This investigation, nevertheless, is beyond our scope
here. It is employed here merely to point out the conceptual difficulty in El-Awa’s use
of the verse to establish citizenship rights for the non-Muslim inhabitants of Medina.

41 The prohibition of taking nonbelievers as awliyd " appears in numerous
verses, to name only the most explicit ones: Q 3:28, 3:175, 4:139, 4:144, 5:51, 5:57,
and 5:81.

42 “Awwa, Nizam (2006), supra note 2, at 55.
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a case of distortion; it could simply be an attempt to draw at-
tention to a neglected concept. But this questionable insertion
becomes the axis along with the Sahifa is now understood, and
therefore merits some scrutiny. El-Awa and, to my knowledge,
all champions of the view that the Sahifa guarantees religious-
ly pluralist citizenship have yet to reconcile their proposed un-
derstanding to the more definite and explicit opening clauses
that define the belonging solely on faith and jihdd, let alone the
Qur’anic verses that make the same points emphatically.

As in the quotation in the epigraph, the Tunisian lead-
er Rashid al-Ghannoushi alters the meaning of the Sahifa even
more daringly by inserting “the Jews” alongside the Believers in
the first two clauses. The incoherence of claiming faith-indepen-
dent citizenship is evinced by other parts of the Sahifa such as
clause 14 (that no Believer shall be killed for an unbeliever),*
as pointed out by Salih al-"Al1 above, not to mention the fact
that the umma is defined both in the Sahifa and the Qur’an by
its religious mission. The Qur’an explicitly establishes its laws
(such as those pertaining to homicide, inheritance, marriage,
etc.) based on the individuals’ status as Believers. How could
equal walaya, whether understood in its historical sense as tribal
alliance or anachronistically as citizenship, have been granted to
those who opposed the very purpose of this “state”?

The tension between the notion of the umma and the
newfangled notion of muwdatana (territorial citizenship) is ev-
ident within El-Awa’s text. A few paragraphs after the above
claim, El-Awa mentions the clause 17 that prohibits any Believ-
er to make peace, without the consent of other Believers, with
“the enemies of the umma,” without explaining this conceptual
switch from territory to the believing umma, and how this exclu-
sive loyalty could be based on two frequently conflicting identi-
fiers, territorial citizenship and faith.*

Another conclusion the author derives from the Sahifa
is the imperative of “justice and equality” among all citizens.
Although the Qur’an declares itself to be the epitome of justice,
it also frequently avers that there is no worse injustice than to

43 See clause 14 and its discussion in ANJUM, supra note 7.
44 “Awwa, Nizam (2006) supra note 2, at 58—59.
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ascribe partners to God. El-Awa seamlessly imputes onto the
Sahifa the modern idea of “equality” (musawar), again a non-
Qur’anic concept that has come to define modern Muslim adop-
tion of equal citizenship. In doing so, he fails to differentiate
between modern secular equality before the state and the kind
of legal fairness relevant in a faith-based polity where multiple
faith communities coexist. EI-Awa’s desire to create a political
and a legal sphere where faith differences do not matter cannot
be faulted, but we are concerned only with his reading of these
aspirations into the Sahifa. This is all the more remarkable since
El-Awa continues to insist that “the Qur’an and the Sunnah” or-
ganize the lives of the citizens, including non-Muslims, in this
Islamic state. Not only does El-Awa fail to confront the obvious
difficulties of this dual system of belonging, he dismisses, as
shown in the epigraph, the tradition of Islamic jurisprudence that
attempted to negotiate precisely these complexities.

In short, in El-Awa’s proposal the umma as a religious
mission coexists halcyonically with territorial, faith-indepen-
dent citizenship. El-Awa is cautious not to press his claim too
far, and this incoherence does not quite yet turn into egregious
contradiction in his text. Later scholars in this tradition have
been even less careful.

HuwAYDI: SAHIFA AS THE ALTERNATIVE TO FIoH

One obvious resolution of the tensions evident in El-Awa’s ac-
count appears among his Egyptian associates like the journal-
ist Fahmi Huwaydi, whose 1985 book® boldly sets aside tradi-
tional jurisprudence for having effectively failed in upholding
the equal rights of the non-Muslims that had been apparently
self-evident in the Qur’'an and the Sahifa of Medina. Labeled
“the new Islamists” by an admiring American scholar, Ray-
mond Baker, Huwaydt and his like reject classical figh as having
failed the universal and self-evident ideals of human rights that

45  FanuMmi HuwayDl, MUWATINON LA DHIMMIYYUN: MAWQI® GHAYR AL-MUS-
LIMIN FI MUITAMA® AL-MUSLIMIN (4th ed., 2005); for a detailed study of this text and
its context, see Ovamir Anjum, Dhimmi Citizens: Non-Muslims in the New Islamist
Discourse, 2 REORIENT 31 (2016).
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Islam had brought “fourteen hundred years ago,” well before
they were discovered by European Enlightenment. Even the
recent reform-minded jurists like the South Asian Abi al-A‘la
al-Mawdidi (d. 1979), who advocated a religious “theo-democ-
racy” and reserved seats for non-Muslim members in the parlia-
ment to be voted in by their co-religionists, is found to be too
medieval.*® Religious difference cannot have any effect on one’s
political standing, say the “new Islamists.”

Fahmi Huwaydi and other “new Islamists” may be best
understood as conservative nationalist republicans, with Islam
seen as a part of national heritage (turath). With Islam abstracted
into heritage and a few general goals or the magasid, their polit-
ical ideal appears to be a secular nation-state and a public sphere
whose parameters are determined by conservative national dis-
course rather than religious dicta.

Abdelwahab Elmessiri, a notable intellectual who fa-
mously opposed total secularism but made room for a soft sec-
ularism, stated this claim most clearly by summing up popular
Egyptian scholar Muhammad al-Ghazali’s position on the mat-
ter:

Dhimmis, in wise of political and national identity, be-
come Muslims, with the same rights and duties, even if
they remain in their persons (that is, in private), on their
own creed, rites, and personal status.’

Elmessiri notes that intellectuals (mufakkiriin) such as Fahmi
Huwaydi, Louay Safi, and El-Awa interpret the Sahifa of Medi-
na to grant non-Muslims “complete citizenship” (a/-muwatana
al-kamila).*® The umma is thus shifted from its theological and
religious basis, as defined in the Sahifa and the Qur’an, to the
usual cultural, linguistic, and historical bases of the nation. Is-
lam, on this view, is not understood primarily as a salvific reve-
lation, but as a civilizational project, one in which nonbelievers

46 Huwaypi, supra note 45, at 126.

47 ‘ABD AL-WAHHAB AL-MISSIRI, MAWSU‘A AL-YAHUD WA’L-YAHUDIYYA
WA’L-SAHYONIYYA vol. 2, ch. 1 (n.d.); digitized version: 11:39.

48 Id. at 11:40.
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can be involved so long as they accept the terms and interests of
the larger Muslim civilizational identity.*

QARADAWI: S4HIFA AS REFORMED FIoH

There is no better evidence of the remarkable Sahifa-induced
shift than the writings of the most influential Muslim scholar of
the last half century and a champion of reformed jurisprudence,
Yusuf al-Qaradawt (d. 2022). Existing literature has begun to
explore the shifts in the writings of the late-twentieth-century
Arab Islamic reformists of various strands vaguely identified as
the moderates, often failing to distinguish among them, but none
has focused on the Sahifa as the site of this tectonic shift, let
alone identifying the precise source and nature of the tension.>
His 1977 treatise on the rights of non-Muslims, written before
the Sahifa became the mainstay of Islamic political imagination,
offers a confident defense of a reformist, capacious, but still tra-
ditionally grounded interpretation of the dhimma as the social
contract relevant to the non-Muslims in an Islamic state. It also
recruits historical evidence to show that the dhimmis enjoyed
honorable and protected life, especially when compared with
the status of religious minorities in medieval Christendom.’! The
most notable feature of the text is that, while teeming with ref-
erences to texts from the Prophet’s teachings, Qur’anic verses,
and jurisprudence, the text never mentions the Sahifa of Medina.

49 This sentiment is shared by many Christian Arabs like Palestinian
Christian intellectual Azmi Beshara who declares allegiance to Christianity as his per-
sonal faith but Islam as his civilization. American historian of Islamic law of Christian
background Wael Hallaq advocates Islamic law as an ethical alternative to modernity
and declares the modern nation state incompatible with Islam. See WAEL HALLAQ,
THE IMPOSSIBLE STATE (2013).

50 Apart from Raymond Baker mentioned above, RACHEL ScotTt, THE
CHALLENGE OF PoLiTicAL IsLam: NoN-MusLiMS AND THE EGYPTIAN STATE 122 (2010),
has explored the development of “figh” of equal citizenship among Muslim Brother-
hood and other reformists intellectuals. David Warren and Christine Gilmore (supra
note 16) have identified the shift in the discourse of Yaisuf al-Qaradawi around 2010
while highlighting the increasingly acute tension in his thought between adhering to
tradition and modern concepts.

51 YUSUF AL-QARADAWI, GHAYR AL-MUSLIMIN FI AL-MUJTAMA® AL-ISLAMI
(1413/1992); the author notes in his online biography that the book was originally
published in 1977.
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This treatise, therefore, represents a useful “before image” of
Islamic political discourse.

For a perfect “after image”, consider Qaradaw1’s 2008
treatise on the same subject, unsurprisingly centered on the Sahi-
fa of Medina. Here Qaradawi states, “It is clear that the Charter
(wathiga) of Medina gives umma a meaning that is made up of
four components,” and goes on to name religious, political, geo-
graphic, and social senses of the word umma.>* Qaradawt goes
further than El-Awa in trying to reconcile the Sahifa with the
notion of dhimma found in the Qur’an and jurisprudence, stating
in an apologetic vein that whereas Muslims pay for this citizen-
ship with their taxes and with their lives (insofar as they are its
soldiers), non-Muslims only pay taxes.

We find this proliferation of the Sahifa discourse not only
among the pioneering authors like El-Awa and Qaradawi, but
also where Quentin Skinner of the Cambridge School of intellec-
tual history would advise us to look: the ordinary, unexceptional
discourses that reflect the ordinary understanding and practice.>
One such work is Ahmad al-Shu‘aybi’s treatise Wathigat al-
Madina (2006),>* which offers a somewhat traditional, scriptur-
alist interpretation that refuses to see a contradiction or even a
notable development between the new Sahifa discourse and the
traditional rules that he presents alongside each other. A writer
of Yemeni origin educated in Tunis, Ahmad al-Shu‘aybi draws

52 YUSUF AL-QARADAWI, AL-WATAN WA’L-MUWATANA FI DAW  AL-USUL
AL-'AQADIYYA WA’L-MAQASID AL-SHAR TYYA 19-21 (2010). The text gives no date and
publication information, but I rely here on David Warren’s dating. It is available for
download at Qaradawi’s website https://www.al-qaradawi.net/node/5069 (accessed
2/17/2022). The text uses the awkward phrase al-ma ‘na al-jughrafi lil-umma, but by
“geographic” (jughrafi) he perhaps means territorial. He notes that “territory is the
basis of political and national identity in modern time” (/d. at 20-21). Predictably, he
invokes Q 8:72 to differentiate between religious and political meanings of belonging.
It is not uncommon for Qaradawt to seek to mediate between seemingly contradictory
ideas, and whether this classification of religious, political, and geographic notions of
the umma is coherent is beyond the scope of this essay. It is noteworthy that this new-
fangled classification of the umma is claimed to have been introduced by Qaradawt’s
student and research assistant Muhammad al-Mukhtar al-Shinqiti, as explained by
Warren and Gilmore, supra note 16, at 228.

53 QUENTIN SKINNER, THE FOUNDATIONS OF MODERN PoLiTicAL THOUGHT:
THE RENAISSANCE x—xii (2002).

54 AumaDp QA'ID MUHAMMAD AL-SHU‘AYBI, WATHIQAT AL-MADINA: AL-
MADMON WA’L-DALALA (1426/2006).
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on a plethora of Arabic books on the subject that had appeared
since El-Awa’s pioneering text. Featuring a foreword by a Syr-
ian resident of Qatar, under the shade of the school of “moder-
ation” (wasatiyya) associated with the Egyptian “global mufti”
Qaradawri, the book is published by Qatar’s ministry of religious
endowments—in a series called Kitab al-Ummah; the text is re-
markable in the international conditions of its production. And
yet, it presents a defense of territorial citizenship with little ex-
plicit attention to the global Muslim community or the regime
of postcolonial nation-states bequeathed by colonialism. Aimed
at advancing the civilizational imperative and the spirit of re-
formism and moderation, beginning with an epigraph featuring
a Qur’anic verse that emphasizes peaceful co-existence with
non-Muslims (Q 60:8), the text seeks to advance the typical
reformist theses, shoring up the claims made by El-Awa with
scriptural references. Yet it also accentuates the limitations of its
project. The state (dawla) is defined as “an umma that has unity
of language, ethnicity, and religion on a territory.”* Whereas
El-Awa had recognized that in the lifetime of the Prophet there
were no strictly political theories, given the Prophet’s religious
status,> our author erases any conceptual difference between the
Prophet’s mission and modern politics. EI-Awa had noted the
wisdom of the Sahifa in tolerating the pre-existing tribal norms
that were deemed inoffensive, Shu‘aybi declares that “a new so-
ciety far and away from tribal norms’ had now been established.”’
El-Awa had tried to define citizenship through the writings of an
Arab-Islamic theorist,*® thus potentially distancing himself from
the charge of hastily imposing modern Western norms onto early
Islam. Our author does not shy away from pulling out the defini-
tion of citizenship from Encyclopaedia Britannica (the assump-
tion being that Western references provide timeless categories),
defining it as the relationship between individuals and the state,

55 Id.at55.

56 “Awwa, NizaMm (1975), supra note 2, at 36.

57 SHU'AYBI, supra note 54, at 61.

58 For instance, El-Awa frequently draws on the works of Muhammad
Taha Badawi, a prolific mid-century Egyptian political theorist sympathetic to Mus-
lim Brotherhood whose writings sought to bridge the gap between traditional Muslim
and modern state concepts.
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before imputing it to the Sahifa.”® The conceptual slippage in
the making for three decades is now complete. In a later sec-
tion, the author does consider the question of the relationship
of individuals to groups,® but without recognizing his slippage
from the “group contract” implied in the Sahifa’s contract with
the Jewish groups as clients of their Arab clans to modern indi-
vidual citizenship. The ground for citizenship in the Sahifa, we
are told, were two, faith and residence. The Jews are citizens of
the Islamic state because of their residence, whereas Muslims
who do not inhabit the land are required to migrate to claim the
citizenship.®' The same Qur anic verse (Q 8:72) that El-Awa had
invoked merely to show that the Muslims who had chosen not
to migrate were not part of the wala’ (solidarity alliance) of the
Islamic state, now serves as the foundation of territorial citizen-
ship without comment.

As if by the authority of sheer will and repetition, par-
ticipants in the new Sahifa discourse paper over crucial ruptures
between early Islam and imported modern concepts. This is pre-
cisely what the Sahifa discourse has allowed modern Islamic
political thought to do: replace a thousand-year-long juristic
discourse of profound depth, nuance, and detail with an oracle
that readily translates into modern concepts. An oracle it is, for
it stands on its own authority, its meanings being what its first
discoverers assign to it, without constraints of past scholarship
and debate. All other norms are relegated all to a footnote.

It should be noted that what is being argued here is not
that the reformist authors discussed here are secularists in dis-
guise or mere servants of the agenda of the modern state. In
highly authoritarian and oppressive environments, such ambi-
guities could be seen as merely a survival mechanism. Those
who resolve the ambiguity in favor of the nation-state, such as
Huwaydi departing notably from Islamic tradition in contrast
to those like Qaradaw1 who ground their authority primarily in
the tradition they wish to reform. Western scholarship has con-
tinued to lump them as “Islamists,” a label as unhelpful as the

59  SHU‘AYBI, supra note 54, at 62—63.
60 Id.at91-98.
61 Id at67.
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now fashionable “post-Islamism”. Had they not been lumped
together by the repressive states and the synoptic Western gaze,
the methodological rift between the state-centered, secularizing
reformists and the reformers within the Islamic tradition was as
evident in the 1970s as it is now. Predictably, that rift becomes
clearer when the proverbial rubber hits the road and the reform-
ists are compelled to spell out their programs in real political
situations.

GHANNUSHI: SAHIFA FOR SECULAR LIBERALISM

By the time the Arab uprisings were underway in 2011, the
state-centered reformers had long succeeded in normalizing
and lionizing the Sahifa as a one-stop-shop for Islamic political
norms pertaining to the territorial nation-state and citizenship.
It was now understood as a pioneering constitution in the world
that fantastically resolved the logical tension between equal, ter-
ritorially defined citizenship and religious plurality on the one
hand and on the other a political existence defined by Islam’s
law and religious mission—which reformist writers continued
to profess. The next chapter of this saga was to be written in
countries further to the west in North Africa.

Like Fahmi Huwaydi and at about the same time, the
leader of the Tunisian version of Muslim Brotherhood, Ennahda
(al-Nahda) Party, Rashid al-Ghanniish1 offered his reading of the
Sahifa.** In his mostly derivative discourses, delivered as Friday
sermons and later compiled as a book, he draws on his Egyptian
colleagues and other contemporary authors, but with an even
more impatient accommodation of national politics. In one ser-
mon, for instance, he quotes a leading contemporary Muslim
jurist “Abd al-Karim Zidan to the effect that dhimma is compara-
ble to modern citizenship, leaving the reader with the misleading
implication that for Zidan the two were identical, against the
jurist’s clear assertion to the opposite effect. More candid and

62 RAsHID AL-GHANNUSHI, HUQUQ AL-MUWATANA 65 (1986). The text is
a compilation of Friday sermons delivered in 1984, and as such, meager in scholarly
discussions and references. Among the few references is Ahmad Kamal Abt ’1-Majd’s
presentation at a conference entitled “Arab Nationalism and Islam” (1981).



Conjuring Sovereignty

combative, Fahmi Huwaydt had noted and summarily dismissed
Zidan’s careful reasoning in which the jurists had affirmed an es-
sential difference between the two types of belonging based on
Islamic juristic tradition.®®> Huwaydi had similarly dismissed the
South Asian thinker and reformist Abii al-A ‘1a al-Mawdiidi, who
had paid greater attention to the needs of the modern state than
traditional Arab jurists like Zidan and proposed to accommodate
non-Muslims within a parliamentary system as special-status
minorities. Huwaydi had offered two lines of argument against
those who sought to sustain any faith-based difference: first,
the (in)famous clause 25 from the Sahifa, “Jews are an umma
with [ma ‘a] the Believers,” which he had taken to imply full
citizenship, and second, he had mockingly reminded them that
they lived in the twentieth century.** Without irony, he declared
that “the lands of Muslims must belong to Muslims as well as
non-Muslims without one dominating the other, for [referring to
Q 49:13] there is no superiority of one man over another except
in piety and righteous deeds.”® The Qur’anic meritocracy and
difference grounded in faith and piety presented little difficulty
to Huwaydi, for true piety was now rethought in terms of loyalty
to society and state.

Ghanntish1 seemed even less prepared to recognize the
aspects of the Sahifa or the classical figh that challenged his con-
clusions. An activist and politician rather than a scholar, he cher-
ry-picked scriptural texts and juristic discussions that appear to
support his purpose. Apart from Huwaydi, Ghanniish1’s intellec-
tual debt, suggested both by references and substantive affinity,
seem to have been to other Sadat-era statist writers like Ahmad
Kamal Abii ’I-Majd (another one of Baker’s “new Islamists”™),
who similarly inhabited a space between Arab nationalism and
Islamic reformism and advocated full secularization of citizen-
ship under an ever thinner Islamic veneer.

A quarter of a century later, in a book published in 2012,
one year after the Tunisian revolution, Ghanniishi offered a
slightly more developed take on the Sahifa. Written during the

63 ‘ABD AL-KARIM ZIDAN, AHKAM AHL AL-DHIMMA WA’L-MUSTA MININ FI
DAR AL-ISLAM 66 (1988).

64 HuwayDI, supra note 45, at 126.

65 Id.
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short-lived triumph of the Arab Spring in Tunisia, this text firmly
recasts the Sahifa in the spirit of the new Tunisia that the author
envisioned. The Sahifa, he wrote, was a constitution that formed
the backbone of an Islamic political order, one in which legit-
imacy was earned by “a triumphant majority” to found a new
society, whereby “the founder of the state, directed by his Lord,
laid the foundations of an exemplary civilizational and social
nucleus, guided by a world-embracing religion (din munfatih
‘ala ’l- "alam) that could encompass all creeds, cultures, and rac-
es within its vision.”® It is only fitting for a religion that came
“to honor human beings with intellect and freedom” to acknowl-
edge the religious and ethnic diversity of human beings and seek
to organize them.%” After a swift and awkward acknowledgment
that the Sahifa declares the Muslims “a community to the ex-
clusion of all people,” our author quickly makes the move that
has become routine since El-Awa, namely, to invoke Q 8:72 to
make the point that the state thus established was territorial, for
those Muslims who did not migrate were not the recipients of
the alliance. The phrase “a religiously pluralist society” peppers
every few lines. “Fully in power” in his society when the Sahifa
was written, the Prophet “never asked them to abandon their
polytheism for monotheism, but only demanded their loyalty
to the state.”®® It is this effectively secularized depiction of the
state of the Prophet in Medina which left people to freely choose
whatever religious they wanted that forms the foundation of a
“modern civil society with political [and religious] pluralism.”
At times Ghanniishi seems to suggest that the Prophet Muham-
mad’s true aim would have been to establish a modern-day Scan-
dinavian-style social democracy: “Citizenship and loyalty to the
state are the [sole] foundations of rights and duties.”*’

This sits uncomfortably with the half-hearted acknowl-
edgments of certain “religious” clauses, usually inserted without
comment, such as that “every disagreement should be turned to
Allah and His Messenger” and that “The Qur’an and the Sunnah

66 GHANNUSHI, AL-DIMUQARATIYYA, supra note 3, at 183.
67 Id.at 184.

68 Id. at 185.

69 Id.
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are the authorities or references (marja ‘iyya) of legislation.””

Yet, whereas the deniers of the same Qur’an and the Sunnah are
equal citizens, “the Sahifa forbids any alliance with the enemies
of the state.””" Surprisingly for someone who draws heavily on
liberal ideas, Ghanniishi never considers the possibility that
someone upholding “the Qur’an and the Sunnah” may simulta-
neously and precisely for that reason be among “the enemies of
the state”.

The contradictions of theory tend to work themselves out
in practice. Andrew March’s recent study observes how Ghan-
niish’s reading of the Sahifa shifted further in the aftermath of
the Arab Spring:

But the post-2011 writings go even further in stressing
that the lesson of Medina for postrevolutionary Tuni-
sia 1s that Islamic governance was founded originally
in circumstances of radical pluralism, precisely where
a shared will or purpose among “citizens” could not be
assumed. Ghannuisht writes that the first written consti-
tution in Islam (if not the world), the sahifah, codified
an essentially pluralistic political formation, and that
“we [Muslims] are lucky that our first state was a plu-
ralist state.” In a later essay, he reiterates that the found-
ing of Medina provides Muslims with the authoritative
example of founding a pluralistic political order, with
citizenship (not religion) as the fundamental principle of
rights and duties.”

As with others, but now with unironic obviousness, the state is
the source and the end of all loyalty. More precisely, the national
umma, the sovereign people inhabiting the territory that has, as
in Hobbesian myth, handed its power to the state, is the formal
source of authority.” The umma is now a secular nation: the res-
idents of the state are part of it, whereas those believers who

70 Id. at 186.

71 Id.

72 ANDREW MARCH, THE CALIPHATE OF MaN 212-13 (2019).

73 I owe this insight to Andrew March, whose careful reading of a draft
of this paper generated many improvements and corrections.
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do not live within its boundaries have no rights or politically
meaningful ties. All this has been achieved through the fantasti-
cal powers of the Sahifa of Medina.

Once freed of constraints of any scholarly tradition and
discipline, the oracle proves defenseless against being used in
diametrically arbitrary ways. It is to one such twist that we now
turn.

BiN BAYYA: SAHIFA FOR SECULAR AUTHORITARIANISM

So far, the Sahifa had been twisted beyond recognition by the
reformists in their quest for modern, accountable politics: for
justifying a territorial state and ambivalently secular citizenship.
However, both El-Awa and Ghanniishi seem to have foreseen
the difficulty inherent in the Sahifa, namely, the absence of any
limits on the sovereign’s power, any reference to consultation
(shiira), and any participation of the “citizens.”” Already, unlike
the deep and complex moral universe of the Qur’an, the Sunnah,
and classical Islamic jurisprudence, the Sahifa as the oracle that
trumps all other sources had become available for new and un-
predictable uses. These possibilities, it should be reiterated, did
not arise necessarily from any features of the Sahifa itself, but
from its anachronistic and selective reading.

Among the possibilities inherent in the Sahifa, given the
absence of any limits on the sovereign’s powers, was justifica-
tion for authoritarianism. The perfect moment for this rudimen-
tary realization came in the aftermath of the Arab Spring, when
Abdullah Bin Bayya (b. 1935), a Mauritanian politician and Ma-
lik1 jurist who was much in debt of the largesse of United Arab
Emirate’s ambitious ruling class, picked up where the reformists
had left off and, on his Gulf patrons’ behalf, turned it against
them. The authority of the Prophet’s fabled Medinan State is
handed this time not to a liberal constitutional order but to the
ambitious strongmen of Gulf monarchies without stipulating
any participation or accountability in return.

74 See, for instance, GHANNUSHI, AL-DIMUQARATIYYA, supra note 3, at
187; he writes that the Sahifa did not encompass all of the values and concepts of the
Islamic state leaving out in particular the concept of shiira (consultation).
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In his publication titled Sahifat al-Madina, based on
his keynote speech, published alongside the much publicized
“Marrakesh Declaration,” Bin Bayya rehashes all the reformist
themes pertaining to the Sahifa, but with crucial additions and
strategic omissions.” By way of addition, he makes four distinc-
tive claims. First, since the Prophet was expelled from Mecca
for saying “My Lord is Allah”—for his religious belief—his first
purpose in the Sahifa was to guarantee religious freedom. Sec-
ond, the Sahifa seeks to establish a religiously pluralist society,
“granting its individuals same rights and duties” as “one nation”
(umma wahida).’® Third, the Sahifa is not preceded or accompa-
nied by any violence. Fourth, it has no concept of a majority or
a minority.

Each of these statements is more or less untrue, and un-
true in a far stronger sense than El-Awa’s original claims are
ahistorical. Our scholars from an earlier era of Muslim scholar-
ship—a Hamidullah or an ‘Ali—might observe that the Proph-
et was not expelled because he privately worshipped Allah, but
because he declared “There is no god but Allah,” that the Mec-
can gods are false idols, and that he will not stop preaching his
message at any cost. El-Awa’s book, in fact, starts by giving a
sophisticated account of the Meccan struggle, explaining how
the Prophet would seek material and military assistance from
the Arab tribes during the annual pilgrimage, visited the neigh-
boring town of Ta’if in that pursuit, and ultimately agreed to mi-
grate to Medina when its leaders embraced Islam and promised
to defend his mission with their lives.”” None of this, of course,
would be news to Bin Bayya.

In this own redeployment of the Sahifa, Bin Bayya omits
all the contextual information given in El-Awa’s and other re-
formist works, including later developments after the Sahifa that
would help make sense of its meaning. The Prophet preached
that Meccan polytheism was based in false claims and demand-
ed a new order based in his being the one true God’s sole spokes-
person, which flies in the face of Bin Bayya’s declaration that

75 Notes on the opening page declare that it was published for the well-
known Marrakesh Conference held on 25-27 January 2016.

76 “ABD ALLAH B. BAYYA, SAHIFA AL-MADINA 26 (2016).

77 “AwwaAa, NizaMm (2006), supra note 2, at 45.
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the Prophet’s primary purpose was to secure or guarantee re-
ligious freedom. Rather, the Prophet had preached to the Jews
and the pagan Arabs, and sought their aid quite explicitly in the
Sahifa in defending Medina while simultaneously he waged a
comprehensive campaign against the Meccans, including an
economic boycott and interception of caravans, in retaliation for
their opposition to his call and their persecution of his followers,
as explained in the Qur’an (Q 22:39-41).

Both Hamidullah and ‘Ali had denied the notion that
the Sahifa grants the Jews and the pagans the same rights and
duties as it does the Believers; even the reformists, including
Qaradaw1 as noted above, recognized key differences among the
parties to the Sahifa as regards their respective rights and duties.
Bin Bayya’s neglect of the clauses of the Sahifa such as that
“No Believer shall be killed in retaliation for an unbeliever” and
“The Believers are one umma to the exclusion of all others”, to
name only a couple, follows the pattern of more and more egre-
gious misreadings. It is comparable to Ghanniish’s in his most
recent writings (reproduced in the epigraph), in which he alters
not just the meaning but the text itself, inserting Jews alongside
the Believers in the very first clause, thus turning the entire doc-
ument on its head.

Equally surprising is Bin Bayya’s third point of non-vi-
olence, for the Sahifa is most likely written right after the Bat-
tle of Badr, and certainly after the verses commanding armed
defense were revealed (Q 22:39-41). In fact, according to one
hadith report, it was written the day after the execution of the
Jewish-Arab leader Ka‘'b b. al-Ashraf, the man who had sought
to ally with the Meccans against the Believers.”

The fourth and final observation by Bin Bayya might be
the most significant. It is a rudimentary fact that the concepts
of majority and minority are absent from the Sahifa of Medi-
na; it was a declaration of truce between Medinan clans, not a
democratic manifesto. Numbers of citizens are irrelevant to the
question of political authority in the absence of modern con-
cepts of popular sovereignty, citizenship, and democracy. But

78 For a discussion of the incident and the hadith reports, see ANJUM, su-
pranote 7.
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to Bin Bayya and his patrons, this absence takes on new signif-
icance, and presents an opportunity. It is the sovereign people
who in theory grant sovereignty to the ruler. Bin Bayya denies
the notions of majority and minority not because sovereignty
is exercised by the Believers regardless of their numbers, but
because in the states he seeks to justify and the order he seeks
to theorize, people are subjects, not citizens. The ruler claims
sovereignty without limits and accountability in the same way
that the Sahifa claims it for God and the Prophet.” All citizens
are equal precisely because there are no citizens; no one has the
right to protest, publicly complain, or hold the ruler accountable,
let alone participate in governance.

As in the case of the reformists, the key nemesis against
which Bin Bayya’s political thought is presumably constructed
is religious ignorance and militancy. For reformist jurists like
Qaradawi, who had been writing on the subject for some three
decades before Bin Bayya took it up, religious extremism, ter-
rorism, and violence had been in part a result of state oppression,
colonialism, and religious misunderstanding, and in part insti-
gated or carried out by the state security as a tactic to divide and
rule. In Bin Bayya’s discourse, religious militancy is treated as
the primary cause.®® Bin Bayya takes as political truth the prov-

79 He acknowledges elsewhere that sovereignty belongs to God, but ex-
plains that the people are epistemically incapable of knowing and perhaps even un-
derstanding the facts needed to make good political decisions, they have no right to
interfere in governance. For this last claim see: Bin Bayya’s booklet THE EXERCISE OF
IsLamic JurisTiC REASONING BY ASCERTAINING THE RATIO LEGIS: THE JURISPRUDENCE
oF CONTEMPORARY AND FUTURE CONTEXT (2015), contextualized at length in REzART
Beka, THE JURISPRUDENCE OF REALITY (FIQH AL-WAQI‘) IN CONTEMPORARY ISLAM-
1c THOUGHT: A COMPARATIVE STUDY OF THE DISCOURSE OF YUSUF AL-QARADAWI (D.
2022), NAsIR AL-"UMAR (B. 1952), AND ABDULLAH BIN Bayvan (B. 1935) 471-78
(2022) (Ph.D. dissertation, Georgetown University).

80 Bin Bayya’s published texts effectively explain and addresses the myr-
iad types of political violence, notwithstanding occasional competing claims about
social, economic, and other causes of political violence that appear in some of his
published literature. For instance, in a speech delivered in 2007 at an OIC (Organiza-
tion of Islamic Cooperation) conference in Jeddah, later translated as THE CULTURE OF
TErRRORISM: TENETS AND TREATMENTS (USA: Sandala, 2014), an analysis of terrorism
is presented, where one finds general statements such that terrorism is the result of
“several factors” that are “compounded and not simple” (/d. at 5), citing a Canadian
study that cites four causes (personal, religious framing, political—lack of democracy
is positively associated with terrorism and poverty), but a few paragraphs later it is
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erb that Muslim jurists often repeated as hyperbole: “Better six-
ty years of tyranny than one night of anarchy,” a reality in which
any public protest is seen as a gateway to anarchy and terrorism.

Otherwise an unimaginative copy of the reformist dis-
course, Bin Bayya’s agenda betrays two striking absences. Both
Islam as a public religion and any form of political accountability
are categorically absent. In his opposition to political Islam, Bin
Bayya erases both politics and Islam: all that’s left is the ruler’s
will unconstrained either by any religious institution or train-
ing (in contrast to Iran’s Ayatollahs, for instance, who are pre-
sumably guided by extensive religious training and credentials,
Bin Bayya stipulates none), any political institutional constraint
(because “the Arabs are not mature enough for democracy”), or

proclaimed, “The terrorism currently manifest in the Islamic world stems from dis-
torted thought, an education system in crisis, and a mistaken understanding of Islam”
(Id. at 9). Even when injustice is mentioned as the main cause of terrorism in passing,
the causes of that injustice are omitted, and in contrast to Qaradawi’s even-handed
treatment, the rulers are given no share of the blame (/d. at 7). These pre-Arab-Spring
ruminations are systematically omitted in his writings produced after the onset of
counter-revolution in 2013. In the analysis offered in Bin Bayya’s pamphlet SAHIFA,
the reformist discourse is selectively copied and pasted from the writings of precisely
the same scholars whose demand for justice and constraint on the powers of the ruling
class is considered a source of terrorism. Bin Bayya’s discourse produced formally
at the behest of the Gulf rulers diverges from that of his erstwhile senior and mentor
Qaradawi, whose ties to another Gulf monarchy are obvious, but who blames terror-
ism on despotic governments, complicit clerics, and foreign imperialism (e.g., in Qa-
radawi’s seminal AL-SAHWA AL-ISLAMIYYA BAYNA AL-JUHUD WA’L-TATARRUF, translated
as ISLAMIC AWAKENING BETWEEN REJECTION AND ExTrREMISM [2007]). For Bin Bayya,
religious corruption becomes effectively the singular cause. For an alternative anal-
ysis, see DAvID WARREN, RivaLs IN THE GULF: YUSUF AL-QARADAWI, ABDULLAH BIN
BayyaH, AND THE QATAR-UAE CONTEST OVER THE ARAB SPRING AND THE GULF CRI-
sis 81-108 (2021). Warren sees Bin Bayya as moved not by helpless submission to
the rulers, but an act of claim-making on behalf of the ulama, whom he believes are
the solution to this problem. “If the cause of violence [is] ‘religious’ militancy, then
the solution is suitably muftis who, importantly, are empowered by the state” (/d. at
81-82). He further argues that even though the rise of the nation-state in Muslim so-
cieties has profoundly destabilized the ulama’s role, for Bin Bayya the solution is yet
more state involvement in religious life (/d. at 103—4). Warren argues that Bin Bayya’s
justification for utter submission to the ruler, as strange as it might sound, is based on
the argument that only the ruler can know how best to rule, and cannot be advised at
all (1d. at 89). Warren discusses Bin Bayya’s “Orwellian freedom” by highlighting his
argument that, while people have rights to accountable governments, those rights are
seemingly deferred forever “for the sake of peace.” Warren’s attempt to give theoreti-
cal coherence to Bin Bayya’s Orwellian ideas is insightful, even though I am not per-
suaded that what underlies these rather extreme conclusions is theory.
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by any other mechanism. Effectively, submission to the ruler’s
unconstrained and inscrutable will is the only guarantee, we are
told, of peace and freedom.®!

The unique notion of freedom (hurriyya) is notable here,
for it is neither the negative freedom of liberal individualism,
nor the positive freedom of a perfectionist regime that embodies
and teaches virtue; it is the Orwellian freedom that an expatriate
enjoys in a Gulf monarchy: freedom to be useful to the ruling
elite and follow whatever cult or faith one wishes so long as the
ruler does not perceive it as a threat. A direct implication of Bin
Bayya’s political “orthodoxy” is that if the ruler in his inscru-
table wisdom comes to see anything as a threat, that freedom
must be relinquished without right to resist or protest. It is only
in this Hobbesian fashion that this reading of the Sahifa can be
treated as a call to peace, a peace that must replace any recipro-
cal demand for justice and relinquish any freedom that the ruler
deems threatening. All “citizens” are equal insofar as they must
equally cede their freedoms, demand for justice, and any hope
to hold the rulers as well as their benefactors accountable in any
fashion, except perhaps in an afterlife.

CONCLUSION

Contemporary intellectual historians have long debated as to
who deserves the credit (or blame) for the direction of contem-
porary Islam, and all actors ranging from the state, Islamists,
reformists, cultural elite including the ulama, to the popular sen-
timent, have been suggested. The dominant cultural discourses
in the West continue to prefer cultural and doctrinal explana-
tions: it is Islamic dogma that prefigures the blueprint of Muslim
politics.®? Nathan Brown broke new ground by emphasizing the
importance of the elite culture in shaping the state as well as
the popular imagination.®® Jakob Skovgaard-Petersen too em-
phasized the role of a specific elite group, the ulama: “In their

81 ‘ABD ALLAH B. Bayya, supra note 76, at 29, 30.

82  See, for example, EMANUEL SivaN, RapicAL IsLam: MEDIEVAL THEOL-
0GY AND MODERN PoLitics (1990).

83 Nathan J. Brown, Law and Imperialism: Egypt in Comparative Per-
spective, 29 Law AND SoclETy REVIEW 103 (1995).
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endeavour to serve the state, uphold the authority of high ‘ulama
and fight godlessness and secularization, the State Muftis were
contributing to a reformulation of Islam as simple, rational, just
and easily applicable—a vision of Islam that has been highly in-
fluential in the 20th century.”®* Gregory Starrett argued that the
state politicized and objectified Islam through mass education
policies; the British used it to socialize the population against
political revolt, ‘Abd al-Nasir to justify scientific socialism, and
Sadat to argue that the state (and not the Islamist opposition)
possessed an authoritative claim to religious legitimacy.”®> Rob-
ert D. Lee handed the authority back to religion as a set of inde-
pendently existing discourses, but noted that religion responds
to the state’s need and weakness and the state is compelled to
exploit the religious discourse.*® Aaron Rock-Singer’s recent
work sees “state-sponsored and Islamist educational efforts as
two sides of the same coin” and that “the driving force behind
the bifurcation of religious education in Egypt’s Islamic Revival
was not the incommensurability of Statist and Islamist calls for
religious change, but rather their shared adoption of the Minis-
try of Education-sponsored Modernist vision of education as a
prime motor of social change.” From the postcolonial state,
the cultural elite within and outside the formal institutions, the
Islamic reformist movements (Islamists), to popular religion at
large, all factors have been held responsible for Egypt’s (and the
Muslim world’s) religious state.

The present study adds a new dimension to these expla-
nations, the crucial role of innovative reasoning in Islamic doc-
trine, including strategic (mis)readings that offer useful possi-
bilities and lend themselves to political deployment, that shapes
the fundamental doctrine that the various players—as in the case
of the Sahifa, first the reformist and then the Statist elites—may
then put to use in various, even diametrically opposed, ways. It

84 JakoB SKOVGAARD-PETERSEN, DEFINING IsLAM FOR THE EGYPTIAN
STATE: MUFTIS AND FATWAS OF DAR AL-IFTA 29 (1997).

85 GREGORY STARRETT, PUTTING IsLaMm TO WORK 62, 77-86 (1998).

86 ROBERT D. LEE, RELIGION AND PoLiTics IN THE MIDDLE EAST: IDENTI-
TY, IDEOLOGY, INSTITUTIONS, AND ATTITUDES (2010).

87 AARON ROCK-SINGER, PRACTICING IsLaM IN EGYPT: PRINT MEDIA AND
Istamic RevivaL 77 (2019).
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straddles two bodies of scholarship, textual and historical study
of the Sahifa, and intellectual history of contemporary Islam-
ic reformist trends, and has implications for the theoretical ap-
proaches that have provided frames for examining secularism
and its entanglement with the modern nation-state. It offers a
way to probe whether, and if so how, the set of interpretative re-
sources within a tradition exercises its agency vis-a-vis external
pressures. By identifying the Sahifa discourse as a key transfor-
mation in contemporary Islamic political thought, it offers a way
to interrogate and concretize the theses put forth by theorists like
Talal Asad, Wael Hallaqg, and others who see the modern state as
necessarily secularizing. Its finding not only confirms this sus-
picion, but also probes it through falsifiable claims open to the
investigative work of intellectual history.

Far from definitive on the roots and diversity of contem-
porary Islamic political thought, this study invites further inqui-
ries. If it is the case that the Sahifa discourse helped normalize
the idea of a territorially defined Islamic state among the moder-
ates, we may ask how it informed the Islamic political discourse
in the wake of the 2011 Arab uprisings. We continue to witness
two highly divergent and ahistorical uses of the Sahifa discourse.
Both projects share with the original revisionist reading the de-
sire to smuggle territoriality into Islamic political thought as the
marker of sovereignty, thus making Islam fully available to the
state. Another path of inquiry is to explore the larger implica-
tions of the claim that Islam’s true political and constitutional
teachings are best expressed in a hitherto obscure document, not
in the historical Muslim scholarly understanding. It is worth ask-
ing whether the Sahifa might not have accomplished in a more
subtle fashion what the Sudanese Mahmiud Muhammad Taha
had proposed in his “Second Message of Islam” and his disci-
ple Abdullahi Ahmed An-Na‘im continues to propose in calls
for thoroughgoing political secularization.®® Such a reading, it

88  Taha was declared a heretic and executed in Sudan in 1985 for effec-
tively rejecting the Medinan Qur’an. For his disciple Abdullahi Ahmed An-Na‘'im’s
description and defense of this thesis, see ISLAM AND THE SECULAR STATE: NEGOTIAT-
ING THE FUTURE OF SHARI‘A 2, 124, 284 (2008). An-Na‘im, too, otherwise total sec-
ularist, surprisingly asserts that “the polity of Medina during the time of the Proph-
et is of course an inspiring model of the sort of values Muslims should strive for in
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should be noted, has by no means been the reformists’ intention,
nor is this possibility explicit in the reformist writings which of-
ten read the Sahifa with more or less careful attention to the de-
velopments during the later Medinan and the Rashidun caliphate
periods. Coexisting uncomfortably with other discourses, this
potential seems to become fully deployed only when the politi-
cal need arises. A related theoretical puzzle is worth ruminating
over: Does historical scholarship matter? If scholarly errors, ex-
pedient or sincere, in the reading of history or doctrine can be
pointed out, can the seemingly inexorable powers of the modern
state be tamed?

This study does not argue that authoritarianism in the
Arab or the Muslim world is caused by Islamic doctrine or
scriptural hermeneutics. The elites in postcolonial Muslim states
hardly need Islamic teaching to justify their politics. But the
power of ideology lies not only in inspiring policies, but equal-
ly in justifying them. At a time when the autocrats face tough
competition from Islamically framed mass opposition, the re-
ligious flavoring afforded by the Sahifa may have performed
the crucial function of managing popular Islamic sentiment, as
suggested by some empirical evidence.® Some scholars, such as

self-governance, transparency, and accountability” (/d. at 280), ignoring the rudimen-
tary fact that there was no earthly objection possible to the Prophet, and it is only with
Abii Bakr, the first caliph, that the idea of the ruler as accountable to the people be-
came conceivable and was in fact instated.

89 For a summary of scholarship on Middle Eastern authoritarianism, see
Eva Bellin, The Robustness of Authoritarianism in the Middle East: Exceptionalism
in Comparative Perspective, 36 COMPARATIVE PoLitics 152-53 (2004). She notes that
the general factors that strengthen coercive structures are common to other authori-
tarian regions are patrimonialism in state structures and low level of popular mobili-
zation, aggravated in MENA region by two further factors, an abundance of rent and
Western security (not to mention economic and ideological) concerns. Even beyond
these, MENA suffers from low national solidarity, low elite commitment to democra-
cy, low GNP, and absence of Impartial and effective state institutions. However, “The
dramatic transition to democracy that swept Sub-Saharan Africa and Eastern Europe
in the 1990s drew attention to the important role popular mobilization can play in
bringing down authoritarian regimes” (/d. at 152). In the wake of the 2011 uprisings,
Bellin observed that many of the earlier observations of the analysts were confirmed,
“the trajectory of the Arab Spring highlights an empirical novelty for the Arab world,
namely, the manifestation of huge, cross-class popular protest in the name of polit-
ical change, as well as a new factor that abetted the materialization of this phenom-
enon-the spread of social media. See Eva Bellin, Reconsidering the Robustness of
Authoritarianism in the Middle East Lessons from the Arab Spring, 44 COMPARATIVE
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David Warren, have argued that the use of the Sahifa has been
only a spectacle for the Western elite in an effort by the ambi-
tious states to furnish bargaining chips in thwarting any potential
international pressure to reform or democratize.”® What is also
the case, however, is that the specific substance of the spectacle
was directed at the domestic audience whose potential the Arab
Spring had demonstrated and whose ideas have been shaped by
the Islamic Awakening (Sahwa) discourses of the last few de-
cades. As Eva Bellin, expert on MENA authoritarianism, wrote
in 2012, “If anything, the Arab Spring has demonstrated the im-
portance of regional effects and the power of positive example
in stimulating political re-imagination.”" In other words, the au-
thoritarian elite have every reason to fear a repeat of these events
and, given the sustained and demonstrated power of Islamic
frames, invest in a counterrevolutionary religious ideology. The
Sahifa discourse, ironically, has lent itself to precisely that ide-
ology. To stem the tide of a fierce demand for accountability by
the standards of Islam, the veneer of an authentic Prophetic con-
stitution, built up to high heaven by the reformists themselves,
has provided the perfect defense. Furthermore, the valorization
of the Sahifa into the world’s first constitution speaks deeply to
Muslims’ affection for the Prophet, making a critical rejoinder a
potentially impious if not heretical enterprise.

The manipulation of Islamic discursive tradition has
long-term consequences for the Islamic world and the world
at large. Reformist scholars like El-Awa and Qaradaw1 seem to
have been invested in solving the chronic problems of the deficit
of political legitimacy, enduring authoritarianism and repression,

PoLitics 142-43 (2012). She further noted that the latter will no doubt be “a game
changer for the longevity of authoritarian regimes around the world from now on”
(Id.). She also wisely curbed her enthusiasm by cautioning that “Only a minority of
countries that jettisoned authoritarian regimes between 1974 and 1999 had developed
into stable democracies by the turn of the century” (/d. at 143).

90 David Warren, personal communication, but also see his recent mono-
graph, DaviD WARREN, RivaLs IN THE GULF (2021), which explains the UAE’s effort
to build a “state-brand” (/d. at 8-9, 107, 116-17) and a way of demonstrating to for-
eign powers (the US) that they are an essential ally in “reforming Islam from within”
(Id. at 109) by sponsoring figures like Bin Bayya, and should thus be protected from
internal calls for democracy.

91 Bellin, Reconsidering, supra note 89, at 144.
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socioeconomic inequality, and foreign exploitation of the Mus-
lim world. Once a voice for social justice, anticolonialism, and
an Islamic modernity, the tropes of moderate political Islam,
as evidenced in the Sahifa discourse, have now also become a
weapon in the hands of the authoritarian elites. This has been an
important and ignored chapter in the long and continued battle
for the soul of modern Islam.
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