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Judicial Treatment of Religious-Only 
Marriages Under English Matrimonial Laws

Muhammad Zubair Abbasi
Royal Holloway University of London

Abstract
This article examines how judges of courts in England and Wales treat re-
ligious-only marriages, particularly Islamic marriages (nikāḥ). It analyzes 
how judges have approached nikāḥ-based unions under the Matrimonial 
Causes Act 1973, distinguishing between valid, void, and non-qualifying cer-
emonies. Drawing on leading judicial authorities from the 1960s to 2025, I 
trace the transformation of judicial reasoning from questions of formality 
and jurisdiction to issues of human rights, equality, and non-discrimination. 
I argue that the insistence of judges on legal formalities has produced a dual 
system: one that privileges state-sanctioned forms of Anglican Christian and 
civil marriages while leaving other religious-only and humanist unions with-
out legal protection. The article concludes that the challenge is not merely 
one of doctrinal classification but of reconciling multiple legal norms within 
a secular framework that aspires to equality, inclusion, and neutrality re-
garding religious practices.

Keywords: foreign marriages, hallmarks of marriage, human rights law, Is-
lamic marriage (nikāḥ), non-marriage, non-qualifying ceremony (NQC)
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Introduction*

In December 1998, Nasreen Akhter, then a trainee solicitor, 
married Mohammed Shabaz Khan in an Islamic marriage 

(nikāḥ) ceremony at a London restaurant. Beforehand, Mr. Khan 
promised that the couple would also register their marriage 
through a civil ceremony, but this never took place. For nearly 
two decades, they lived together in London and Dubai as hus-
band and wife, raised four children, and presented themselves as 
a married couple. When the relationship broke down, Ms. Akhter 
sought financial relief under the Matrimonial Causes Act 1973, 
claiming that her marriage was void rather than a legal nullity. 
At first instance, Williams J. agreed, holding that the nikāḥ bore 
sufficient hallmarks of marriage to bring it within the statutory 
framework, thus entitling her to financial remedies.1 The Court 
of Appeal, however, overturned that decision, introducing the 
category of the “non-qualifying ceremony” (NQC) to declare 

*	 Acknowledgements: This article has been several years in the making, 
and I am grateful to the many individuals who contributed to its development. Earlier 
versions were presented at the 2023 Annual Conference of the Society of Legal Schol-
ars and at the Contemporary Children and Families Conference at Edinburgh Napier 
University in September 2023. I thank Professor Rebecca Probert for her valuable 
feedback on the early drafts. I am especially grateful to Professor Lucy Vickers, my 
research mentor, for reviewing multiple drafts and providing detailed and insightful 
comments. Professor Jonathan Herring generously offered thorough feedback on the 
early draft. Professor Martin Lau shared his experience as an expert witness in Mus-
lim family law in England. Mr. Riaz Bashir, a family law solicitor in Bradford with 
over three decades of practice, provided valuable practical insights. I am also grateful 
to Ms. Sarah Al-Jourani, a specialist sharīʿa family law solicitor at Irwin Mitchell, for 
sharing her expertise. My colleague, Dr. Filipa Tavares Moreira, offered helpful com-
ments on the final draft. Finally, I thank Simra Sohail, Clerk at the Supreme Court of 
Pakistan, for her careful editing of the manuscript.

1	 Nasreen Akhter v. Mohammed Shabaz Khan & Att’y Gen. [2018] 
EWFC 54, [3] (Eng.). Most commentators welcomed Williams J.’s judgment for ex-
tending financial relief to Muslim wives following the breakdown of Islamic mar-
riages, describing it as “monumental,” an “enormously important step forward,” a 
“step in the right direction,” and “instinctively just.” See, e.g., Raffia Arshad, Muslim 
Marriages: Financial Remedies, 49 Fam. L. 517, 521 (2019); Gillian Douglas, Mar-
riage—Nullity: Akhter v. Khan, 48 Fam. L. 1386, 1388 (2018); Amy Pratt, Akhter v. 
Khan: One Small Step for Woman, One Moderate Leap for Womankind, 27 Tul. J. 
Int’l & Comp. L. 435, 446 (2019); Claire Fenton-Glynn, Human Rights and the Law 
of Nullity: Akhter v. Khan, 48 Fam. L. 1265, 1268 (2018); Chris Barton & Rebecca 
Probert, The Status of a Religious-Only Marriage: Valid, Void, or “Non”? Akhter v. 
Khan, 48 Fam. L. 1540, 1540 (2018).
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that the marriage was neither valid nor void, but a non-marriage 
that conferred no rights.2

This judgment is doctrinally significant, but its implica-
tions reach further. It represents a moment in which the judges 
redraw the boundaries of legal recognition: privileging statu-
tory formality over purposive interpretation of remedial legis-
lation intended to benefit weak and vulnerable parties such as 
wives, widows, and children. For Ms. Akhter, the outcome was 
exclusion from financial remedies. For the law more broadly, 
the NQC crystallized a shift from flexible, equity- and human 
rights-infused reasoning towards rigid formalism. The case ex-
emplifies how family law can function as a site where a secular 
authority determines which religious practices to recognize and 
which to render invisible.3

In this article, I argue that the introduction of the NQC 
test represents a significant shift in English marriage law. First, 
the NQC test is a judicial innovation with no explicit statutory 
basis, sitting uneasily with the beneficial section 11 of the Matri-
monial Causes Act 1973, which extends financial remedies even 
to void marriages. Second, its narrow focus on ceremony dis-
proportionately disadvantages religious minorities, particularly 
Muslim women, whose Islamic marriages (nikāḥ) are socially 
binding but legally disregarded. Third, subsequent case law in-
dicates that the NQC test has not displaced the hallmarks test 
entirely. Judges continue to apply both tests, sometimes in the 
same case, as positive and negative tests to determine the legal 
implications of marriages.

To broaden the scope of discussion, I situate the discus-
sion on NQC within a comparative framework. Under classical 
Islamic law, marriage is a contract formed through consent, with 
formalities serving evidentiary purposes rather than constitutive 
ones. Modern Muslim-majority jurisdictions adopt permissive, 
dismissive, or accommodative models for unregistered marriag-
es, none of which map neatly onto the NQC category. These 
comparisons highlight both the contingency of English law’s 

2	 Attorney General v. Akhter & Ors. [2020] EWCA Civ 122, [123] (Eng.).
3	 Talal Asad, Secularism, Nation-State, Religion, in Formations of 

the Secular: Christianity, Islam, Modernity 181 (2003).
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strict formalism and the risks of excluding religiously valid but 
legally unrecognized marriages.

In the literature, marriages that fail to meet statutory 
formalities are variously described as “unregistered” (religious, 
pagan, humanist), “religious-only,” “non-legally-binding,” 
“non-marriages,” and “non-qualifying ceremonies” (NQCs).4 
This article adopts “religious-only marriage” as the default 
term, unless context requires otherwise. The Law Commission 
defined “religious-only marriage” as: “a marriage that is rec-
ognised by a religious community or organisation but not by 
the state, because the wedding did not follow the legal require-
ments.”5 Following the High Court’s judgment in R (Harrison 
and others) v. Secretary of State for Justice, which held that the 
absence of legal recognition for humanist marriages engaged 
Articles 9 and 14 of the European Convention of Human Rights 
(ECHR), such ceremonies may be treated as analogous to reli-
gious-only marriages, in that both fall outside the framework of 
legally recognized marriage in England and Wales.6 This con-
ceptual alignment provides a consistent analytical baseline for 
assessing the legal consequences of non-compliant ceremonies 
across religious and belief-based contexts.

The core research question is whether the NQC test 
provides a coherent and just framework for regulating reli-
gious-only marriages in English law. This article argues that 
the test undermines the protective purpose of the Matrimonial 
Causes Act 1973, entrenches inequality, and widens the gap be-
tween lived family relationships and legal recognition. More 
broadly, it asks the following: Who has the authority to define 
marriage—the legislature, the judiciary, or religious communi-
ties? Should the law prioritize certainty and exclusion, or pro-
tection and inclusion? And can English law reconcile statutory 
formality with the plural realities of contemporary family life 
in England and Wales?

4	 Rebecca Probert, Rajnaara C. Akhtar & Sharon Blake, When Is a 
Wedding Not a Marriage? Exploring Non-Legally Binding Ceremonies 10 (2022).

5	 Law Comm’n, Celebrating Marriage: A New Weddings Law xii, 
Law Com No. 408 (2022) (UK).

6	 R. (on the application of Harrison) v. Secretary of State for Justice 
[2020] EWHC 2096 (Admin), [129] (Eng.).
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To answer these questions, the article proceeds in three 
parts. Part I traces the development of the NQC test from the per-
spective of Ms. Akhter, showing that until the Court of Appeal’s 
intervention, most applications of the “non-marriage” doctrine 
concerned polygamous marriages. Part II analyzes the judgments 
of the High Court and the Court of Appeal in Akhter, highlight-
ing the transformation from a contract-based, multi-factor test of 
the hallmarks of marriage to a status-based, single-factor NQC 
test. Part III reviews recent case law and demonstrates that the 
NQC has not completely supplanted the more flexible hallmarks 
test, which continues to be applied on a case-by-case basis.

Judicial Treatment of Religious-Only 
Marriages, 1998–2011

This section examines the case law concerning religious-only 
marriages during the marital relationship of Ms. Akhter and Mr. 
Khan. It shows that as late as 2011, English courts continued to 
recognize such marriages for financial relief, provided they were 
not polygamous, where the ceremony bore the “hallmarks of 
marriage” or where a presumption of marriage could be drawn 
from cohabitation and reputation.

Hallmarks of Marriage and Presumption of Marriage

The nikāḥ of Ms. Akhter and Mr. Khan took place at a 
restaurant in Southall in London in December 1998. As a train-
ee solicitor, Ms. Akhter appreciated the importance of civil reg-
istration under the Marriage Act 1949. Later, in his testimony, 
Mr. Khan claimed that his wife was “extremely religious and 
felt it unnecessary to register the marriage.”7 He alleged that his 
wife knew that their nikāḥ ceremony was not “valid in English 
law” and that she “deliberately set out to deceive the court.”8 
Conversely, Ms. Akhter testified that their nikāḥ ceremony was 
agreed to be followed by a civil ceremony and, based on her legal 

7	 Nasreen Akhter v. Mohammed Shabaz Khan & Att’y Gen. [2018] 
EWFC 54, [20] (Eng.).

8	 Id.
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training, she informed her husband that they would be “treated as 
cohabitees” under English law.9 She also stated that raising the 
issue of a civil ceremony often led to arguments.10 

At the time of their marriage, judicial treatment of reli-
gious-only marriages was not settled. The leading decision was 
Gereis v. Yagoub, where a Coptic Orthodox ceremony conduct-
ed without statutory notice and by an unauthorized officiant 
was nevertheless treated as a void marriage.11 H.H.J. Aglionby 
reasoned that the ceremony bore “the hallmarks of an ordinary 
Christian marriage” and should be recognized for the purposes of 
financial relief under section 23 of the Matrimonial Causes Act 
1973.12 He confined the category of “no marriage at all” to sham 
proceedings such as plays or plainly polygamous unions.13

Unlike the brief union in Gereis v. Yagoub, which last-
ed less than a year, Akhter and Khan lived together for nearly 
two decades. Their first child was born on September 29, 1999. 
Around that time, Ms. Akhter requested a civil ceremony; Mr. 
Khan refused, accusing her of being “materialistic.”14 Had she 
petitioned under the Matrimonial Causes Act 1973 in 1999, 
would a court have regarded the nikāḥ ceremony as bearing the 
hallmarks of an ordinary marriage? One contemporary com-
mentary on Gereis suggested that an Islamic marriage ceremony 
could attract legal recognition if “an English court is prepared 
to accept that Muslim ceremony as evidence of parties effecting 
mutual intention to marry each other.”15 On that view, English 
law could treat a nikāḥ as a civil contract comparable to an or-
dinary Christian marriage: valid on proof of the ceremony and 
void, rather than a non-marriage, where statutory formalities 
or elements of formation were missing.16 That analysis starts 

9	 Id.
10	 Id. 
11	 Gereis v. Yagoub [1997] 1 FLR 854 (Fam. Div.), 858 (Eng.).
12	 Id. 
13	 Id. at 857. In this case, the wife had already availed a certificate of an-

nulment of marriage from the Council of the Coptic Orthodox Church in Cairo.
14	 Akhter v. Khan [2018] EWFC 54, [20] (Eng.).
15	 W.K. Leong, A Fresh Look at Void Marriage: Gereis v. Yagoub, 1997 

Sing. J. Legal Stud. 580, 582 (1997).
16	 To support this argument, Leong quoted S. M. Cretney & J. M. Mas-

son, Principles of Family Law 70 (5th ed. 1990). In the later edition Rebecca Prob-
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from a contractual conception of marriage. English law, how-
ever, blends contract and status, and although recent case law 
has moved somewhat towards the contractual end of that spec-
trum,17 courts have not consistently treated contract-based, reli-
gious-only marriages of Hindus, Sikhs, Muslims, or humanists 
as equivalent to “ordinary Christian marriages.”

Islamic Marriage as “Non-Marriage” 
and Polygamous Marriages

The first reported judgment addressing financial relief 
following a nikāḥ was in 2001.18 The ceremony took place in 
London in 1980. The husband, already married, was advised 
by the legal consultant of his organization that his second wife 
would not be entitled to a pension because their polygamous 
marriage was invalid in England. He was told to divorce and 
remarry abroad so that the English courts would recognize the 
union as a valid foreign marriage. He then travelled to Sharjah, 
divorced his second wife, and remarried her there. The couple 
subsequently lived together for two decades and had two chil-
dren. When the relationship broke down, the wife petitioned for 
divorce in England and sought financial relief. The husband ar-
gued that the London ceremony created no legal rights because 
it was a non-existent marriage. Hughes J. held that the 1980 cer-
emony was neither valid nor void but that the wife could rely on 
the presumption of a subsequent marriage in an Islamic country 
to obtain relief.19

ert, Cretney and Probert’s Family Law 36 (7th ed. 2009), it is noted: “While it 
is sensible for non-compliance to be a matter of degree, it would be indefensible for 
a Sikh or Muslim marriage to be struck down in circumstances in which a Christian 
marriage would be upheld.” As discussed later, the judges did exactly that in their 
judgments starting from early 2000. 

17	 Nigel Lowe et al., Bromley’s Family Law 11–12 (12th ed. 2021). 
18	 A-M v. A-M (Divorce: Jurisdiction: Validity of Marriage) [2001] 2 

FLR 6 (Fam. Div.), [59] (Eng.).
19	 Id. at [55] & [58]. This was the first judgment which applied the con-

cept of “non-marriage” to an Islamic marriage, after it was applied in a criminal case 
in which the court overturned the conviction of an imām for performing the ceremony 
of “a potentially polygamous marriage” after holding that since English law did not 
recognize the marriage “solemnised under Islamic law,” the imām did not violate the 
law. R v. Bham (Usuf Arif) [1966] 1 Q.B. 159, 168 (Eng.). 
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In contrast to the marriage in the above case in A-M v. 
A-M, Ms. Akhter’s marriage was monogamous. Even so, the 
presumption of marriage arising from continuous cohabitation 
and reputation may explain why she did not insist on civil reg-
istration after the birth of their second and third children. When 
the family moved to Dubai in 2005 and the authorities required 
proof of marriage, Mr. Khan produced a certificate from the 
imām (prayer leader) who had officiated in 1998. This was an 
opportunity for Ms. Akhter to secure recognition of her marriage 
in England and abroad through a civil ceremony, but Mr. Khan 
circumvented it by procuring a marriage certificate from the 
imām. It is reasonable to ask whether existing case law would 
have made her believe that her nikāḥ did not have any legal im-
plications at all and constituted a “non-marriage.”

The concept of non-marriage emerged in an early 2000s 
inheritance case. A widow, Hasmita, had participated in a polyg-
amous ceremony at an Indian restaurant before a Brahmin priest 
but without complying with the Marriage Act 1949.20 The court 
held there was “no marriage at all” and rejected her claim un-
der the Inheritance (Provision for Family and Dependents) Act 
1975. The polygamous character of the union was decisive; the 
court did not apply either the hallmarks test or the presumption 
of marriage, which it had used in a case involving a monoga-
mous marriage ceremony conducted at a Sikh gurdwara to rec-
ognize a widow’s entitlement to financial rights.21

Two further cases involving Islamic ceremonies also 
resulted in findings of non-marriage, both in polygamous con-
texts. In Sharbatly v. Shagroon, the parties married in a Lon-
don hotel without attempting to comply with the 1949 Act or 
to supplement the Islamic ceremony with a civil one.22 They 
later settled in Saudi Arabia after the husband pronounced ṭalāq 
(divorce) and agreed to financial provision. A consent order in 
2002 preserved the wife’s ability to apply under the Matrimonial 
and Family Proceedings Act 1984. When she applied a decade 
later, the High Court granted relief, but the Court of Appeal, per 

20	 Gandhi v. Patel [2002] 1 FLR 603, 604 (Eng.).
21	 Chief Adjudication Officer v. Bath [2000] 1 FLR 8, 10 (Eng.).
22	 Shagroon v Sharbatly [2012] EWCA Civ 1507, [7] (Eng).



11

Judicial Treatment of Religious-Only Marriages

Thorpe L.J., held that she was not entitled to orders based on 
the Saudi divorce because the London marriage was not recog-
nized in English law. In a short concurring judgment, Hedley 
J. emphasized that each case regarding the legal recognition of 
marriage ceremonies “must continue to be decided on its own 
facts.”23 Rather than endorsing the application of non-marriage 
to a Islamic marriage, the judgment in this case shows the will-
ingness of English judges to recognize religious-only marriag-
es in the early 2000s, a view that changed later. In El Gamal 
v. Al-Maktoum, a private nikāḥ at the husband’s London flat 
was proven to have occurred, but Bodey J. refused a decree of 
nullity and financial relief because the ceremony did not meet 
English formal requirements.24

Taken together, Gandhi, Sharbatly, and El Gamal cast 
doubt on the status of Ms. Akhter’s religious-only ceremony 
under English law. A key distinction, however, is that her mar-
riage was monogamous. In each of the other three cases, a sec-
ond wife sought financial relief, and the courts treated the union 
as a non-marriage.25

Concerns about polygamy crystallized for Ms. Akhter in 
2011 when Mr. Khan said he intended to take a second wife. She 
grew worried about the legal status of her nikāḥ, which could 
not prevent a second marriage even though bigamy is a criminal 
offence in England. On returning from Dubai in June 2011, she 
again raised the need for civil registration with Mr. Khan but did 
not commence judicial proceedings.26

The judgment in G v. M demonstrates that the courts 
could have applied the “hallmarks of marriage” test to Ms. 

23	 Id. at [40].
24	 El Gamal v Al-Maktoum [2012] 2 FLR 387 (Eng.); see El Gamal v 

Al-Maktoum [2011] EWHC B27 (Fam), [26] (Eng.). The reported judgment in El 
Gamal v Al-Maktoum [2011] EWHC B27 (Fam) provides more details of the facts in 
this case, including the husband’s polygamous marriages. See para. [26] for the details 
of polygamous marriages of the husband.

25	 Two further pre-Akhter authorities illustrate the courts’ approach. In 
Al-Saedy v. Musawi [2010] EWHC 3293, Bodey J. held that an Islamic ceremony 
conducted in London was not a “bona fide ceremony” because the husband was al-
ready married. In Dukali v. Lamrani (Attorney General intervening) [2012] EWHC 
1748 (Fam), a monogamous ceremony at the Moroccan Consulate in London was 
likewise treated as a “non-marriage” under English law.

26	 Akhter v. Khan [2018] EWFC 54, [20] (Eng.).
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Akhter’s case had her dispute arisen in the early 2010s.27 In that 
case, the High Court granted permission to present a petition for 
nullity where evidence indicated that both parties believed they 
had undergone a valid Islamic marriage recognized in English 
law and that the imām also believed he was conducting a valid 
Islamic marriage. Relying on this evidence, Hedley J. declined 
to treat the ceremony as a “non-marriage” or “non-existent mar-
riage,” despite non-compliance with the Marriage Act 1949 and 
the absence of a marriage certificate.28 Although G v. M con-
cerned an interlocutory stage, it is significant for two reasons. 
First, it confirms that judges were still applying the hallmarks 
test as late as 2011. Second, it indicates that the three polygamy 
cases often cited for non-marriage, Gandhi v. Patel,29 Sharbatly 
v. Shagroon,30 and El Gamal v. Al-Maktoum,31 did not displace 
the hallmarks test.32

Later events underline Ms. Akhter’s awareness of con-
flicting precedents. After a long career break, she qualified as a 
solicitor in July 2014 and began to secure financial protection 
for herself and her children. She drafted a will for Mr. Khan that 
would leave two-thirds of his estate to her and the children; he 
refused to sign. When he bought a house the following year and 
registered himself as sole owner, she again pressed for a civil 
ceremony, including to mitigate inheritance tax, and he rebuffed 
her.33 That dispute marked the end of their relationship.34

Ms. Akhter then alleged assaults and sought non-moles-
tation orders. She applied for financial relief, including property 
adjustment orders, and for child arrangements and prohibited 

27	 G v. M [2011] EWHC 2651 (Fam), [8] (Eng.).
28	 Id. at [11].
29	 Gandhi v. Patel [2002] 1 FLR 603 (Eng.).
30	 Sharbatly v. Shagroon [2003] EWCA Civ 156 (Eng.).
31	 El Gamal v. Al-Maktoum [2011] EWHC 3769 (Fam) (Eng.).
32	 I am grateful to Prof. Probert for drawing my attention to this point. 
33	 In Re: RA (Appeal: Validity of a Marriage: Finding of Fact) [2025] 1 

FLR 301, [34], the High Court allowed the wife’s appeal in part on the basis that the 
district judge had failed to address a material issue of fact, whether the husband’s de-
nial of participation in the civil marriage was a strategic attempt to defeat the wife’s 
claim for financial relief. As the Domestic Abuse Act 2021 includes economic abuse, 
such conduct may fall within its scope, offering protection to women in situations 
similar to Akhter (Domestic Abuse Act 2021, c. 17, § 1, [Eng.]) 

34	 Akhter v. Khan [2018] EWFC 54, [20] (Eng.). 



13

Judicial Treatment of Religious-Only Marriages

steps orders. Mr. Khan applied for parental responsibility and 
shared care. When she petitioned for divorce, he responded that 
they had never been legally married. She contended that their 
two-decade relationship should be treated as marriage by pre-
sumption and estoppel, or, in the alternative, that she was enti-
tled to a decree of nullity based on a void marriage.35

The central issue was whether the nikāḥ, followed by 
eighteen years of cohabitation and four children, created any 
rights under English law. The High Court held that Ms. Akhter 
was entitled to financial relief based on a “slightly more flexi-
ble interpretation of section 11 of the Matrimonial Causes Act 
1973 informed by fundamental rights arguments.”36 The Court 
of Appeal disagreed. The two judgments are examined in the 
next part.

Judicial Treatment of Religious-
Only Marriages (2018–2020)

This part evaluates the judgments of the High Court and the Court 
of Appeal to show the transition from the positive “hallmarks 
of marriage” test to the negative “non-qualifying ceremony” 
(NQC) test.

Framing of Legal Issues: Legal Non-
Recognition of Marriage

The framing of the issues largely determined the outcomes in 
the High Court and in the Court of Appeal. Williams J. framed 
the questions positively: whether the parties should be treated 
as validly married by a presumption of marriage and, if not, 
whether the marriage was void and susceptible to a decree of 
nullity.37 By contrast, the Court of Appeal (Sir Terence Etherton 
M.R., King, and Moylan L.JJ.) framed the questions in negative 
terms: first, whether there are ceremonies that do not create a 
marriage within English law for the purposes of section 11 of 

35	 Id. 
36	 Id. at [96].
37	 Id. at [2].
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the Matrimonial Causes Act 1973, and second, if so, whether 
the ceremony in this case fell within that category or was, as 
Williams J. held, a void marriage.38

Answering the first question, the Court of Appeal held 
that certain ceremonies are “non-qualifying ceremonies” that 
create neither a valid nor a void marriage.39 The parties to such 
ceremonies may regard themselves as married, and others may 
treat them as such, yet in law they remain cohabitants without 
any entitlement to a decree of nullity or to financial remedies.40 
A non-qualifying ceremony does not become a valid or void 
marriage simply because of prolonged cohabitation or the birth 
of children.41 It lies outside the statutory regime, which treats 
it as a non-marriage with no legal consequences. On the sec-
ond question, the Court of Appeal held that the Islamic marriage 
(nikāḥ) at issue was a non-qualifying ceremony. A couple falls 
within the regulatory regime only if they undertake a ceremony 
that is itself within that framework.42

The Court of Appeal framed the issues using the term 
“ceremony,” whereas Williams J. had spoken in terms of “mar-
riage.” In its closing passage, the court stated: “We repeat that, 
in our view, the effect of a ceremony of marriage must be deter-
mined as at the date it was performed. To use the language of 
the 1949 Act, the issue of whether a marriage has been validly 
‘solemnised’ depends on what has in fact happened when it was 
allegedly ‘solemnised.’”43 From the Court’s perspective, this 
approach provided certainty and uniformity by setting a clear 
benchmark: legal recognition turns on the objective features of 
the ceremony as performed, not on the intentions of the parties 
or later developments. Such clarity, the judges reasoned, was 
essential for a consistent regulatory framework governing all 
marriages in England and Wales.

38	 Attorney General v. Akhter & Ors. [2020] EWCA Civ 122, [5] (Eng).
39	 Id. at [121].
40	 Id.
41	 Id. at [124].
42	 Id. at [123].
43	 Id. at [125] (italics original). 
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Yet the Marriage Act 1949 establishes a process rather 
than a single dispositive formality.44 The Act does not priori-
tize any one requirement, but contemplates notice, place, offi-
ciant, and registration working together.45 Where a couple has 
at least engaged with that statutory process, for example by 
giving notice, a subsequent non-compliant event can fall with-
in the framework as a qualifying ceremony that is void rather 
than a non-marriage. In other words, treating “what happened 
on the day” as the only benchmark risks overlooking the Act’s 
process-based scheme.

The Court of Appeal accepted that the legal formalities of 
marriage can be described as a “process,” but it insisted that the 
existence of a qualifying ceremony is the determinative question 
for legal recognition.46 In doing so, it rejected Williams J.’s view 
that the court should take “a holistic view of a process rather 
than a single ceremony” when deciding whether there is a mar-
riage.47 While marriage under the Marriage Act 1949 can be seen 
as a process beginning with notice and ending with registration, 
Williams J. proposed that the court should consider factors be-
yond formalities, drawing on the hallmarks analysis developed 
in Gereis v. Yagoub48 and elaborated in Hudson v. Leigh.49

The hallmarks test evaluates “questionable ceremonies” 
on a “case by case basis” by “taking into account various factors 
and features” including: (a) whether the ceremony or event set 
out or purported to be a lawful marriage; (b) whether it bore all 
or enough of the hallmarks of marriage; (c) whether the three 
key participants (most especially the officiating official) be-
lieved, intended, and understood the ceremony as giving rise to 
the status of lawful marriage; and (d) the reasonable perceptions, 

44	 Chris Bevan, The Role of Intention in Non-Marriage Cases Post Hud-
son v. Leigh, 25 Child & Fam. L. Q. 80, 93–95 (2013) (arguing that judges have pre-
ferred external aspects of marriage over its internal aspects to construct the category 
of “non-marriage” and proposing a hierarchical test in which formalities take prece-
dence over the parties’ intentions).

45	 Marriage Act 1949, 12, 13 & 14 Geo. 6 c. 76, §§ 26, 27, 31 & 49 (Eng.).
46	 Attorney General v. Akhter & Ors. [2020] EWCA Civ 122, [126] (Eng.).
47	 Akhter v. Khan [2018] EWFC 54, [94] (Eng.). 
48	 Gereis v. Yagoub [1997] 1 FLR 854 (Eng.).
49	 Hudson v. Leigh [2009] EWHC 1306 (Fam), [2010] 1 FLR 602 (Eng.).
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understandings, and beliefs of those in attendance.50 Williams J. 
supplemented these factors with the Article 8 ECHR consid-
erations and set out a flexible, process-based approach.51 He 
identified, in particular, whether the parties had agreed that the 
necessary legal formalities would be undertaken; whether the 
event was public, witnessed and involved promises; and wheth-
er failure to complete formalities was joint or due to one party’s 
default. In doing so, he effectively replaced Hudson factor (d) 
with a focus on responsibility for non-compliance and sought to 
recognize “inchoate marriages,” that is, unions that do not fully 
satisfy formalities but display sufficient marital characteristics 
to merit a legal response.

Earlier, in MA v. JA, Moylan J. cautioned that a purely 
contractual model based on consent is too wide.52 He proposed 
an approach that applies the 1949 Act consistently with Ormrod 
J.’s statement in Collett v. Collett [1968] P 482 that “the essence 
of marriage” is the formal exchange of voluntary consents, while 
also taking into account the Hudson v. Leigh factors.53 This syn-
thesis accommodates both the parties’ substantive intent and the 
statute’s procedural requirements.

Rationale for the NQC Test

In AG v. Akhter, the Court of Appeal described “certain-
ty” as the main purpose of the marriage regulatory framework 
that has developed over 250 years, and adopted a purposive in-
terpretation of the Marriage Act 1949.54 From this perspective, 
the NQC test promotes certainty and predictability: by excluding 
ceremonies that fail to comply with any statutory formality, the 
court sought to avoid ad hoc extensions of legal recognition and 
to safeguard the integrity of the statutory scheme. In the judg-
es’ view, certainty was itself a form of protection, ensuring that 
individuals understood the consequences of marrying within or 

50	 Id. at [79]. 
51	 Akhter v. Khan [2018] EWFC 54, [94] (Eng.).
52	 MA v. JA [2012] EWHC 2219 (Fam), [96] (Eng.).
53	 Id. at [26].
54	 Attorney General v. Akhter & Ors. [2020] EWCA Civ 122, [10] (Eng.).
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outside the legal framework and preventing the unfairness of 
variable or inconsistent rulings.

The certainty rationale is plausible, but it has limits. First, 
a purposive and mischief-based reading of the Act tends towards 
inclusion rather than exclusion. Sections 25 and 49, which iden-
tify void marriages, use the language “knowingly and wilfully,” 
introduced in 1823 to curb late challenges to marriages for tech-
nical non-compliance with the Clandestine Marriages Act 1753.55 
Courts, therefore, historically confined legal non-recognition. In 
Gereis v. Yagoub, H.H.J. Aglionby suggested that non-marriage 
should be limited to a marriage ceremony in a play.56 Williams J. 
echoed this in Akhter, recommending, “the expression non-mar-
riage should be reserved only to those situations such as acting 
or children playing where there has never been any intention to 
genuinely create a marriage.”57 Similarly, in AM v. AM, Hughes 
J. gave the example of “a staged dramatic marriage ‘ceremony’ 
conducted in a play or in the course of a television soap opera” 
and also of “alternative marriage” rites consciously and deliber-
ately conducted altogether outside the Marriage Acts and never 
intended or believed to create any recognizable marriage.58

Second, Akhter concerned a petition for financial relief 
and engaged in a purposive reading of section 11 of the Matri-
monial Causes Act 1973, which is remedial in design and ex-
tends financial relief even where a marriage is void.59 Histor-
ically, ecclesiastical nullity left parties without remedies and 
rendered children illegitimate. Successive statutes addressed 
both problems: the Legitimacy Declaration Act 1858 allowed 
declarations of legitimacy and marital status, and the Family 
Law Act 1986 removed the power of the courts to declare “that 
a marriage was at its inception void”60 with the objective “to 

55	 Rebecca Probert, Determining the Boundaries Between Valid, Void and 
“Non-Qualifying” Ceremonies: Past, Present and Future, in Cohabitation and Re-
ligious Marriage: Status, Similarities and Solutions 15, 17 (Rajnaara C. Akhtar, 
Patrick Nash & Rebecca Probert eds., 2020).

56	 Gereis v. Yagoub [1997] 1 FLR 854, 857 (Eng.).
57	 Akhter v. Khan [2018] EWFC 54, [81] (Eng.).
58	 A-M v. A-M (Divorce: Jurisdiction: Validity of Marriage) [2001] 2 

FLR 6, [55] (Eng.).
59	 Tousi v. Gaydukova [2024] EWCA Civ 203, [38] (Eng.). 
60	 The Family Law Act 1986, § 58(5)(a). (UK).
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prevent parties from avoiding the ancillary relief powers of the 
court which arise in nullity.”61 In this remedial context, a broad 
exclusionary category such as the NQC risks undermining Par-
liament’s protective aims.

Third, the certainty rationale may also cut the other way: 
upholding religious-only marriages can itself promote predict-
ability and fairness by ensuring protection for parties and chil-
dren. In extrajudicial writing before Akhter, Moylan L.J. (one 
of three judges of the Court of Appeal in Akhter) questioned 
whether the need for certainty could override the legal policy 
that marriages should, wherever possible, be upheld, and he 
warned that defining large numbers of ceremonies as having no 
effect risks striking the wrong balance.62

Finally, the formal requirements of the 1949 Act have 
developed in a piecemeal fashion. As Probert notes, many cur-
rent requirements have their origins in past panics, expediency, 
compromises, or quick fixes.63 It is therefore unrealistic to as-
cribe a single “main purpose” to a regulatory framework that has 
grown inconsistently over time. In 2002, the Law Commission 
described the current law as “ancient and, as the result of its 
incremental development, complex … inconsistent and com-
plicated, inefficient, unfair, and needlessly restrictive.”64 Half 
a century ago, on the question of what is sufficient to bring a 
marriage under the Act, the Law Commission’s Report stated: 
“Unfortunately, the Act gives little indication of what are the 
minimum requirements of a ‘form known to and recognised by 
our law … as capable of producing … a valid marriage.’”65

From the case law, it is clear that judges have gradu-
ally developed the category of “non-marriage” and extended it 
to religious-only ceremonies. Commentators describe this as a 
judicial creation grounded in a narrow reading of the statutes. 

61	 Law Comm’n, Family Law Declarations in Family Matters, Law 
Com No. 132, ¶ 3.18 (1984) (UK).

62	 Moylan, The Approach of English Law to the Recognition of Islamic 
Marriages, 46 Fam. L. 87, 89 (2016).

63	 Rebecca Probert, Getting Married: The Origins of the Current Law 
and Its Problems, 23 Ecclesiastical L. J. 255, 266 (2021). 

64	 Law Comm’n, supra note 5, at 6.
65	 Law Comm’n, Family Law Report on Solemnisation of Marriage in 

England and Wales, Law Com No. 53, ¶ 120 (1973) (UK). 
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Valentine Le Grice QC argued that “nothing in the 1973 Act, 
or any other legislation, gives the court power to decide that a 
ceremony amounts to a non-marriage as opposed to a void mar-
riage. Non-marriage is a judicial concept and one that has not 
been approved by the Supreme Court.”66 By contrast, Rebecca 
Probert contended that courts are justified in declaring non-mar-
riage where a ceremony fails to meet any of the formal require-
ments in the Marriage Act 1949.67 She accepted that the category 
is judge-made, but reasoned that the Act supplies a framework 
for identifying the “minimum degree of compliance” needed for 
a valid or void marriage and, by inference, when a ceremony 
must be treated as a non-marriage. Even so, she would confine 
non-marriage to play-marriages and alternative rites never in-
tended to have legal effect.68 Similarly, in extrajudicial writing, 
Moylan J. accepted that non-marriage has a place but questioned 
whether “the net … has been cast too widely.”69

It may be legitimate to classify some unions, with or 
without ceremony, as non-marriages. Yet whether religious-only 
ceremonies should fall into that category is a question for Parlia-
ment, not the judiciary. The Forced Marriage (Civil Protection) 
Act 2007, for instance, already adopts a broad definition that 
encompasses both religious and civil ceremonies regardless of 
legal enforceability.70 Absent a clear legislative exclusion, courts 
should interpret matrimonial statutes consistently with their pro-
tective and inclusive aims. That is also the thrust of Mostyn J.’s 
critique that non-marriage sits uneasily with section 11 of the 
Matrimonial Causes Act 1973 and that it has been deployed to 

66	 Valentine Le Grice, A Critique of Non-Marriage, 43 Fam. L. 1278, 
1278 (2013).

67	 Rebecca Probert, The Evolving Concept of Non-Marriage, 25 Child & 
Fam. L. Q. 314, 314 (2013).

68	 “Non-marriage is only appropriate where there is a play-marriage, 
which no one could seriously have thought to constitute a marriage.” Rebecca Prob-
ert, When Are We Married? Void, Non-Existent and Presumed Marriages, 22 Legal 
Stud. 398, 409 (2002).

69	 Moylan, supra note 62, at 88. Moylan J. was one of the three judges 
on the Court of Appeal in the Akhter case (Attorney General v. Akhter & Ors., [2020] 
EWCA Civ 122). Given his expertise in this area, he was most likely the author of the 
unanimous judgment. Notably, however, the legal position he adopted as a judge in 
Akhter differs from the views he had previously expressed in this paper. 

70	 Anti-Social Behaviour, Crime and Policing Act 2014, c. 12, § 121 (UK). 
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deny access to financial relief that Parliament otherwise intend-
ed to be available on nullity.71

On this analysis, classifying a religious-only ceremony 
that bears the hallmarks of an ordinary marriage as a non-mar-
riage or NQC does not fit the remedial purpose of the Matrimo-
nial Causes Act 1973 and is difficult to reconcile with earlier 
case law that took a benevolent and case-by-case approach to 
protect vulnerable parties, notably wives, widows, and children.

Religion, Human Rights Law, and the NQC Test

A striking feature of the emergence of the NQC test is 
that the early authorities did not concern Islamic marriages. The 
line of cases that laid the groundwork for the modern taxono-
my involved a Coptic Orthodox ceremony treated as void rather 
than as a non-marriage,72 a Sikh wedding celebrated at a London 
gurdwara,73 a Hindu ceremony conducted in a restaurant,74 and a 
Christian ceremony performed in Cape Town.75 The first report-
ed claim for financial relief following a religious-only Islamic 
marriage (nikāḥ) appeared only in 2001.76 Writing shortly before 
this period, Pearl and Menski observed that because English law 
did not recognize nikāḥ as a marriage, Muslim women rarely 
approached the courts for divorce or financial relief. They noted 
that very few cases involving religious-only Islamic marriages 
reached adjudication and even fewer were reported, partly be-
cause of reluctance to bring test cases that might provide a de-
finitive ruling.77 This position shifted markedly in the 2010s. Be-
tween 2010 and 2020, all but one reported judgment, Galloway 
v. Goldstein,78 applying the emerging non-marriage framework 
concerned religious-only Islamic marriages, and after 2020 

71	 Tousi v. Gaydukova [2023] EWHC 404 (Fam), [49] (Eng.).
72	 Gereis v. Yagoub [1997] 1 FLR 854 (Eng.).
73	 Chief Adjudication Officer v. Bath [2000] 1 FLR 8 (Eng.).
74	 Gandhi v. Patel [2002] 1 FLR 603 (Eng.).
75	 Hudson v. Leigh [2009] EWHC 1306 (Fam), [2010] 1 FLR 602 (Eng). 
76	 A-M v. A-M (Divorce: Jurisdiction: Validity of Marriage) [2001] 2 

FLR 6 (Eng.).
77	 David Pearl & Werner Menski, Muslim Family Law 166–71 (3d ed. 

1998).
78	 Galloway v Goldstein [2012] EWHC 60 (Fam) (Eng.). 
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almost all reported applications of the test arise in the context of 
Islamic marriages. This trajectory calls for explanation.

The principal explanation lies in developments within 
English law, particularly following the enactment of the Human 
Rights Act 1998, which gave effect to ECHR rights, notably 
Articles 8, 12 and 14, and A1P1. The incorporation of Conven-
tion rights transformed disputes about marriage formalities into 
rights-bearing claims concerning family life, marriage, equality, 
and property. The Act enabled litigants to frame religious-only 
ceremonies not merely as matters of legal non-compliance but 
as sites of potential interference with rights and interests pro-
tected under the human rights regime. As a result, questions of 
status that had previously remained marginal or unresolved be-
came justiciable and increasingly contested. These rights-based 
developments also coincided with changes in the remedial land-
scape of English family law. From 2000 onwards, matrimonial 
finance adopted equality as its starting point, significantly in-
creasing the practical importance of marital status.79 Access to 
financial remedies became the central prize in litigation follow-
ing relationship breakdown. Parties to religious-only marriag-
es therefore had strong incentives to seek financial remedies, 
while respondents had corresponding incentives to invoke the 
developing category of non-marriage. It was within this legal 
environment that the NQC test assumed practical significance, 
with religious-only Islamic marriages becoming its most fre-
quent testing ground.

Conflict of laws considerations play a secondary but 
reinforcing role. Many Islamic marriages were celebrated 
overseas in jurisdictions where Islamic family law governs 
marriage formation and requires what Hughes J. calls “com-
paratively slight formality” for a valid marriage.80 Islamic law 
also recognizes marriage through consent, cohabitation, and 
reputation. These features may later conflict with the formal 
requirements of English law when couples relocate. However, 
such private international law issues only acquire significance 

79	 White v. White [2001] 1 AC 596 (UK); Miller v. Miller [2006] UKHL 
24; Charman v. Charman [2007] EWCA Civ 503 (Eng.).

80	 A-M v. A-M (Divorce: Jurisdiction: Validity of Marriage) [2001] 2 
FLR 6, [35] (Eng.).
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because English law now attaches substantial rights and reme-
dies to the recognition of marriage, making classification dis-
putes legally consequential.

Demographic change likewise operates in the back-
ground rather than as a primary cause. The growth of the 
Muslim population in England and Wales, together with its 
comparatively young age profile, has expanded the number 
of individuals likely to form relationships and eventually to 
experience relationship breakdown.81 This increases the pool 
of potential litigants but does not itself explain the doctrinal 
prominence of Islamic marriages in NQC jurisprudence. Rath-
er, demographic factors amplify the effects of domestic legal 
developments by increasing the frequency with which English 
courts are required to classify religious-only marriages within 
a rights-based and remedial framework shaped decisively by 
the Human Rights Act 1998.

It is important to acknowledge a range of judicial and 
institutional concerns that have shaped the restrictive trajectory 
of non-qualifying ceremony jurisprudence. Courts have been 
particularly anxious about opening the floodgates to claims in-
sufficiently anchored in statutory form, and judges have consis-
tently resisted expanding access to financial remedies through 
incremental development rather than legislative design. These 
concerns are neither illusory nor reducible to mere exercises 
of judicial discretion; they reflect deeper commitments to legal 
certainty, institutional competence, and the integrity of the stat-
utory framework governing marriage.

Nonetheless, these concerns are not determinative. 
A more inclusive approach, whether through a recalibrated 

81	 The Muslim population in England and Wales grew from about 1.5 
million (3.0%) in 2001 to 2.7 million (4.8%) in 2011 and 3.9 million (6.5%) in 2021, 
making Muslims the largest religious minority. The age profile is also younger: in 
2021, 84.5% of Muslims were under 50, compared with 62.0% of the population 
overall. Off. for Nat’l Stat., Full story: What does the Census tell us about religion in 
2011?, (May 16, 2013), www.ons.gov.uk/ons/dcp171776_310454.pdf. Off. for Nat’l 
Stat., Religion by Age and Sex, England and Wales: Census 2021, (Jan. 30, 2023), 
https://www.ons.gov.uk/peoplepopulationandcommunity/culturalidentity/religion/ar-
ticles/religionbyageandsexenglandandwales/census2021. The estimated number of 
Muslims in England and Wales under the 1966 Census was 250,000. David Pearl, 
Muslim Marriages in English Law, 30 Cambridge L. J. 120, 143 (1972).
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doctrinal test or targeted legislative intervention, is preferable 
for three reasons. First, it better aligns legal status with lived 
family reality. Second, it mitigates distributive injustice borne 
disproportionately by economically vulnerable partners. Third, 
it gives principled effect to human rights values enshrined in the 
ECHR without collapsing form into irrelevance or undermining 
the structural coherence of matrimonial laws.

Judicial Application of the NQC Test Since 2020

Since its formulation in 2020, courts have applied the NQC test 
in a series of reported judgments. Taken together, these deci-
sions confirm that the NQC has not supplanted the hallmarks 
test; rather, the two coexist. The hallmarks test continues to 
identify the positive features of legally recognized marriages, 
valid, voidable, and void, while the NQC provides a negative 
standard, distinguishing void marriages from non-marriages on 
the basis of the ceremony.

The NQC Test and Conflict of Laws

In Tousi v. Gaydukova, the parties underwent a ceremony 
at the Iranian Embassy in Kyiv but did not register the marriage 
with the Ukrainian state authorities, although registration was 
required for validity under Ukrainian law.82 After moving to the 
United Kingdom, they acquired a joint tenancy. When the rela-
tionship ended, the wife sought a transfer of tenancy under sec-
tion 53 and Schedule 7 of the Family Law Act 1996, which per-
mits transfers to cohabitants when a relationship ends, whereas a 
spouse ordinarily proceeds by a nullity order. On these facts, the 
wife would benefit from a finding of non-marriage rather than a 
void marriage. Mostyn J. held that the Kyiv ceremony did not 
create a marriage for English law purposes. He also questioned 
the legitimacy of the NQC category in England and Wales, ob-
serving that while void and voidable marriages are recognized 
by statute, the non-marriage category sits uneasily with section 

82	 Tousi v. Gaydukova [2023] EWHC 404 (Fam), [5] (Eng.). 
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11 of the Matrimonial Causes Act 1973 because it is deployed to 
exclude parties from financial relief.83

Mostyn J. suggested that if one party to a ceremony be-
lieved it created marital status, that belief should suffice to sat-
isfy the definition of a void marriage under English law.84 He 
described the law as “a disreputable mess” that requires sub-
stantive and procedural clarification.85 He proposed limiting the 
reach of the NQC test in overseas cases so that the lex loci cel-
ebrationis governs not only validity but also the consequences 
of invalidity or irregularity.86 On appeal, Moylan L.J. disagreed, 
holding that foreign law determines validity, while English law 
determines remedies on relationship breakdown.87 In Tousi, the 
divergence did not affect the outcome, because Ukrainian law, 
since 2002, recognizes “in-fact marriage relations,” which pro-
vided the parties with financial protection comparable to English 
tenancy transfer provisions.88 The position could have been dif-
ferent had the claim concerned financial relief under the Matri-
monial Causes Act 1973.

Other judgments applying the NQC test to financial relief 
reveal persistent uncertainty, especially in conflict-of-laws set-
tings where marriage is treated as a process rather than a single 
event. Two cases illustrate the point. In Asaad v. Kurter, Moylan 
J. held that a Syriac Orthodox ceremony that lacked prior official 
permission to marry a non-Syrian national could be made for-
mally valid, because that permission could have been obtained 
as part of the post-ceremony registration process; on that basis, 
the union was treated as void rather than a non-marriage, and a 
decree of nullity was available.89 In Boughajdim v. Hayoukane, 

83	 Id. at [36]. 
84	 Mostyn J. proposed this solution to the problem of the legal recogni-

tion of “religious (usually Islamic) marriages,” which amount to “non-qualifying cer-
emonies” under the law in England and Wales but are recognized as valid by the entire 
Islamic world. Tousi v. Gaydukova [2023] EWHC 404 (Fam), [90].

85	 Id. 
86	 Mostyn J. criticized the judgment in Hudson v. Leigh [2009] EWHC 

1306 (Fam). As a lawyer, he succeeded in persuading Bodey J. that such a category 
existed in English law. However, as a judge he disagreed with this view. Tousi v. Gay-
dukova [2023] EWHC 404 (Fam), [78].

87	 Tousi v. Gaydukova [2024] EWCA Civ 203, [55]–[74] (Eng.).
88	 Id. at [39].
89	 Asaad v. Kurter [2013] EWHC 3852 (Fam), [100] (Eng.).
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MacDonald J. gave effect to Morocco’s subsequent recognition 
and registration of the union and allowed the English divorce to 
proceed.90 These cases suggest that where a foreign legal sys-
tem validates marriage through later steps such as registration or 
court approval, English courts have accommodated that process, 
an approach difficult to reconcile with the NQC test’s strict fo-
cus on “what happened on the day” of the ceremony as argued 
by the Court of Appeal in Akhter.

The Court of Appeal in Akhtar v. Secretary of State for 
Work and Pensions [2022] 1 WLR 421 reinforced the restrictive 
approach to marital status. Although Ms. Akhtar’s marriage in 
Pakistan was valid there, it was void under English law because 
her husband was domiciled in England and already married. 
When she claimed bereavement benefits, the court held she was 
not a “spouse” under the relevant legislation. The judges unani-
mously refused to treat the marriage as valid or capable of gen-
erating financial rights, classifying it instead as an NQC. While 
acknowledging the harshness of this outcome, the Court stressed 
the need for certainty and Parliament’s choice to link financial re-
lief and social security benefits to legally recognized marriages. 
The Court also considered Re McLaughlin, where the Supreme 
Court found it discriminatory under Article 14 ECHR to exclude 
long-term cohabitants with children from Widowed Parent’s Al-
lowance (WPA).91 In Akhtar, this reasoning was accepted for 
WPA but not for the lump-sum bereavement payment, which was 
confined to legal spouses. This bifurcation shows how the NQC 
doctrine operates as a gatekeeping device: while McLaughlin 
embraced a functional approach to protect children in cohabiting 
families, Akhtar reaffirmed a formalist stance that limits broader 
financial rights to parties in legally recognized marriages.92

The judgment in Coventry City Council v. MK and GK 
and MAK illustrates the difficulties of applying the NQC to 

90	 Boughajdim v. Hayoukane [2022] EWHC 2673 (Fam), [155] (Eng.). 
91	 Re McLaughlin’s Application for Judicial Review (Northern Ireland) 

[2018] UKSC 48 (UK). 
92	 Kathy Griffiths, From “Form” to Function and Back Again: A Com-

parative Analysis of Form-Based and Function-Based Recognition of Adult Relation-
ships in Law at 25–28 (May 2017) (Ph.D. dissertation, Cardiff University) (on file 
with Cardiff University). 
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foreign-facing unions.93 The local authority sought a Forced 
Marriage Protection Order after an arranged ceremony was 
conducted over WhatsApp between a 21-year-old man with 
mild learning disability and ADHD in England, and a woman 
in Pakistan. Morgan J. held the union to be a non-qualifying 
ceremony because it was invalid under the lex loci celebratio-
nis (Pakistani law): expert evidence established that physical 
presence of the parties at the place of celebration was required, 
which was not satisfied on these facts.94 She then analyzed the 
arrangement under English law and, instead of moving straight 
to the NQC test, applied the Hudson v. Leigh hallmarks anal-
ysis and found the ceremony deficient and incapable of creat-
ing any legal relationship.95 Having determined invalidity, she 
classified the outcome as an NQC but noted uncertainty as to 
whether Pakistani law draws a void/non-marriage distinction; 
she therefore grounded her declaration in English public policy 
and made no financial orders under the Matrimonial Causes Act 
1973.96 The judgment confirms that courts continue to use both 
the hallmarks test and the NQC test, deciding “questionable 
ceremonies” on a case-by-case basis.

As NQC jurisprudence develops in English law, the cate-
gory is likely to complicate conflict-of-laws disputes, particular-
ly those involving marriages linked to Muslim-majority coun-
tries. Under Islamic law, a union is recognized as valid on proof 
of consent exchanged in the presence of witnesses. A ceremony, 
treated as an NQC in England and Wales, could therefore be 
valid under the lex loci celebrationis abroad. That recognition 
carries significant consequences for transnational families, in-
cluding questions of parental responsibility, paternity and legiti-
macy, financial provision, gifts, wills, and succession, especially 
where assets in Muslim-majority states are governed by the lex 
situs. How official laws in those jurisdictions regulate such mar-
riages is addressed in the next section.

93	 Coventry City Council v. MK [2023] 2 FLR 1021 (Eng.). 
94	 Id. at [39]. 
95	 Id. at [19]. 
96	 Id. at [46]. 
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Legal Treatment of Religious-Only 
Marriages under Muslim Family Laws

Under classical Islamic law ( fiqh), marriage (nikāḥ) is a 
contract (ʿ aqd ).97 Its essence is the voluntary exchange of con-
sent. Formalities such as witnesses, registration, and certificates 
serve evidentiary functions rather than constitutive ones. Failure 
to comply with formalities may impede enforcement, but it does 
not invalidate the union. Defects can be remedied by subsequent 
registration, judicial ratification, or presumption of marriage. 
This is consistent with Hughes J.’s observation that the presump-
tion of a marriage “will more readily be applied where the mar-
riage being presumed could have occurred with comparatively 
slight formality.”98 Islamic essentials are offer and acceptance in 
the presence of two witnesses at one sitting.

Historical practice across the Muslim world shows that 
marriage registration served multiple aims: deterring clandes-
tine unions, protecting parties’ rights in maintenance and inher-
itance, and enforcing age and polygamy restrictions.99 English 
statutory history reflects comparable concerns; the drive to re-
cord and regulate marriages from Hardwicke’s Act 1753 onward 
was likewise animated by protection and publicity.100 Courts in 
England interpreted these formalities purposively, insisting on 

97	 Burhān al-Dīn al-Farghani al-Marghīnānī, al-Hidāyah 475–77 
(Imran Ahsan Khan Nyazee trans., 2006); Kecia Ali, Marriage in Classical Islamic 
Jurisprudence: A Survey of Doctrines, in The Islamic Marriage Contract 11, 11–
45 (Asifa Quraishi & Frank E. Vogel eds., 2008). Judges in England and Wales have 
recognized the contractual nature of Islamic marriages and enforced them as such. 
In Shahnaz v. Rizwan [1965] 1 QB 390, the court held that a wife could sue for breach 
of contract if the husband refused to pay the agreed sum of dower as set out in their 
marriage contract. In Uddin v. Choudhury [2009] EWCA Civ 1205, the court held, 
“This was not a matter of English law. There was no ceremony which was recognized 
by English law, but it was a valid ceremony so far as the parties were agreed and it was 
valid for the purposes of giving legal effect to the agreement which had been made 
about gifts and dowry.”

98	 A-M v. A-M (Divorce: Jurisdiction: Validity of Marriage) [2001] 2 
FLR 6, [35] (Eng.).

99	 Lynn Welchman, Women and Muslim Family Laws in Arab Staes: 
A Comparative Overview of Textual Development and Advocacy 53–54 (2007).

100	 Rebecca Probert, Marriage Law and Practice in the Long Eigh-
teenth Century 206–243 (2009); Lawrence Stone, From the Marriage Act of 1753 
to 1868, in Road to Divorce: England 1530–1987, 121, at 122 (1990).
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strict compliance where protective policies are engaged, for ex-
ample, where required consent was absent, but applying a robust 
presumption of marriage where long cohabitation and reputa-
tion point to a settled union.101 Muslim jurists adopt analogous 
presumptions: prolonged cohabitation can be a ground for pre-
sumption of marriage to safeguard wives and children. The lead-
ing commentary on Muslim personal law in South Asia, Princi-
ples of Mahomedan Law, states, “Marriage will be presumed, in 
the absence of direct proof, from … prolonged and continued 
cohabitation as husband and wife.”102

The foregoing reflects the classical fiqh position. From 
the nineteenth century onward, many Muslim-majority states re-
formed marriage law to require registration.103 Judges in those 
systems then faced challenges similar to those encountered in 
England when adjudicating unregistered or unofficial religious- 
only unions. Contemporary approaches can be grouped into three 
broad models: permissive, dismissive, and accommodative, each 
balancing legal certainty against pragmatic recognition.

Pakistan illustrates a permissive approach. The Muslim 
Family Laws Ordinance 1961 requires registration and pre-
scribes penalties for non-registration, yet courts have treated 
registration as directory rather than constitutive, meaning that 
an unregistered religious-only marriage remains valid because 
registration is evidentiary.104 The reported judgments under this 
model fall into two main categories: the first concerns the in-
heritance rights of widows whose marriages are unregistered,105 
and the second concerns prosecutions for extramarital sex.106 In 

101	 Rebecca Probert, The Judicial Interpretation of Lord Hardwicke’s Act 
of 1753, 3 J. of Legal Hist. 129, 134–43 (2002); Id., Marriage Law and Practice 
in the Long Eighteenth Century 284–85 (2009).

102	 D.F. Mulla, Principles of Mahomedan Law 342–43 (20th ed. 2013)
103	 Majid Khadduri, Marriage in Islamic Law: The Modernist Viewpoints, 

26 Am. J. Comp. L. 213, 213–18 (1978).
104	 The Muslim Family Laws Ordinance, No. 8 of 1961, § 5, Pak. Code, 

Mar. 2, 1961 (Pak.). 
105	 In Mirza Allah Ditta v. Amina Bibi 2004 YLR 239 (Pak.), a widow 

claimed inheritance right over a property and the defendant claimed that since her 
marriage was unregistered, she was not entitled to inherit the property. The court re-
jected the defendant’s argument.

106	 In Azra Bibi v. S.H.O., Police Station Thingi, Dist. Vehari 2005 YLR 
1859 (Pak.), the petitioner’s brother filed a criminal complaint against her with the 
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both types of cases, judges have recognized unregistered reli-
gious-only marriages as valid. 

By contrast, Tunisia and Egypt have adopted dismissive 
stances at various times.107 In Tunisia, unregistered customary 
(ʿ urfī) unions are unlawful and null under article 36 of the Code 
of Personal Status 1957.108 In Egypt, Law No. 78 of 1931 re-
stricted enforcement of unregistered marriages; later reforms in 
Law No. 1 of 2000 allowed judicial dissolution of such unions 
but continued to limit other remedies.109

A third model is accommodative. Several Gulf jurisdic-
tions allow marriage to be proven by alternative means. Qatar’s 
Family Law 2006 provides that marriage is established by a for-
mal contract but “may be proved by other evidence” as the judge 
decides.110 Similarly, Saudi Arabia’s Personal Status Law 2022 
requires registration of marriages yet permits provision of evi-
dence to prove unregistered marriages.111

All three models aim to balance legal certainty with flex-
ible recognition. English courts have repeatedly asked whether 
Islamic law contains an analogue to “non-marriage” (NQC) un-
der Islamic marriage law. In Coventry City Council v. MK and 
GK and MAK,112 Morgan J. asked the expert witness to clarify 
whether Pakistani law had an equivalent of the NQC but did not 
receive a satisfactory answer. It is evident that both permissive 
and accommodative models of Muslim law are unlikely to apply 

police stating that she had illicit sexual relationship with a man. She claimed that she 
married that man though her marriage was not registered. The court held that a simple 
statement of spouse is sufficient to prove the validity of a marriage.

107	 Turkey also falls within this category. Unlike other Muslim majority 
countries, Turkey replaced Islamic family law with the Swiss Civil Code which did 
not recognize religious ceremonies of marriage. Yigit v. Turkey, App. No. 3976/05, 
53 Eur. Ct. H.R. 25 (2010) (The European Court of Human Rights held that states are 
not obligated under the ECHR to recognize religious-only marriages or grant them le-
gal effects because states have a margin of appreciation to require civil marriage as a 
condition for legal benefits.)

108	 R. C. Akhtar, Contemporary Issues in Marriage Law and Practice in 
Qatar, 20 Hawwa: J. Women Middle East & Islamic World 124, 124–58 (2020).

109	 Lynn Welchman, Women and Muslim Family Laws in Arab States: 
A Comparative Overview of Textual Development and Advocacy 56–57 (2007).

110	 Law No. 22 of 2006 Promulgating the Family Law, art. 10 (Qatar).
111	 Personal Status Law, Royal Decree No. M/73, art. 8 (Mar. 8, 2022) 

(Saudi Arabia).
112	 Coventry City Council v. MK [2023] 2 FLR 1021, [36] (Eng.). 
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the stringent NQC test. Only the dismissive model, as adopted in 
Tunisia, is likely to adopt the NQC test. Under Article 36 of the 
Tunisian Code of Civil Status 1957, secretive customary (ʿ urfī) 
marriages are illegal, and unregistered marriages are null and 
void. Yet, unlike English judges who categorize religious-only 
marriages as “non-marriages,” Tunisian courts prosecute cohab-
iting couples who fail to register their unions for the offence of 
extramarital sex.113 

A more compelling explanation for the absence of an 
NQC equivalent in many Muslim jurisdictions lies in the fun-
damentally different remedial architecture governing marital 
breakdown. In England and Wales, financial provision on di-
vorce or nullity is extensive under the Matrimonial Causes Act 
1973. The NQC has, in practice, operated to exclude parties 
to religious-only marriages from these remedies. By contrast, 
classical fiqh adopts a separate-property regime: spouses do not 
share assets by default; typical entitlements are limited to dower 
(mahr) and maintenance during the cooling-off or waiting pe-
riod (ʿ idda).114 Only a few Muslim-majority countries, such as 
Malaysia, recognize the spousal right to matrimonial property 
under customary laws and modern legal reforms based on the 
contractual nature of marriage under Islamic law.115 Consequent-
ly, when Muslim women seek financial relief following marital 
breakdown in the courts of England and Wales, they do so by 
asking the application of English law rather than Islamic law.116 

113	 Maaike Voorhoeve, Law and Social Change in Tunisia: The Case of 
Unregistered Marriage, 7 Oxford J.L. & Religion 479, 493 (2018). See Iris Kolman, 
Cohabitation and “Urfi” Marriages in Tunisia: Public Discourse and Personal Nar-
ratives, in Muslim Marriage and Non-Marriage: Where Religion and Politics 
Meet Intimate Life 127 (Julie McBrien & Annelies Moors eds., 2023).

114	 Rajnaara C. Akhtar & Faizal Ahmad Manjoo, Matrimonial Property in 
Islamic Law, in Research Handbook on Family Property and the Law 77, 78–79 
(Margaret Briggs and Andy Hayward eds., 2024); M. Siraj Sait, Our Marriage, Your 
Property? Renegotiating Islamic Matrimonial Property Regimes, in Changing God’s 
Law: The Dynamics of Middle Eastern Family Law 245, 245–86 (Nadjma Yassari 
ed., 2016).

115	 In Malaysia, section 58 of the Islamic Family Law (Federal Territory) 
Act 1984 gives courts the power to order a division of assets between parties keeping 
in view their contributions towards acquiring the assets and the needs of their minor 
children. Islamic Family Law (Federal Territories) Act 1984 (Act 303) § 58 (Malay.).

116	 Muslim women in England and Wales approach the courts for financial 
relief rather than for divorce, as a court decree does not dissolve a religious marriage 
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It is therefore ironic that such claims are rejected against a back-
drop of media portrayals framing judicial engagement with Is-
lamic marriages as the recognition of “sharia law” in England.117 

Conclusion

The litigation brought by Nasreen Akhter illustrates both the 
promise and the limits of English matrimonial law. After ded-
icating nearly two decades to her family, she secured some 
protective orders through the courts, but she was ultimately 
denied financial remedies under the Matrimonial Causes Act 
1973 because her marriage was classified as a “non-qualify-
ing ceremony.”118 The Court of Appeal’s introduction of the 
NQC test drew a sharper boundary between valid, void, and 
non-recognized unions, clarifying the law while also exposing 
its limits. The Court of Appeal’s creation of the NQC test thus 
left her, and many others in similar circumstances, without the 

but causes the problem of “limping marriage” which is legally dissolved but religious-
ly valid. Islam Uddin, Muslim Women and Islamic Family Law: Lived Experiences 
in Britain 164–65 (2025).

117	 The attitude of the English print media is reflected in headlines cov-
ering the High Court judgment in Akhter. The Telegraph described the decision as a 
“British court recognises sharia law in landmark divorce case” (Kate McCann, Brit-
ish Court Recognises Sharia Law in Landmark Divorce Case, The Telegraph (Aug. 
1, 2018), https://www.telegraph.co.uk/news/2018/08/01/british-court-recognises-sha-
ria-law-landmark-divorce-case/); while the Daily Mail claimed that “British Court 
recognise sharia law for the first time” (Cheyenne Roundtree, Landmark Ruling sees 
British Court Recognise Sharia Law for the First Time as Judge Rules Wife Married 
in Islamic Ceremony Can Make Claim on Husband’s Assets Under UK law, Daily 
Mail (Aug. 2, 2018), https://www.dailymail.co.uk/news/article-6018133/Landmark-
ruling-sees-British-court-recognise-sharia-law-time.html). In contrast, The Guardian 
framed the judgment by emphasizing its legal implications, with the headline: “En-
glish law applies to Islamic marriage, judge rules in divorce case” (Harriet Sherwood, 
English Law Applies to Islamic Marriage, Judge Rules in Divorce Case, The Guard-
ian (Aug. 1, 2018), https://www.theguardian.com/law/2018/aug/01/english-law-ap-
plies-to-islamic-marriage-judge-rules-in-divorce-case).

118	 Sociological research shows that Muslim women reaffirm their reli-
gious identity by choosing religious-only marriages while still engaging with the for-
mal legal system to claim their secular rights. Simran Kalra, Religious Knowledge and 
Legal Rights: A Study of Nikah and Secular Marriage Among South Asian Muslim 
Women in England, in Relationship Rights and Legal Pluralism: The Inadequacy 
of Marriage Laws in Europe 157, 157–72 (Mateusz Stępień and Anna Juzaszek eds., 
2025).
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protections historically designed to safeguard homemakers and 
dependent spouses.

This article identifies three interlinked stages in the de-
velopment of the NQC test. In the first stage, judges applied the 
doctrine of “non-marriage” primarily, though not exclusively, 
to polygamous religious-only marriages conducted in England 
and Wales, as illustrated in Gandhi, Sharbatly, and El Gamal.119 
Even so, courts often extended some financial protections to 
wives by employing alternative mechanisms. These included 
the presumption of marriage, applied in both monogamous and 
polygamous contexts (e.g., Bath and AM); the inclusive “hall-
marks of marriage” test (e.g., Gereis and G); and liberal stat-
utory interpretation informed by ECHR principles and equity 
(as in Akhter).

The Court of Appeal’s judgment in AG v. Akhter and 
Others marked a decisive shift. The judges formulated the NQC 
test to distinguish between void marriages and non-marriages, 
thereby denying financial relief under the Matrimonial Causes 
Act 1973 to parties to religious-only marriages, whether mo-
nogamous or polygamous. Unlike the hallmarks test, the NQC 
test has a narrow scope. It was designed to exclude ceremonies 
that fail to comply with any statutory formality from the reg-
ulatory framework, with the specific objective of withholding 
remedies under the Matrimonial Causes Act 1973. Notably, the 
test does not identify which formalities are essential for recog-
nition; rather, it operates as a negative device to demarcate void 
marriages from non-marriages, not to determine recognition of 
marriages themselves.

119	 Polygamous marriages are not a significant portion of religious-only 
marriages as research conducted in 2017 showed that just over 10 per cent of 903 
women interviewed in the UK were in religious-only polygamous Muslim marriages. 
Rajnaara C. Akhtar, “The Truth About Muslim Marriages”: 60% of Muslim Women 
Surveyed Are in Marriages Not Recognised by Law, True Vision (Nov. 21, 2017), 
https://www.truevisiontv.com/films/the-truth-about-muslim-marriages; Rajnaara C. 
Akhtar, Modern Traditions in Muslim Marriage Practices: Exploring English Narra-
tives, 7 Oxford J.L. & Religion 427, 446–54 (2018). Naqvi observes that rather than 
engaging with the social and relational realities underpinning these unions, English 
law tends to categorize them as “non-existent” marriages. Zainab Batul Naqvi, Po-
lygamy, Policy and Postcolonialism in English Marriage Law: A Critical Fem-
inist Analysis 46–47 (2023).
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Because of its narrow scope, the NQC test has not dis-
placed the hallmarks test. In recent judgments, judges have 
faced two challenges. First, they have been unable to locate an 
equivalent to the NQC test in foreign jurisdictions (e.g., Tousi 
and Coventry City Council). Second, they have found that the 
NQC test cannot be used to distinguish valid marriages from 
invalid ones (whether voidable or void) because it is a negative 
test concerned only with the void/non-marriage divide. As the 
NQC test does not specify which formalities are required for a 
qualifying ceremony under section 49 of the Marriage Act 1949, 
judges have continued to rely on the hallmarks test to identify 
the positive features of a marriage. Consequently, the two tests 
coexist and overlap. 

Normatively, the NQC test raises important questions. 
Its uncertain statutory foundation and its restrictive application 
risk undermining the remedial purpose of section 11 of the Mat-
rimonial Causes Act 1973 and disproportionately disadvantage 
religious minorities, particularly wives and widows.120 In com-
parative perspective, English law stands apart: while Australia 
and many Muslim-majority jurisdictions require registration, 
they often provide limited recognition or evidentiary presump-
tions for unregistered marriages rather than excluding them alto-
gether.121 The challenge, therefore, is one of reform. 

English law requires a principled framework that bal-
ances certainty with substantive fairness. The present reliance 

120	 A handful of reported cases apply the non-marriage (NQC) analysis 
beyond matrimonial finance, notably in child abduction and widow’s benefits. In Nor-
thumberland & Durham Prop. Tr. Ltd. v. Ouaha [2014] EWCA Civ 571 (Eng.), the 
Court of Appeal rejected a widow’s claim to succeed to a statutory tenancy under the 
Rent Act 1977 on the basis that her mosque ceremony in England was a non-marriage. 
In Akhtar v. Sec’y of State for Work & Pensions [2022] 1 WLR 421 (Eng.), the Court 
of Appeal dismissed a widow’s claim to a bereavement payment under the Social Se-
curity Contributions and Benefits Act 1992 because, at the time of celebration, the 
marriage was polygamous and therefore not capable of recognition for the relevant 
statutory purpose. The NQC also adversely affect the rights of fathers. In A v. H (Reg-
istrar General for England and Wales intervening) [2010] 1 FLR 1 (Eng.), the court 
held that the father had no rights of custody under the 1980 Hague Child Abduction 
Convention because his religious-only nikāḥ in England was a non-marriage.

121	 Rajnaara C. Akhtar, Ghena Krayem & Anisa Buckley, Vesting Powers 
in Officiants: Reforming Weddings Law in England and Wales; Lessons from Austra-
lia’s Muslim Communities, 35 Child & Fam. L.Q. 49, 50 (2023).
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on the unstable and judge-made category of the “non-marriage” 
risks undermining both. One judicial response, as suggested in 
earlier judgments, would be to confine non-marriage to sham, 
fictitious, or purely play-acted ceremonies, where neither party 
intended to enter into a marriage and where the event lacked 
the objective characteristics of a marital union.122 This would 
preserve certainty while preventing the concept of non-marriage 
from being applied to relationships that in substance functioned 
as marriages. A more comprehensive solution lies in legislative 
reform of the law of weddings, as proposed by the Law Com-
mission.123 By shifting the focus away from rigid formalities tied 
to venue and authorized officiants and toward advance notice 
and registration, Parliament could clarify the legal status of reli-
gious-only ceremonies without undermining the integrity of the 
marriage regime. Such reform would reduce reliance on judicial 
categorization and provide clearer guidance to couples, religious 
communities, and courts. Either approach would better align 
marriage law with its underlying policy: to protect the vulnera-
ble, to regulate family life consistently, and to reflect the plural 
social realities of contemporary England and Wales.

Returning to Ms. Akhter, she eventually qualified as a 
solicitor after a sixteen-year gap and secured a series of court 
orders against Mr. Khan concerning access to the matrimonial 
home, child arrangements, and parental responsibility. She ulti-
mately settled her dispute following the High Court’s judgment. 
In the end, not all was lost; yet Mr. Khan retained much of the 
property accumulated during their relationship, while she had 
devoted two decades to caring for their family as a homemaker. 
The NQC test has undoubtedly brought greater clarity, but it also 
narrows the reach of legal protection at the very point where it 
is most needed. Rather than extending the regulatory regime to 

122	 Gereis v. Yagoub [1997] 1 FLR 854, 861 (Eng.); A-M v. A-M (Di-
vorce: Jurisdiction: Validity of Marriage) [2001] 2 FLR 6, [55] (Eng.); Akhter v. Khan 
[2018] EWFC 54, [81] (Eng.).

123	 Law Comm’n, supra note 5, at 425–49. On Oct. 2, 2025, UK’s Min-
istry of Justice announced that the wedding law will be reformed in accordance with 
the Law Commission recommendations. Ministry of Justice, Major boost to economy 
through wedding law reform, Gov.UK (Oct. 2, 2025), https://www.gov.uk/govern-
ment/news/major-boost-to-economy-through-wedding-law-reform.
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safeguard the financial rights of homemakers, the NQC test re-
stricts those rights, leaving wider scope for religious norms to 
operate in the shadow of the formal legal system. This outcome 
reflects not judicial impartiality but the exercise of secular state 
authority in defining which family forms count for legal recogni-
tion.124 As feminist and family law scholars have long observed, 
the law’s claim to impartiality often masks its role in reproducing 
hierarchies and reinforcing vulnerability.125 In the context of re-
ligious-only marriages, the NQC test exemplifies how formalist 
reasoning entrenches structural inequality under the guise of doc-
trinal clarity, legal certainty, and judicial consistency. 

124	 Asad, supra note 3, at 181–201; Saba Mahmood, Religious Differ-
ence in a Secular Age: A Minority Report 190–95 (2015).

125	 Carol Smart, Feminism and the Power of Law 20–25 (1989); Mar-
tha Minow, Making All the Difference: Inclusion, Exclusion, and American 
Law 40–47 (1990).
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Abstract
This article traces the long-term historical development of Islamic doctrine 
on takfīr (excommunication, declaring a self-professed Muslim to be a dis-
believer). I focus on a line of influential scholars associated with the ahl 
al-ḥadīth and the Ḥanbalī school—Ibn Ḥanbal (d. 241/855), Ibn Taymiyya 
(d. 728/1328), and Muḥammad Ibn ʿAbd al-Wahhāb (d. 1206/1792)—and ex-
amine how these scholars view takfīr in relation to three key topics: non-ap-
plication of the sharīʿa, denial of Allah’s attributes (ṣifāt), and shirk (taking a 
being other than Allah as a god). In addition, I document the scholars’ vary-
ing approach to the “excuse for ignorance” (al-ʿudhr bi’l jahl) that prevents 
takfīr for individuals who lack knowledge of relevant Islamic teachings and 
examine the role of historical events and politics in shaping the development 
of the takfīr doctrine, with the focus of scholars’ attention shifting according 
to the circumstances confronting them. 

Keywords: criminal law, disbelief (shirk), excommunication (takfīr), “ex-
cuse for ignorance,” jihād, mitigation, punishment, Salafis, sharīʿa 
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Introduction*

T akfīr is one of the most important concepts in the Islamic tra-
dition. It means “excommunication,” or declaring a self-pro-

fessed Muslim to be a kāfir (non-Muslim).1 Those declared kā-
firs are to be punished with death and fought through religious 
warfare (jihād).2 The earliest Muslim sects were intensely con-
cerned with the topic of takfīr and frequently excommunicat-
ed one another (e.g., the Khārijīs, Murjiʾīs, Shīʿīs, Muʿtazilīs).3 
Around the eleventh century CE, Muslims (arguably) adopted 
a more restrained attitude towards takfīr.4 Nevertheless, move-
ments that favored less restraint arose periodically.5

The present article examines the long-term development 
of takfīr doctrine among the ahl al-ḥadīth/Ḥanbalīs. The ahl al-
ḥadīth emerged between the late eighth and early ninth centuries 
CE and were the dominant theological school in the early Sunnī 
sect.6 All early Muslim sects acknowledged the Qurʾān’s author-
ity. They also granted some authority to ḥadīth reports while 

*	 Acknowledgments: I would like to express my thanks to Indonesian 
International Islamic University for supporting the research that made this article pos-
sible. In particular, I wish to thank Dr. Jamhari Makruf (the Rector), and Dr. Yanwar 
Pribadi (Dean of the Faculty of Islamic Studies). Additionally, I wish to thank Maggie 
Sager and the two anonymous reviewers for their assistance and valuable feedback on 
the manuscript.

1	 Given its Christian origins and connotations, the term “excommunica-
tion” is not ideal. However, it is the most suitable English translation for takfīr. 

2	 See Sherman Jackson, On The Boundaries of Theological Tol-
erance in Islam (2002); Yohanan Friedmann, Tolerance and Coercion in Islam 
121–59 (2003); Camilla Adang, Hassan Ansari & Maribel Fierro (Eds.), Accu-
sations of Unbelief in Islam (2016); Hussam Timani, Takfīr in Islamic Thought 
(2018).

3	 See Michael Cook, Commanding Right and Forbidding Wrong in 
Islamic Thought 393–429 (2004); Jeffrey Kenney, Muslim Rebels 19–54 (2006); 
1–5 Josef van Ess, Theology and Society in the Second and Third Centuries of 
the Hijra (2020); Adam Gaiser, Sectarianism in Islam (2023).

4	 Evidence for this will be presented below. 
5	 E.g., Almohads, Qadizadelis, Wahhābīs. See Adang et al., supra note 

2; Timani, supra note 2.
6	 See Christopher Melchert, The Formation Of The Sunni Schools 

Of Law, 9th–10th Centuries C.E. (1997); Wesley Williams, Aspects of the Creed of 
Imam Ahmad Ibn Hanbal: A Study of Anthropomorphism in Early Islamic Discourse, 
34 Int’l J. Middle E. Stud. 441–63 (2002); Nimrod Hurvitz, The Formation of 
Hanbalism (2002); Gaiser, supra note 3 at 147–65; Ahmad Khan, Heresy And The 
Formation of Medieval Islamic Orthodoxy (2023).
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recognizing that many reports were untrustworthy or fabricated. 
The ahl al-ḥadīth differed from other sects in three basic ways. 
First, they granted maximal authority to ḥadīth reports. Second, 
they systematically compiled these reports in large collections 
(e.g., Mālik’s Muwaṭṭaʾ , Ibn Ḥanbal’s Musnad, al-Bukhārī’s 
Ṣaḥīḥ). Third, they favored a strongly literalistic approach to the 
interpretation of scriptural texts (nuṣūṣ), that is, the Qurʾān and 
ḥadīth reports. Other sects were less trusting of ḥadīth reports 
and more open to non-literal forms of scriptural interpretation. 
Ibn Ḥanbal (d. 241/855) was the most important authority among 
the ahl al-ḥadīth. Over the ninth and tenth centuries, the majority 
of the ahl al-ḥadīth evolved into the Ḥanbalī theological and le-
gal school. Nevertheless, around the eleventh century, the ahl al-
ḥadīth/Ḥanbalīs would lose their position as the dominant Sunnī 
theological school to the Ashʿarī and Māturīdī schools. (These 
two theological schools were adopted by the Shāfiʿī, Ḥanafī, and 
Mālikī legal schools). Three figures played a leading role in shap-
ing ahl al-ḥadīth/Ḥanbalī doctrine on takfīr: Ibn Ḥanbal and the 
later Ḥanbalī scholars Ibn Taymiyya (d. 728/1328) and Muḥam-
mad Ibn ʿAbd al-Wahhāb (d. 1206/1792). 

Existing studies of takfīr focus heavily on individuals, 
sects, and movements that many Muslims and non-Muslims 
perceive as endorsing sweeping forms of excommunication.7 
Nevertheless, such studies generally do not examine the long-
term development of takfīr doctrine over time. Thus, many re-
gard Ibn Taymiyya and Ibn ʿAbd al-Wahhāb as two of Islam’s 
most influential advocates for wide-ranging excommunication. 
Consequently, studies have given significant attention to these 
figures, as have the Wahhābī and Salafī movements that their 
ideas inspired.8 However, such studies do not provide a broader 
history of Ḥanbalī takfīr doctrine. The present article takes up 

7	 Jackson, supra note 2; Adang et al., supra note 2; Timani, supra note 2.
8	 Ahmad Dallal, The Origins and Objectives of Islamic Revivalist 

Thought, 1750–1850, 113 J. Am. Oriental Soc’y 341–59 (1993); David Commins, 
The Wahhabi Mission And Saudi Arabia (2006); Denise Aigle, The Mongol Inva-
sions of Bilād al-Shām by Ghāzān Khān and Ibn Taymīyah’s Three “Anti-Mongol” 
Fatwas, 11 Mamlūk Stud. Rev. 89–120 (2007); Jon Hoover, Ibn Taymiyya between 
Moderation and Radicalism, in Reclaiming Islamic Tradition 177–203 (Elisabeth 
Kendall & Ahmad Khan eds., 2016); Cole Bunzel, Wahhabism (2023); Mehdi Berri-
ah, Ibn Taymiyya as a Hermeneutical Paradigm: Reception and Reactivation of Medi-
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this task by addressing several interrelated topics which have 
not been covered in earlier research. It examines the takfīr doc-
trine of Ibn Ḥanbal and the “early” ahl al-ḥadīth (i.e., those who 
lived between the eighth and tenth centuries). It also explains 
how their ideas relate to the takfīr doctrine of Ibn Taymiyya and 
Ibn ʿAbd al-Wahhāb. To do this, the article examines three key 
topics related to takfīr. Though linked to one another, these top-
ics have not been analyzed together in previous studies. 

The first topic concerns non-application of the sharīʿa 
(i.e., failing to implement sharīʿa rulings in judgement and gov-
ernance). I argue that Ibn Ḥanbal and the early ahl al-ḥadīth 
strongly opposed excommunicating governments or rebelling 
against them for non-application of the sharīʿa. They asso-
ciate such behavior with heretical Khārijī beliefs. Ibn Taymi-
yya and Ibn ʿAbd al-Wahhāb take a more complicated stance. 
Although they caution against illicit rebellion, they also argue 
for excommunicating governments that severely fail in applying 
the sharīʿa. Moreover, Ibn Taymiyya and Ibn ʿAbd al-Wahhāb 
put their ideas into practice. Ibn Taymiyya excommunicated the 
Mongol government and mobilized a jihād campaign against 
them. Ibn ʿAbd al-Wahhāb did likewise with the Ottoman gov-
ernment and their allies. 

The second topic concerns denial of Allah’s attributes 
(ṣifāt) (i.e., denying that scriptural descriptions of Allah are 
true in any literal or semi-literal sense). I argue that Ibn Ḥan-
bal strongly promotes excommunicating individuals for denying 
Allah’s attributes. On the other hand, Ibn Ḥanbal also endors-
es an “excuse for ignorance” (al-ʿudhr bi’l-jahl). This means 
that a person can be pardoned for egregious beliefs and actions 
if he or she lacks knowledge of relevant Islamic teachings. An 
ignorant person of this type is not to be excommunicated. Like 
Ibn Ḥanbal, Ibn Taymiyya holds that denial of Allah’s attributes 
merits takfīr. Nevertheless, Ibn Taymiyya also tightly restrains 
such takfīr by maximally expanding the notion of an excuse for 
ignorance. He asserts that even highly educated religious schol-
ars deserve to be excused. Furthermore, he holds that, in later 

eval Islamic Thought in the Jihadist Discourse of Ayman al-Zawahiri, 4 Ijtihad J. for 
Islamic & Arabic Stud. 21 (2025); Daniel Lav, Salafi Political Theology (2025).
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Islamic times, ignorance has spread so widely that entire societ-
ies deserve to be excused. While Allah’s attributes are a central 
concern of Ibn Ḥanbal and Ibn Taymiyya, Ibn ʿAbd al-Wahhāb 
shows little interest in this matter. 

The third topic pertains to shirk (i.e., taking a being oth-
er than Allah as a god). I argue that Ibn Ḥanbal and the early 
ahl al-ḥadīth do not believe that there is a great risk of Muslims 
falling into shirk. They exhibit a comparatively tolerant attitude 
towards practices like seeking blessings from graves and relics, 
as well as making requests from dead persons, jinn, and angels. 
On the other hand, for Ibn Taymiyya and Ibn ʿAbd al-Wahhāb, 
such practices raise deep concerns over shirk, and in many 
cases can justify takfīr. Nevertheless, Ibn Taymiyya tightly re-
strains takfīr by granting an expansive excuse for ignorance to 
Muslims guilty of shirk. By contrast, Ibn ʿAbd al-Wahhāb min-
imizes the excuse for ignorance. Furthermore, he advocates for 
excommunicating those guilty of shirk, and for waging jihād 
campaigns against them. 

Besides providing a general history of Ḥanbalī takfīr 
doctrine, the article makes three additional contributions. First, 
unlike previous studies, it explains the origins and develop-
ment of the “excuse for ignorance” as a crucial component of 
takfīr doctrine. Second, by taking a long-term view, the article 
is able to explain the role of historical contingency in shap-
ing takfīr doctrine. I argue that takfīr doctrine moved along 
an unpredictable trajectory and was reoriented multiple times 
by particular events. During the seventh and eighth centuries, 
Muslim thinking on takfīr focused on non-application of the 
sharīʿa and whether this justified political rebellion. However, 
debates on these matters subsided as the emerging ahl al-ḥadīth 
took strong stances against Khārijism and rebellion. During 
the ninth century, Muslim thinking on takfīr came to focus on 
the denial of Allah’s attributes. This was largely due to ʿAb-
bāsid state policies that sought to impose a particular Muʿtazilī 
understanding of Allah’s attributes. Following the ninth cen-
tury, Muslim societies gradually ascribed increasing power to 
dead prophets and saints while introducing elaborate rituals for 
interacting with them. By the twelfth century some Muslims 
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began strongly criticizing these developments as shirk, while 
reorienting takfīr doctrine towards a greater focus on shirk. 
Third, the article explains the role of politics in shaping tak-
fīr doctrine. Existing studies recognize that particular political 
commitments underlie the views of Ibn Ḥanbal, Ibn Taymiyya, 
and Ibn ʿAbd al-Wahhāb.9 However, the present article goes a 
step further by highlighting shared features of their thinking on 
takfīr. Hence, all three figures strongly advocate loyalty to the 
governments under which they lived. They put forth an under-
standing of takfīr that rejects excommunicating these govern-
ments or rebelling against them. Moreover, Ibn Taymiyya and 
Ibn ʿAbd al-Wahhāb advocate excommunicating and fighting 
enemy foreign governments. While the takfīr doctrine of such 
figures cannot be reduced to politics, it is partly influenced by 
political loyalties. 

Although texts written by Ibn Taymiyya and Ibn ʿAbd 
al-Wahhāb are readily available, matters are more problematic 
when it comes to Ibn Ḥanbal. Numerous texts and opinions are 
attributed to him, but such attributions are often contentious.10 In 
some cases, material attributed to Ibn Ḥanbal was generated (at 
least in part) by early Ḥanbalī scholars living within a century 
or two of his life. For the sake of simplicity, the present article 
will concentrate on early and widely accepted reports about Ibn 
Ḥanbal’s opinions, with the understanding that some of these 
opinions may in fact originate with early Ḥanbalī scholars.

I structure the article as follows. I begin by introducing 
classic Sunnī takfīr doctrine. Next, I discuss the takfīr doctrine 
of Ibn Ḥanbal and the early ahl al-ḥadīth with respect to non-ap-
plication of sharīʿa, denial of Allah’s attributes, and shirk. I 
treat these topics in order of their historical emergence, which 
I argue must be kept in mind to understand the development of 
early ahl al-ḥadīth takfīr doctrine. In the next sections, I discuss 
Ibn Taymiyya’s takfīr doctrine with respect to denial of Allah’s 

9	 Hoover, supra note 8; Khan, supra note 6, at 184–205; Bunzel, supra 
note 8, at 27.

10	 Abdul Hakim al-Matroudi, The Ḥanbalī School Of Law And Ibn 
Taymiyya 10–13 (2006);

Andrew McLaren, Ibn Ḥanbal’s Refutation of the Jahmiyya, 140 J. Am. 
Oriental Soc’y 901 (2022).
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attributes, then shirk, and then non-application of sharīʿa. Here, 
I address non-application of sharīʿa last because it occupies a 
less important place in Ibn Taymiyya’s thought. Finally, I dis-
cuss Ibn ʿAbd al-Wahhāb’s takfīr doctrine with respect to shirk 
and non-application of sharīʿa. This reflects the fact that shirk 
dominates Ibn ʿAbd al-Wahhāb’s thought, and he does not en-
gage with the subject of Allah’s attributes. 

Section I: Classic Sunnī Takfīr Doctrine

Classic Sunnī takfīr doctrine crystallized around the eleventh cen-
tury and received its most systematic and authoritative expres-
sion in the work of the Ashʿarī theologian Abū Ḥāmid al-Ghāzalī 
(d. 505/1111).11 Classic doctrine is a useful point of departure in 
thinking about the long-term development of Sunnī thinking on 
takfīr. Although classic doctrine is complex and multifaceted, 
it is shaped by four key ideas. First, generally speaking, people 
can be excommunicated for incorrect beliefs but not incorrect 
actions. However, as we will see, many early Muslims, includ-
ing the ahl al-ḥadīth, were more open to excommunicating peo-
ple for incorrect actions. Second, people merit takfīr when they 
reject the teachings of Prophet Muḥammad (i.e., they disbelieve 
in them).12 Third, takfīr should be avoided to the greatest ex-
tent possible.13 One oft-cited ḥadīth report quotes the Prophet as 
warning: “If a man says to his brother ‘O kāfir,’ then it is true of 
one of them.”14 To restrain takfīr, classic doctrine stipulates that 
individuals can only be excommunicated for rejecting Prophetic 
teachings that have been proven with certainty (such that they 

11	 See Abū Ḥāmid al-Ghazālī, Fayṣal al-tafriqa bayna al-Islām 
wa’l-zandaqa (Dār al-Minhāj 2017); Abū Ḥāmid al-Ghazālī, al-Iqtiṣād fī al-
iʿtiqād 133–38 (Dār al-Kutub al-ʿIlmiyya 2004); Jackson, supra note 2; Also see 
Adang et el., supra note 2, at 8; Timani, supra note 2, at 75–94; Frank Griffel, Al-
Ghazālī’s Philosophical Theology 111–22 (2009). Other examples of classic takfīr 
doctrine include 1 Yaḥyā b. Sharaf al-Nawawī, al-Minhāj sharḥ Ṣaḥīḥ Muslim 
b. al-Ḥajjāj 150 (Dār Iḥyāʾ al-Turāth al-ʿArabī 1392 AH); 9 Muwaffaq al-Dīn Ibn 
Qudāma, al-Mughnī 11–13 (Maktabat al-Qāhira 1969).

12	 See al-Ghazālī, Fayṣal, supra note 11, at 84–85.
13	 Id. at 82.
14	 8 Muḥammad b. Ismāʿīl al-Bukhārī, Ṣaḥīḥ al-Bukhārī 73 (Dār al-

Taʾṣīl 2012).
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are “necessarily known” or maʿlūm min al-dīn bi’l-ḍarūra).15 
Notably, the early ahl al-ḥadīth do not posit any limitation of 
this kind, which is one reason why their takfīr is less restrained. 
The fourth key idea is the excuse for ignorance (al-ʿudhr bi’l-
jahl). The Qurʾān indicates that people are not held responsible 
for unintentional sins due to lack of knowledge.16 Based on this, 
classic doctrine asserts that a person cannot be excommunicated 
for rejecting one of the Prophet’s teachings out of ignorance.17 
However, to better understand the four preceding ideas, some 
further clarifications are needed. 

Classic doctrine holds that the Prophet’s teachings are 
proven through valid evidence (dalīl, pl. dalāʾil). The three 
most important sources of evidence are the Qurʾānic text, Pro-
phetic ḥadīth reports, and consensus opinions (ijmāʿ). The ahl 
al-ḥadīth hold a broadly similar view. In discussing evidence, 
classic doctrine gives significant attention to the question of how 
the Prophet’s teachings may be proven with certainty. Here the 
theory of tawātur is central.18 This theory originated in Greek 
philosophy and was then gradually adapted by Muʿtazilī and 
Ashʿarī scholars.19 The theory posits that one may obtain certain 
(i.e., ḍarūrī) knowledge about historical facts if they are corrob-
orated by a sufficiently large number of separate contemporane-
ous reports. For example, we know with certainty that Napoleon 
invaded Egypt in 1798 because various Egyptian, French, and 
British officials from the time reported this fact. Similarly, a suf-
ficiently large number of separate contemporaneous reports can 
prove with certainty that the Prophet made particular statements 
or performed particular actions. 

Classic doctrine asserts that the Qurʾānic text is proven 
with certainty through tawātur.20 Put differently, there is a suf-

15	 al-Ghazālī, Fayṣal, supra note 11, at 84; al-Nawawī, supra note 11, 
at 150; 12 Shihāb al-Dīn al-Qarāfī, al-Dhakhīra 28–29 (Dār al-Gharb al-Islāmī 
1994).

16	 See, e.g., Qurʾān 2:286, 33:5.
17	 al-Ghazālī, Fayṣal, supra note 11, at 84; al-Nawawī, supra note 11, 

at 150; Ibn Qudāma, supra note 11, at 11–13; 28 Ibn Taymiyya, Majmūʿ al-fatāwā 
500–01 (Majmaʿ al-Malik Fahd 2004).

18	 See generally Suheil Laher, Tawātur In Islamic Thought (2025).
19	 Laher, supra note 18, at 20–30.
20	 Id. at 105–152,199–200.
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ficiently large number of contemporaneous reports to establish, 
beyond doubt, that the Prophet proclaimed a Qurʾānic text that 
matches the text used by later generations.

Matters are more complicated with respect to ḥadīth re-
ports. Classic doctrine recognizes that many ḥadīth reports are 
untrustworthy (ḍaʿīf ) or outright fabrications (mawḍūʿ). More-
over, even a report with a sound chain of transmitters (ṣaḥīḥ) 
cannot prove the Prophet’s actions and statements with cer-
tainty. On the other hand, classic doctrine asserts that, in some 
cases, there exists a sufficiently large number of separate con-
temporaneous ḥadīth reports to prove things about the Prophet 
beyond doubt. These are known as tawātur reports (al-ḥadīth 
al-mutawātir). In rare instances, separate reports prove the ex-
act wording of a statement made by the Prophet (al-tawātur 
al-lafẓī). However, far more often, these reports simply prove 
some more general fact about him (al-tawātur al-maʿnawī).21 
For example, it is known that the Prophet taught that sinners 
will be punished in their graves (ʿ adhāb al-qabr), and that Mus-
lims must recite al-Fātiḥa in their daily prayers.22 One may 
doubt individual reports about the precise words or actions he 
used to communicate these teachings. However, the large and 
varied body of reports definitively establishes the basic fact that 
he taught these things. 

Classic doctrine holds that the Prophet’s teachings can 
only be proven with certainty through the Qurʾān, tawātur ḥadīth 
reports, and (in the view of some) consensus opinions. Conse-
quently, a person may only be excommunicated for rejecting a 
Prophetic teaching established by such evidence. By contrast, 
teachings based on non-tawātur ḥadīth reports cannot justify 
takfīr.23 Notably, although the early ahl al-ḥadīth are familiar 
with the theory of tawātur, it plays little role in their thinking 
about takfīr.24 

One important additional issue pertains to interpretation. 
Classic takfīr doctrine holds that, when interpreting scriptural 
texts, literal and apparent meaning (al-ḥaqīqa, al-ẓāhir) takes 

21	 Id. at 134,169–71.
22	 Id. at 43–45.
23	 al-Ghazālī, Fayṣal, supra note 11, at 84–85.
24	 Laher, supra note 18, at 37–45.
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precedence.25 Departure from such meaning (taʾwīl) is not nec-
essarily unacceptable, but it requires justification. There is a 
special hostility towards forms of interpretation that understand 
scripture in ways that are highly metaphorical (al-majāz) or es-
oteric (al-bāṭin). Significant departures from literal and appar-
ent meaning can justify takfīr, especially where they function 
to negate central Islamic theological beliefs and sharīʿa rules. 
For instance, Muslim philosophers (falāsifa) and Ismāʿīlī Shīʿīs 
challenged the belief in a literal hell, the belief that Allah created 
matter, the obligation to pray five times daily, and the obligation 
to fast during Ramaḍān. Both groups were excommunicated de-
spite justifying their views through metaphorical and esoteric 
interpretations of scripture.26 We will see that classic doctrine 
is somewhat more tolerant of non-literal interpretation than the 
early ahl al-ḥadīth. 

Finally, we come to the excuse for ignorance. According 
to classic doctrine, some Muslims lack knowledge of Prophet-
ic teachings that have been proven with certainty. When these 
ignorant Muslims reject such teachings, they are not to be im-
mediately excommunicated. Rather they must be provided with 
knowledge to remove the ignorance. Such usually involves pre-
senting scriptural texts along with explanations of these texts. 
This is sometimes referred to as “establishing the proof” (iqāmat 
al-ḥujja).27 After receiving knowledge, the erring Muslim no 
longer has an excuse. Hence, if he or she persists in rejection, 
then takfīr is necessary.28 

The excuse for ignorance is not granted to everyone. 
Hence, it is assumed that virtually all Muslims are aware of basic 
Islamic teachings, including many which have been established 
with certainty (e.g., that hell exists, that alcohol is forbidden). 

25	 al-Ghazālī, Fayṣal, supra note 11, at 56–81, 87–88; Griffel, supra 
note 11, at 111–22.

26	 Abū Ḥāmid al-Ghazālī, Faḍāʾiḥ al-bāṭiniyya 46–47 (Muʾassasat 
Dār al-Kutub al-Thaqāfiyya 1964); id., al-Munqidh Min al-ḍalāl 193 (Dār al-Ku-
tub al-Ḥadītha 1979); Griffel, supra note 11, at 111–22.

27	 12 Ibn Taymiyya, supra note 17, at 500–1. Also see 3 al-Jāḥiẓ, 
Rasāʾil al-Jāḥiẓ 292 (Maktabat al-Khānjī 1964); 3 Ibn Taymiyya, Kitāb Jāmiʿ al-
masāʾil 145–46, 151 (Dār Ibn Ḥazm, 2019).

28	 1 al-Nawawī, supra note 11, at 150; 9 Ibn Qudāma, supra note 11, at 
11–13.
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Generally speaking, Muslims cannot claim ignorance in these 
matters. There are only limited exceptions. Islamic legal texts 
commonly mention two situations. One is the case of the new 
convert. The other is the person who lives in an isolated area 
with no access to Islamic learning.29 We will see that the early 
ahl al-ḥadīth also endorse a type of excuse for ignorance—albe-
it one that is somewhat more vaguely defined. 

Section II: Ibn Ḥanbal and the Early Ahl al-Ḥadīth 
on Non-Application of the Sharīʿa

Contrary to classic doctrine, earlier forms of Muslim thought are 
more open to excommunicating people for incorrect actions (as 
well as beliefs). Indeed, (arguably) the first theological contro-
versy in Islam concerns whether Muslims become kāfirs due to 
incorrect actions. The controversy is tied to particular Qurʾānic 
verses, many of which pertain to “hypocrites” (munāfiqūn). In 
the Qurʾān, the term “hypocrite” refers to individuals who claim 
to be Muslims but are actually kāfirs. The hypocrites are asso-
ciated with a faction of Muslims in Medina who politically op-
posed the Prophet and cultivated alliances with his non-Muslim 
enemies (especially the Jews of Medina). 

The Qurʾān describes hypocrites as doubting or disbe-
lieving in the Prophet but pretending otherwise.30 They also 
lack commitment to the Islamic message at the level of personal 
behavior. When it comes to pious acts like prayer and charity, 
hypocrites avoid them, lack sincere motivation, and often only 
do them to impress others.31 Hypocrites are also described as 
lacking in commitment to the Islamic message at a social and 
political level. Hence, they mock the Islamic message and the 
believers.32 They avoid offering military and financial support to 
the Muslim community33 and encourage others to do the same.34 

29	 al-Ghazālī, Fayṣal, supra note 11, at 84; al-Nawawī, supra note 11, 
at 150; Ibn Qudāma, supra note 11, at 11–13; Ibn Taymiyya, supra note 17, at 500–01

30	 Qurʾān 63:1–4, 33:12.
31	 Qurʾān 4:142, 9:67.
32	 Qurʾān 4:140, 9:64.
33	 Qurʾān 33:12–14, 63:7.
34	 Qurʾān 33:12–14, 63:7.
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They ally with non-Muslim enemies of the Muslims.35 They are 
ready to rebel against the Prophet if they see this as being in 
their interests.36 The Qurʾān also criticizes the hypocrites for 
refusing to submit to the legal and political judgements of the 
Prophet.37 Moreover, Qurʾān 5:44 states: “And those who do not 
judge (yaḥkum) according to what Allah has revealed, then they 
are kāfirs.” Such verses appear in debates over non-application 
of the sharīʿa. In classic Islamic writings, sharīʿa refers to the 
full corpus of Allah’s rulings (aḥkām) for regulating different 
aspects of human life, including worship, family relations, com-
mercial transactions, criminal punishment, warfare, and the like. 
Social groups and states are obliged to “apply” the sharīʿa by 
obeying its rulings and implementing them in governance and 
judgement. The preceding verses can be interpreted as suggest-
ing that social groups and government officials who do not apply 
the sharīʿa are hypocrites and/or kāfirs. 

Significantly, existing sources indicate that the Prophet 
never excommunicated or fought the hypocrites. He seems to 
have avoided excommunicating specific individuals so long as 
they claimed to be Muslims.38 

Ultimately, the Qurʾān itself does not lay down clear 
principles for differentiating Muslims from kāfirs, or for reg-
ulating takfīr. Controversy about these issues broke out im-
mediately after the Prophet’s death. At this time, Abū Bakr 
(d. 13/634) established a caliphal government and demanded 
the submission of all Muslims. A number of recently converted 
Arab tribes refused to submit and pay zakāt taxes to this gov-
ernment. Some also pledged allegiance to new prophets who 
had arisen among them.39 The government excommunicated 
the insubordinate tribes and successfully subdued them through 
jihād between 11/632 and 12/633. These events are known as 
“Wars of Apostasy” (ḥurūb al-ridda). Insofar as the caliphal 
government was understood as representing Islam, the tribes’ 
actions might be seen as opposition to the Islamic message on 

35	 Qurʾān 59:11–12, 5:51–55.
36	 Qurʾān 33:14, 63:8.
37	 Qurʾān 4:59–61.
38	 6 al-Bukhārī, supra note 14, at 441–42.
39	 E.g., Musaylima, Ṭulayḥa, al-Aswad al-ʿAnsī.
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a social and political level. Moreover, according to some Sunnī 
scholars (including Ibn Taymiyya), tribes that merely refused to 
pay zakāt taxes thereby rejected the sharīʿa. Consequently, they 
became apostates.40 

The issue of takfīr for non-application of the sharīʿa 
gained even more importance with the emergence of the Khārijīs 
in the mid-seventh century. Khārijīs deny that mere belief suf-
fices to make one Muslim. Actions in keeping with the sharīʿa 
are also necessary. Khārijīs excommunicated individuals who 
violated the sharīʿa by committing major sins (kabāʾ ir) such as 
wine drinking, fornication, and failure to apply the sharīʿa (i.e., 
failure to apply the Qurʾān and the ḥukm Allāh).41 Khārijīs also 
excommunicated governments that failed to apply the sharīʿa 
and rebelled against them with jihād campaigns. Based on these 
teachings, Khārijīs justified takfīr and jihād against the caliphs 
ʿUthmān b. ʿAffān (d. 35/656), ʿAlī b. Abī Ṭālib (d. 40/661), and 
Muʿāwiya b. Abī Sufyān (d. 60/680).

Opposing the Khārijīs, other early sects developed alter-
native positions on takfīr. The Murjiʾīs, who emerged in the late 
seventh century, hold that mere belief makes one Muslim. Thus, 
major sins (including failure to apply the sharīʿa) do not make 
one a kāfir.42 The Muʿtazilīs, who emerged in the mid-eighth 
century, hold that individuals who commit major sins are nei-
ther Muslims nor kāfirs. Rather, they have an intermediate status 
(al-manzila bayna al-manzilatayn). They are not excommunicat-
ed and killed in this life but will spend eternity in hell.43 

The ahl al-ḥadīth developed a position between that of 
the Khārijīs and the Murjiʾīs. Like the Khārijīs, the ahl al-ḥadīth 
hold that the criterion for being a Muslim includes both beliefs 
and actions.44 Ibn Abī Yaʿlā (d. 526/1131) attributes a creed to 

40	 Ibn Taymiyya, supra note 17, at 545. 
41	 Kenney, supra note 3, at 46; Van Ess, supra note 3, at 21–44; Gaiser, 

supra note 3, at 57–85.
42	 van Ess, supra note 3, at 173–262; Gaiser, supra note 3, at 126–36.
43	 Racha El Omari, The Muʿtazilite Movement (I): The Origins of the 

Muʿtazila, in The Oxford Handbook Of Islamic Theology 130–41 (Sabine 
Schmidtke ed., 2016); Timani, supra note 2, at 49–74; Gaiser, supra note 3, at 140.

44	 See ʿAbd Allāh al-Ḥumaydī, Uṣūl al-sunna 35–44 (Dār Ibn al-
Athīr 1997); 1 Abū al-Qāsim al-Lālakāʾī, Sharḥ uṣūl iʿtiqād ahl al-sunna wa’l-
jamāʿa 198 (Dār Ṭayba, 2003).
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Ibn Ḥanbal which reads: “Faith is speech and action (al-īmān 
qawl wa-ʿamal).”45 Because actions are essential to being Mus-
lim, a person with bad enough actions becomes a kāfir. However, 
whereas the Khārijīs assert that any grave sin renders one a kāfir, 
the ahl al-ḥadīth believe that only the worst grave sins have such 
an effect. The ahl al-ḥadīth commonly put abandoning prayer 
into this category. Ibn Ḥanbal’s Musnad includes a ḥadīth report 
that quotes the Prophet, saying, “The covenant (al-ʿahd) be-
tween us and them is the prayer. Whoever abandons it becomes 
a kāfir (kafara).”46 Abū Bakr al-Khallāl (d. 311/923) reports that 
Ibn Ḥanbal seems to have adopted this view.47 Ibn Abī Yaʿlā’s 
creed of Ibn Ḥanbal reads: “There is no act whose abandonment 
is kufr (unbelief) except the prayer. Whoever abandons it is a 
kāfir, and Allah has made his killing lawful.”48 Other ahl al-
ḥadīth scholars go somewhat further. Al-Ḥumaydī (d. 219/834) 
suggests that abandoning any of the five pillars (declaration of 
faith, prayer, fasting, zakāt, pilgrimage) can make one a kāfir.49 
Ḥarb al-Kirmānī (d. 280/893) indicates that even wine-drinking 
can make one a kāfir.50 

Significantly, the general view of later Sunnī scholars 
(outside the Ḥanbalī school) is that even the person who abandons 
prayer does not become a kāfir.51 This is partly because Ashʿarīs 
and Māturīdīs emphasize that being a Muslim is primarily, if not 
exclusively, a matter of belief (taṣdīq) rather than action.52 Com-
pared to classic takfīr doctrine, the early ahl al-ḥadīth are more 
open to the notion that bad actions justify takfīr. 

Studies on early Sunnism note that some (proto-)Sunnī fig-
ures like Abū Ḥanīfa (d. 150/767) were open to rebellion against 

45	 1 Ibn Abī Yaʿlā, Ṭabaqāt al-ḥanābila 243 (Maṭbaʿat al-Sunna 
al-Muḥammadiyya 1952).

46	 38 Aḥmad Ibn Ḥanbal, Musnad al-imām Aḥmad Ibn Ḥanbal 20 
(Muʾassasat al-Risāla 2001).

47	 Abū Bakr al-Khallāl, Aḥkām ahl al-milal wa’l-ridda min al-
jāmiʿ li-masāʾil al-imām Aḥmad Ibn Ḥanbal 471 (Dār al-Kutub al-ʿIlmiyya 1994).

48	 Ibn Abī Yaʿlā, supra note 45, at 243.
49	 al-Ḥumaydī, supra note 44, at 35–44.
50	 Ḥarb al-Kirmānī, Ijmāʿ al-salaf fī al-iʿtiqād kamā ḥakāh al-imām 

Ḥarb b. Ismāʿīl al-Kirmānī 48–49 (Dār al-Imām Aḥmad 2011).
51	 1 Abū al-Walīd Muḥammad b. Aḥmad Ibn Rushd, al-Muqaddimāt 

al-mumahhadāt 141–44 (Dār al-Gharb al-Islāmī 1988).
52	 See Timani, supra note 2, at 49–74.
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evil rulers. However, over the course of the eighth and ninth cen-
turies, Sunnī scholars became increasingly averse to rebellion, 
even when it was not accompanied by excommunication of rul-
ers.53 They associated rebellion with heretical Khārijī teachings. 

The early ahl al-ḥadīth hold that Muslims have an ob-
ligation to obey the ruler. Muslims should not excommunicate 
him or rebel against him, even if he blatantly violates the sharīʿa. 
While absent from the Qurʾān, this idea is found in many ḥadīth 
reports. Muslim (d. 261/875) records a famous report in which 
the Prophet says, “There will be leaders after me who do not fol-
low my guidance and do not adhere to my Sunna. Among them 
will be men with the hearts of devils in human bodies … listen 
and obey the ruler, even if your back is beaten and your wealth 
is taken—listen and obey (fa-smaʿ  wa-aṭiʿ ).”54 Ibn Abī Yaʿlā’s 
creed of Ibn Ḥanbal reads, “[We affirm] listening to and obeying 
the leaders and the Commander of the Believers—righteous and 
wicked …. It is not lawful for anyone among the people to kill 
the sultan or rebel against him ; whoever does so is an innova-
tor upon other than the Sunna and the path.”55 Similar ideas are 
echoed in the “Creed of the Two Rāzīs,” which records the ideas 
of major ahl al-ḥadīth scholars Abū Zurʿa al-Rāzī (d. 264/878) 
and Abū Ḥātim al-Rāzī (d. 277/890). The creed rejects Khāri-
jī views about major sins justifying takfīr. Furthermore, it links 
this with rejection of political rebellion. The creed first states, 
“We do not excommunicate the people of the qibla on account of 
their sins.” Immediately thereafter, the Creed explains the need to 
submit to rulers and says, “We do not hold that one should rebel 
(al-khurūj) against the rulers or fight during times of turmoil. We 
listen to and obey whoever Allah the Mighty and Majestic has 
placed in authority over us.”56 

Government officials welcomed ahl al-ḥadīth views of 
this kind and permitted them to spread. By the ninth century, 

53	 Muhammad Qasim Zaman, Religion and Politics Under The Early 
ʿAbbāsids 76–78, 97–98 (1997); Khan, supra note 6, at 184–205. See also Khaled 
Abou El Fadel, Rebellion and Violence in Islamic Law 100–233 (2001).

54	 3 Muslim b. al-Ḥajjāj, Ṣaḥīḥ Muslim 1476 (Maṭbaʿat ʿĪsā al-Bābī 
al-Ḥalabī wa-Shurakāʾuh 1955).

55	 Ibn Abī Yaʿlā, supra note 45, at 241–46.
56	 al-Lālakāʾī, supra note 44, at 199.
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such views came to dominate Sunnī discourse and undermined 
the notion that non-application of sharīʿa could justify takfīr or 
political rebellion. 

Section III: Ibn Ḥanbal and the Early Ahl al-Ḥadīth 
on the Denial of Allah’s Attributes

During the ninth century, Muslim thinking on takfīr came to fo-
cus increasingly on the issue of Allah’s ṣifāt. Ṣifāt may be trans-
lated as “attributes” or “descriptions.” 

Dating back to the eighth century, some Muslims have 
championed a highly transcendent concept of God, partially in-
fluenced by late antique Neoplatonic philosophy. The concept 
posits that Allah is (something like) an invisible spirit who is 
radically unlike humans, lacks a material body, and is not lim-
ited to a specific spatial location. Advocates of the transcendent 
concept cite scriptural texts that seem to describe Allah in this 
way. Thus, speaking of Allah, the Qurʾān says “there is nothing 
like Him,”57 and that “vision does not reach Him.”58 The Qurʾān 
also says, “The East and the West belong to Allah. So, wherev-
er you turn, there is the Face (wajh) of Allah.”59 On the other 
hand, some scriptural texts seem to conflict with the transcen-
dent concept. These texts suggest that there is a type of resem-
blance (tashbīh) between Allah and humans. Hence, the Qurʾān 
describes Allah as having “hands,”60 a “face,”61 and a “shin.”62 
He is also described as “speaking,”63 “hearing,”64 “loving,”65 
and being “angry.”66 Additionally, He is described as being lo-
cated in the sky and above a throne.67 

57	 Qurʾān 42:11.
58	 Qurʾān 6:103.
59	 Qurʾān 2:115.
60	 Qurʾān 38:75, 48:10.
61	 Qurʾān 2:115, 55:27.
62	 Qurʾān 68:42.
63	 Qurʾān 4:164, 2:253.
64	 Qurʾān 2:127.
65	 Qurʾān 2:195, 9:7.
66	 Qurʾān 1:7, 2:61.
67	 Qurʾān 7:54, 10:3, 67:16-17.
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Advocates of the transcendent concept include Jahm b. 
Ṣafwān (d. 128/746) and (more importantly) the Muʿtazilīs.68 
Such thinkers promoted non-literal interpretations of scriptur-
al texts that describe Allah as resembling human beings (es-
pecially those texts which suggest that Allah has a body). In 
their view, when scripture says Allah created things with His 
“hands,”69 this is a metaphor for His power.70 When scripture 
says that Allah is above a throne,71 this is a metaphor for Him 
ruling the universe like a king.72 Moreover, Allah does not lit-
erally “speak,” for “speaking” is a human action, and arguably 
implies that Allah has a tongue and mouth. Rather, Allah simply 
creates words and sounds that prophets perceive. The Qurʾān 
is “created” (makhlūq) in this manner.73 The ahl al-ḥadīth re-
fer to proponents of such views (e.g., Jahm, the Muʿtazilīs) as 
“Jahmīs” (al-Jahmiyya). 

The ahl al-ḥadīth deny that Allah genuinely resembles 
humans (tashbīh) or has a human-like material body. However, 
they tacitly accept some degree of resemblance between Allah 
and humans based on scriptural texts. Moreover, the ahl al-
ḥadīth (including Ibn Ḥanbal) transmit and endorse many ḥadīth 
reports which go beyond the Qurʾān in suggesting that Allah has 
a highly human-like bodily form. The most controversial reports 
indicate that Allah has the form of a curly-haired youth, and that 
He created angels from the light of His chest.74 (The Muʿtazilīs 
consider many of these to be fabrications.) The ahl al-ḥadīth also 
adopt a literalistic approach to these scriptural texts and insist on 

68	 See 3 van Ess, supra note 3, at 138–46; Gaiser, supra note 3, at 138–
46; David Bennett, The Muʿtazilite Movement (II): The Early Phase, in The Oxford 
Handbook Of Islamic Theology 142–58 (Sabine Schmidtke ed., 2016); Jon Hoover, 
God Spatially Above and Spatially Extended: The Rationality of Ibn Taymiyya’s Ref-
utation of Fakhr al-Dīn al-Rāzī’s Ashʿarī Incorporealism, 69 Arabica 626, 627–31 
(2022).

69	 Qurʾān 36:71, 38:75.
70	 Binyamin Abrahamov, The “Bi-lā Kayfa” Doctrine and Its Founda-

tions in Islamic Theology, 42 Arabica 365 (1995).
71	 Qurʾān 7:54, 10:3.
72	 Abrahamov, supra note 70, at 365; Hoover, supra note 68, at 631.
73	 See van Ess, supra note 3, at 305–8, 443–51; Farid Suleiman, Ibn 

Taymiyya and the Attributes of God 294–95 (2024).
74	 See Livnat Holtzman, Anthropomorphism in Islam 152–53, 201–2, 

246 (2018).
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avoiding non-literal interpretation. Their ideal (i.e., bi-lā kayf ) 
is simply affirming the truth of texts, without speculating fur-
ther on their exact meaning (e.g., it is necessary to affirm a text 
which states Allah has a hand, without asking about the exact 
nature of this hand).75 Ibn Abī Yaʿlā’s creed of Ibn Ḥanbal reads: 
“One does not say: ‘Why?’ or ‘How?’[in interpreting scriptural 
texts]—rather, it is affirmation and belief in them [which is nec-
essary]. Whoever does not know the interpretation of the ḥadīth 
report and his intellect (ʿ aql) does not reach it … his duty is to 
believe in it and submit to it (al-taslīm lahu).”76 

The early ahl al-ḥadīth consider many Jahmī views to be 
deviant (bidʿa). However, in most cases, they do not believe that 
such views justify takfīr. Nevertheless, there are two major ex-
ceptions, which concern Allah’s attributes of “speech” (kalām) 
and “aboveness” (ʿ uluww, fawqiyya). According to the ahl al-
ḥadīth, the Qurʾān clearly affirms that Allah literally speaks and 
that this speech is not merely created. The Qurʾān also clearly 
affirms that Allah is spatially located in an upwards direction, 
above other things like the earth and the throne. This is His 
“aboveness.” Denying either of these two things justifies takfīr. 
Hence Jahmīs are kāfirs. 

Notably, classic takfīr doctrine is more tolerant of inter-
pretive differences in these matters. Thus, Ashʿarīs and Māturīdīs 
affirm that Allah speaks. However, like Muʿtazilīs, they deny 
His aboveness using non-literal interpretation. The Ashʿarī Abū 
Ḥāmid al-Ghazālī (d. 505/1111) permits limited non-literal in-
terpretation of this type. For him, it does not justify takfīr.77 

Between 218/833 and 237/852, the ʿAbbāsid caliphal 
government instituted policies known as the Miḥna (trial/or-
deal). These policies sought to impose the Muʿtazilī view that 
Allah does not literally speak and that the Qurʾān is created. 
The government tested religious scholars about their beliefs and 
punished those who rejected the Muʿtazilī view with beatings, 
loss of official positions, and death threats. The Miḥna deeply 
impacted ahl al-ḥadīth theology. 

75	 Abrahamov, supra note 70, at 365–79; Holtzman, supra note 74, at 
185–266.

76	 Ibn Abī Yaʿlā, supra note 45, at 241–46.
77	 al-Ghazālī, Fayṣal, supra note 11, at 56–81. 
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Muʿtazilī ideas on takfīr guided the Miḥna. Muʿtazilīs 
asserted that ahl al-ḥadīth views on Allah’s speech were con-
trary to the Qurʾān. On these grounds, some Muʿtazilīs favored 
excommunicating and killing the ahl al-ḥadīth.78 However, 
Muʿtazilīs endorsed a type of excuse for ignorance. They held 
that offenders should only be excommunicated after having their 
errors explained to them.79 Partly for this reason, the Miḥna only 
resulted in perhaps two deaths.80 

Ibn Ḥanbal led ahl al-ḥadīth opposition to the Miḥna and 
was initially arrested and tortured. But a new caliph (al-Mut-
awakkil) ended the Miḥna and took a favorable stance towards 
Ibn Ḥanbal. This facilitated the eventual acceptance of his 
views as Sunnī orthodoxy. Ibn Ḥanbal made heavy use of takfīr 
to counter Jahmīs. Ibn Ḥanbal’s son ʿAbd Allāh (d. 290/903) 
quotes him as saying, “Whoever claims that anything from Al-
lah, the Almighty and Majestic, is created—whether His knowl-
edge or His speech—is a heretical kāfir (zindīq kāfir). Such a 
person should not be prayed over [in funeral prayer], nor should 
prayers be performed behind him. His wealth should be treated 
as the wealth of an apostate [i.e., it should be taken by the state 
treasury].”81 According to some reports, Ibn Ḥanbal not only 
mandated takfīr of Jahmīs but declared that “whoever does not 
excommunicate [Jahmīs] becomes a kāfir [himself].”82 

Although Ibn Ḥanbal asserts that Jahmīs in general should 
be excommunicated, he avoided excommunicating the caliph 
and other government officials who embraced Jahmī beliefs.83 
Reports indicate two reasons for this. First, the ahl al-ḥadīth en-
dorsed an excuse for ignorance.84 Al-Bukhārī (d. 256/870) ap-
provingly quotes Ibn Ḥanbal as saying, “Anyone who does not 
know that Allah with His speech is not created—must be taught, 

78	 al-Jāḥiẓ, supra note 27, at 292, 294; Ibn Abī Yaʿlā, supra note 45, at 
81; Ibn Taymiyya, supra note 17, at 507.

79	 al-Jāḥiẓ, supra note 27, at 292.
80	 I.e., Aḥmad b. Naṣr and Muḥammad b. Nūḥ. 
81	 1 ʿAbd Allāh b. Aḥmad Ibn Ḥanbal, al-Sunna 164 (Dār Ibn al-Qa-

yyim 1986).
82	 Ibn Abī Yaʿlā, supra note 45, at 342.
83	 See 1 Abū Bakr al-Khallāl, al-Sunna 131 (Dār ar-Rāyah 1989); 23 

Ibn Taymiyya, supra note 17, at 349. 
84	 al-Lālakāʾī, supra note 46, at 200.
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and his ignorance returned to the Book and the Sunna [i.e., the 
person should be taught scripture]. If, after the truth is made clear 
to him, he still refuses, then he is one who resists stubbornly 
(muʿ ānid). Allah Most High says, ‘Allah would not lead a people 
astray after He has guided them until He makes clear to them 
what they should avoid’ [Qurʾān 9:115].”85 Similar ideas appear 
in the Creed of the Two Razīs.86 A second possible reason why 
Ibn Ḥanbal did not excommunicate the caliph was his opposition 
to the Khārijī practice of excommunicating rulers (for behavior 
contrary to the sharīʿa) and then revolting against them. 

Multiple reports indicate that, during the Miḥna, ahl al-
ḥadīth religious scholars approached Ibn Ḥanbal. They wished 
to rebel against the caliph, but Ibn Ḥanbal forcefully rejected 
this idea, insisting that it conflicted with ḥadīth reports requir-
ing obedience.87 Al-Khallāl records how the jurists of Baghdad 
came to Ibn Ḥanbal and complained about the caliph promoting 
belief in the Qurʾān’s createdness. The report continues: “[The 
jurists said:] We do not approve of his [i.e., the caliph’s] leader-
ship nor his authority.’ So Abū ʿAbd Allāh [Ibn Ḥanbal] debated 
with them for a while and said: ‘You must reject what is in your 
hearts. Do not remove yourselves from obedience, do not break 
the unity of the Muslims, do not shed your own blood or the 
blood of the Muslims with you .…This [rebellion] is contrary 
to the reports (al-āthār) [from the Prophet and salaf] that com-
mand us to be patient [and not rebel].’”88 Al-Khallāl records a 
report where Ibn Ḥanbal asserts that he believes in praying be-
hind the (Jahmī) caliphs, considers their leadership valid, and 
rejects rebelling against them.89 That being said, al-Khallāl also 
records a report which indicates that Ibn Ḥanbal excommuni-
cated the (Jahmī) caliph al-Maʾmūn after his death in 281/833, 
while passing by his grave in Ṭarsūs.90

85	 Muḥammad b. Ismāʿīl al-Bukhārī, Khalq afʿāl al-ʿibād 62 (Dār al-
Maʿārif al-Saʿūdiyya n.d.). See also ʿAbd Allāh b. Aḥmad Ibn Ḥanbal, supra note 
81, at 164.

86	 al-Lālakāʾī, supra note 44, at 200. 
87	 al-Khallāl, supra note 83, at 131–33. 
88	 Id. at 133.
89	 Id. at 131.
90	 Id. at 95.
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Section IV: Ibn Ḥanbal and the Early 
Ahl al-Ḥadīth on Shirk

The Qurʾān refers to people “taking” (ittakhadha) particular be-
ings as “gods” (āliha).91 Tawḥīd means taking Allah alone as a 
god. Meanwhile, shirk means taking beings other than Al-
lah as gods. Such gods are treated as partners (shurakāʾ)  
beside Allah.92 

Premodern Muslim discourse on shirk is shaped by a 
number of key ideas. One key idea is that shirk involves be-
lieving that beings other than Allah have great power, including 
the power to create, to control the universe, and to benefit or 
harm humans.93 Another key idea is that shirk involves wor-
shipping beings other than Allah. The Qurʾān presents worship 
(ʿ ibāda) as having two major components. The first consists in 
making requests (duʿ āʾ).94 Gods are asked to provide benefits 
(e.g., wealth, children) or eliminate harms (e.g., sickness). The 
second component consists in striving to please the god, for this 
makes it more likely that he or she will grant requests. The un-
derlying assumption here is that gods are pleased when people 
perform acts of submission (islām) and/or reverence (taʿ ẓīm) 
which affirm the god’s much greater power and status. The 
Qurʾān mentions many distinctive submissive/reverential acts 
used by Arabs at the Prophet’s time. These include chanting 
praise for gods (taṣbīḥ, ḥamd),95 visiting their shrines or idols 
(ḥajj), circumambulating these shrines and idols (ṭawāf ),96 
prostrating before them,97 and slaughtering animals (naḥr) in 
their gods’ honor.98

One who commits shirk is known as a mushrik. Shirk is 
most closely associated with the pre-Islamic Arabs who were 

91	 Qurʾān 5:115, 19:81, 25:3.
92	 Qurʾān 6:22, 10:28.
93	 Qurʾān 10:3, 22:11, 25:3, 32:5.
94	 Qurʾān 10:106, 46:5, 35:13–14, 7:194. See also Ibn Taymiyya, supra 

note 17, at 10–11.
95	 Qurʾān 17:44, 87:1.
96	 Qurʾān 2:125.
97	 Qurʾān 22:18, 27:24–25.
98	 Qurʾān 22:36–37, 108:2; 4 al-Bukhārī, supra note 14, at 175; 5 Id., 

supra note 14, at 431; 8 al-Nawawī, supra note 11, at 90; 13 Id., supra note 11, at 141.
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the primary audience of the Prophet’s message.99 These Arab 
mushriks believed in Allah as well as a host of lesser gods that 
were represented as idols (e.g., al-Lāt, al-ʿUzzā, Manāt, Hub-
al).100 Arab mushriks believed that all of these gods had the pow-
er to harm and benefit.101 They worshipped these gods by making 
requests and performing the distinctive submissive/reverential 
acts mentioned above. Preaching against this shirk, the Prophet 
condemned believing in gods besides Allah, making requests of 
them, and performing submissive/reverential acts for them. 

Muslims turned away from pre-Islamic gods like al-Lāt 
and al-ʿUzzā. Nevertheless, with time, Muslims gradually devel-
oped an increasingly elaborate set of beliefs concerning proph-
ets (anbiyāʾ) and pious non-prophets or “saints” (awliyāʾ). In the 
eyes of critics like Ibn Taymiyya, these beliefs tacitly elevated 
such figures to the status of gods. 

The early ahl al-ḥadīth hold that Allah has empowered 
both prophets and saints to perform miraculous supernatural acts 
(muʿjizāt, karāmāt) (e.g., curing illness, resurrecting the dead). 
Many ḥadīth reports endorse these ideas. Ibn Ḥanbal transmits 
a report which asserts that Syria is home to forty men known 
as the abdāl. Allah uses them to bring rain and achieve military 
victories.102 Ibn Ḥanbal believes in the abdāl, and suggests that 
certain people are from among them.103 Al-Bukhārī transmits a 
famous ḥadīth report, wherein Allah states that He will grant 
sufficiently pious persons whatever they request.104 With these 
ideas in mind, many scholars came to believe that prophets and 
saints can exercise some control over the universe (taṣarruf ). 
They can do this by using their God-given powers to perform 
miracles (e.g., causing rainfall) or by making requests to Allah, 
which He will likely grant (e.g., they can request that Allah caus-
es rainfall).105 Many scholars also came to believe that prophets 

99	 See Qurʾān 2:221, 9:5.
100	 Qurʾān 53:19-120; 4 al-Bukhārī, supra note 14, at 175.
101	 See Qurʾān 19:81, 21:43, 36:74.
102	 2 Ibn Ḥanbal, supra note 46, at 231.
103	 4 id. at 441; 1 Ibn Abī Yaʿlā, supra note 46, at 263.
104	 8 al-Bukhārī, supra note 14, at 294.
105	 See Taqī al-Dīn al-Subkī, Shifāʾ al-siqām fī ziyārat khayr al-

anām 357–58, 372–85 (Dār al-Kutub al-ʿIlmiyya 2008).
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and saints retain their powers even after death. They also en-
couraged Muslims to make requests of the dead. 

Scholars who attribute great power to prophets and saints 
deny that this means taking them as gods. These scholars argue 
that Allah is the only real power in the universe and hence the 
only god. Prophets and saints are not gods because they lack in-
dependent power. They can only use power that Allah has given 
them or make requests of Allah. Such a perspective is famously 
articulated by figures like Taqī al-Dīn al-Subkī (d. 756/1355) 
and Ibn Ḥajar al-Haytamī (d. 974/1566).106 

When Muslim scholars discuss the relationship between 
shirk and worship, they give special attention to submissive/
reverential acts. Scholars hold that such acts are worship in 
some contexts but not others. For instance, prostration and 
animal slaughter are worship when done for idols. However, 
the Qurʾān speaks of Prophet Yūsuf’s family prostrating be-
fore him107 and Prophet Ibrāhīm slaughtering animals to honor 
guests.108 In these contexts, prostration and slaughtering are not 
understood to be worship.109

At the same time, scriptural texts condemn many types of 
submissive/reverential acts when they are directed towards be-
ings other than Allah, especially the dead. Ibn Ḥanbal transmits 
a ḥadīth report where the Prophet says, “O Allah, do not turn my 
grave into an idol (wathan). Allah has cursed people who take 
the graves of their prophets as places of worship (masājid).”110 
Thus, the report cautions against worshipping near the graves 
of prophets, as it can lead to shirk. There are also ḥadīth reports 
which forbid making images,111 placing lamps on graves,112 con-
structing places of worship upon graves,113 prostrating to beings 

106	 al-Subkī, supra note 105, at 378–79, 382–83; Ibn Ḥajar al-Haytamī, 
al-Jawhar al-munaẓẓam fī ziyārat al-qabr al-mukarram 111 (Maktabat Madbūlī 
2000).

107	 Qurʾān 12:4, 99–100. See also 4 Ibn Taymiyya, supra note 17, at 358, 
360.

108	 Qurʾān 51:24–26.
109	 4 Ibn Taymiyya, supra note 17, at 358, 360.
110	 12 Ibn Ḥanbal, supra note 46, at 314.
111	 14 id., supra note 46, at 152.
112	 2 Ibn Qudāma, supra note 11, at 378–79.
113	 Id.
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other than Allah,114 and slaughtering animals for beings other 
than Allah.115 Notably, however, these ḥadīth reports do not refer 
to such acts as shirk. They also do not state that such acts cause 
one to become a kāfir. Muslim scholars typically condemn the 
same acts condemned in scripture, arguing that they resemble 
shirk and encourage it.116 However, scholars typically do not call 
the acts shirk or excommunicate the doer of the acts. 

Certain submissive/reverential acts were prohibited by 
virtually all scholars when done for beings other than Allah. 
These include prostration (e.g., before living shaykhs)117 and 
circumambulation (e.g., of graves).118 Scholars also commonly 
banned many forms of animal slaughter (e.g., for jinn)119 and 
vowing (e.g., “O dead saint, I vow to donate to your shrine if 
my daughter is healed”).120 However, many scholars permitted 
other types of reverential acts when used to honor (not worship) 
prophets and saints (e.g., reciting praise poetry for them, annu-
ally celebrating their births, kissing and touching their relics, 
building monumental structures over their graves). 

Ibn Ḥanbal accepted some kinds of reverential acts, es-
pecially when directed towards the Prophet. Thus, he permit-
ted reverently touching and kissing material objects (i.e., relics) 
associated with the Prophet, like his pulpit and grave.121 It is 
reported that Ibn Ḥanbal himself used to seek blessings by kiss-
ing a hair from the Prophet, placing it on his eyes, dipping it in 
water, and then drinking the water.122 

114	 3 Abū Dāwūd Sulaymān al-Sijistānī, Sunan Abī Dāwūd 475 (Dār 
al-Risāla al-ʿĀlamiyya 2009).

115	 13 al-Nawawī, supra note 11, at 141.
116	 See also 10 Abū ʿAbd Allāh al-Qurṭubī, al-Jāmiʿ li-aḥkām al-

Qurʾān 380 (Dār al-Kutub al-Miṣriyya 1964); 2 Ibn Qudāma, supra note 11, at 378–
79.

117	 al-Haytamī, supra note 106, at 117.
118	 Id. at 113.
119	 13 al-Nawawī, supra note 11, at 141; 1 Ibn Ḥajar al-Haytamī, al-Za-

wājir ʿan iqtirāf al-kabāʾir 351 (1987).
120	 2 Ibn ʿĀbidīn, Ḥāshiyat radd al-muḥtār ʿalā al-Durr al-Mukhtār 

439 (Maktabat wa-Maṭbaʿat Muṣṭafā al-Bābī al-Ḥalabī wa-Awlādih 1966).
121	 2 Ibn Ḥanbal, al-ʿIlal wa-maʿrifat al-rijāl 492 (Dār al-Khānī 

2001).
122	 Abū al-Faraj Ibn al-Jawzī, Manāqib al-imām Aḥmad 255 (Dār Hajr 

1409 AH).
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As indicated above, worship also involves making re-
quests. However, just as submissive/reverential acts can be wor-
ship, but are not necessarily worship, the same is true of making 
requests.123 For instance, Muslim scholars agree that when a liv-
ing person requests something from a living person, this is not 
worship or shirk (e.g., “O brother bring me medicine”). More-
over, some scriptural texts suggest that certain limited requests 
may be made of jinn and angels. Thus, the Qurʾān speaks approv-
ingly of Prophet Sulaymān making requests from jinn.124 There 
is also a ḥadīth report where the Prophet encourages people who 
are lost to call out and request help from angels.125 Based on such 
texts, Ibn Ḥanbal endorses calling out to angels when lost.126 He 
dislikes making requests from jinn, but does not prohibit it.127 

Requests from the dead fall into two basic categories. 
The first is known as tawassul (intercession), which involves 
requesting that dead persons ask Allah for assistance on one’s 
behalf (e.g., “O Prophet, ask Allah to heal me”). The second is 
known as istighātha. It involves directly requesting assistance 
from dead persons (e.g., “O Prophet, heal me”). 

Some reports indicate that, as early as the caliphate 
of ʿUmar b. al-Khaṭṭāb (d. 23/644), Muslims would go to the 
Prophet’s grave and request that he petition Allah on their behalf 
for benefits like rain.128 Tawassul was an established practice by 
the time of Ibn Ḥanbal, and he endorsed it.129 Eventually, ta-
wassul won the approval of almost all Muslim scholars. Many 
scholars likewise came to endorse istighātha and often did not 
clearly differentiate it from tawassul.130 

123	 See Qurʾān 24:63.
124	 Qurʾān 27:38–40, 34:12–14.
125	 11 Abū Bakr al-Bazzār, Musnad al-Bazzār 181 (Maktabat ʿUlūm 

wa-Ḥikam 1988–2009).
126	 Ibn Ḥanbal, Masāʾil Aḥmad Ibn Ḥanbal riwāyat ibnihi ʿ Abd Allāh 

245 (al-Maktab al-Islāmī 1981).
127	 1 Ibn Mufliḥ, al-Ādāb al-sharʿiyya wa’l-minaḥ al-marʿiyya 198 

(ʿĀlam al-Kutub 2009).
128	 al-Subkī, supra note 105, at 381–82; al-Haytamī, supra note 106, at 

112.
129	 3 Ibn Mufliḥ, al-Furūʿ wa-taṣḥīḥ al-furūʿ 229 (Muʾassasat al-Risā-

la 2004).
130	 See al-Subkī, supra note 105, at 383. See also id. at 357–58, 372–85; 

al-Haytamī, supra note 106, at 109–12.
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Section V: Ibn Taymiyya on the 
Denial of Allah’s Attributes

Ibn Taymiyya was a highly respected but controversial scholar 
in Mamluk Syria.131 He wrote on a myriad of topics but gave 
special attention to Allah’s attributes and shirk. The concept of 
the salaf is central to Ibn Taymiyya’s thought. The term salaf 
refers to the earliest Muslim generations. It includes the Proph-
et’s Companions as well as Muslims who lived during the first 
two centuries or so after his death (approximately mid-seventh 
to mid-ninth centuries CE). The last members of the salaf in-
clude the founders of the four legal schools and the earliest ahl 
al-ḥadīth. Generally speaking, Sunnīs believe that because the 
salaf learned from the Prophet and were closest to him in time, 
they had the best understanding of his message. Consequently, 
Sunnīs in later eras claim that their views are based on those 
of the salaf. However, Ibn Taymiyya routinely argues that later 
scholars (including later Ḥanbalīs) actually hold views that con-
flict with the views of the salaf and hence should be regarded as 
heretical “innovations” (bidaʿ).

For Ibn Taymiyya, promoting the views of the salaf usu-
ally meant promoting the views of the early ahl al-ḥadīth. Like 
the early ahl al-ḥadīth, Ibn Taymiyya is highly critical of non-lit-
eral interpretation, especially as it relates to Allah’s attributes. 
He goes so far as to deny that the Qurʾān contains metaphors 
that could justify non-literal interpretation.132 He also attacks 
contemporary Ashʿarīs, Māturīdīs, and Ḥanbalīs for their open-
ness to non-literal interpretation. Like the early ahl al-ḥadīth, Ibn 
Taymiyya insists on excommunicating those who deny Allah’s 
aboveness via non-literal interpretation.133 He rejects tolerance 

131	 For works on Ibn Taymiyya’s ideas see al-Matroudi, supra note 10; 
John Hoover, Ibn Taymiyya’s Theodicy Of Perpetual Optimism (2007); Yossef 
Rapoport & Shahab Ahmed Eds., Ibn Taymiyya and His Times (2010); Carl 
El-Tobgui, Ibn Taymiyya on Reason and Revelation (2019); Suleiman, supra note 
75.

132	 7 Ibn Taymiyya, supra note 17, at 113. See also Suleiman, supra note 
73, at 141–72.

133	 7 Ibn Taymiyya, Darʾ Taʿāruḍ al-ʿaql wa’l-naql 26–29 (Jāmiʿat 
al-Imām Muḥammad b. Saʿūd 1991); Id., Kitāb al-Istighātha fī al-radd ʿalā al-
Bakrī 253 (Maktabat Dār al-Minhāj 1426 AH).
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for different opinions in this matter—thereby repudiating the po-
sition of al-Ghazālī and classic takfīr doctrine.

However, Ibn Taymiyya also diverges from the early ahl 
al-ḥadīth in significant respects. He insists much more strongly 
on restraining takfīr. For instance, Ibn Taymiyya assumes that 
takfīr requires rejecting Prophetic teachings known with certain-
ty through tawātur.134 This reflects classic doctrine rather than 
the views of the early ahl al-ḥadīth. Expanding on a point made 
by al-Ghazālī,135 Ibn Taymiyya adds that in order to excommu-
nicate a person, the person must deny a teaching they know 
with certainty comes from the Prophet. And this requires that 
the person knows that the teaching is transmitted via tawātur. A 
person may not be excommunicated simply because they deny a 
teaching that other scholars know with certainty comes from the 
Prophet, because the scholars know it is transmitted via tawātur. 
For example, ḥadīth experts know that the Prophet will be given 
the right to intercede for his followers on the Day of Judgement. 
They know that Muslims will see Allah in the afterlife and that 
Companions like Abū Bakr were of righteous character. All of 
this is found in tawātur ḥadīth reports.136 Tawātur reports also 
remove any ambiguity found in the Qurʾānic text about Allah’s 
aboveness, and whether He is literally located in an upwards 
direction. Nevertheless, certain individuals may falsely believe 
that the views of ḥadīth experts are not based on tawātur ḥadīth 
reports and hence doubt them. Such individuals cannot be ex-
communicated. Ibn Taymiyya holds that, as a result, Muʿtazilīs 
and Ashʿarites generally cannot be excommunicated for denying 
Allah’s aboveness. Ibn Taymiyya writes: 

The assertion that Allah, Most High, is above the uni-
verse is known with certainty (maʿlūm bi’l-iḍṭirār) from 
the Book, the Sunna, and the consensus of the salaf of the 
umma—after an individual reflects on the matter .... In 
fact, it might be said that there are hundreds of places in 
scriptural texts concerning aboveness (ʿ uluww). Tawātur 

134	 See 7 id. at 26–29; 2 id., Bayān talbīs al-jahmiyya 73–74 (Majmaʿ 
al-Malik Fahd li-Ṭibāʿat al-Muṣḥaf al-Sharīf 1426 AH).

135	 al-Ghazālī, Fayṣal, supra note 11, at 84.
136	 18 Ibn Taymiyya, supra note 17, at 69–70.
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reports from the Prophet—peace be upon him—his Com-
panions, and the Successors agree on this [i.e., affirming 
literal aboveness]. So, there is no need for us to deny this 
based on the wording of a specific text, which could be 
said to be open to non-literal interpretation (yaḥtamil al-
taʾ wīl) .… For this reason, the salaf unanimously agreed 
on excommunicating anyone who denied this, because in 
their view it was among the religious matters [i.e., teach-
ings] which are known with certainty. But the matters 
known with certainty to the salaf, the imāms, and the 
scholars of religion may not be known to some people—
either because they turn away from listening to what has 
been transmitted on the matter [or because they refuse to 
reflect on what has been transmitted].137

Ibn Taymiyya continues on to note that deviant groups like the 
Muʿtazilīs often lack the type of transmitted religious knowl-
edge possessed by the ahl al-ḥadīth. Consequently, such devi-
ants are ignorant on matters like Allah’s aboveness.138 

Ibn Taymiyya also restricts takfīr by reworking the ex-
cuse for ignorance. He selects out the most forgiving views in 
the Islamic tradition and synthesizes them together. He thereby 
produces a distinctive notion of excuse, which ranks among the 
most expansive found in premodern Islam. 

Some earlier scholars assert that people should not be 
excommunicated until their various false arguments have been 
explicitly countered with evidence. Although al-Ghazālī does 
not affirm this relatively forgiving view, it seems to be endorsed 
by the eminent Syrian Ḥanbalī Ibn Qudāma (d. 620/1223).139 Ibn 
Taymiyya goes beyond Ibn Qudāma’s position to argue that it is 
not sufficient to produce a general refutation of a deviant group. 
Every individual from the group must have his or her arguments 
carefully addressed with evidence. Ibn Taymiyya says: “No one 
should excommunicate any Muslim, even if he or she errs and 
goes astray, until the evidence is established for him or her and 

137	 7 id., Darʾ taʿāruḍ, supra note 133, at 26–29.
138	 Id.
139	 9 Ibn Qudāma, supra note 11, at 12.
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the right path is made clear to him or her … [his or her status as 
a Muslim] can only be negated after establishing the evidence 
and eliminating specious arguments (al-shubha) [that he or she 
has for his or her mistaken view].”140 

Ibn Taymiyya also goes beyond Ibn Qudāma by clarify-
ing that even deviant religious scholars, like learned Jahmīs, can-
not be excommunicated until their arguments have been coun-
tered. Such scholars necessarily have some significant amount 
of religious knowledge—including knowledge of opposing po-
sitions. Hence it is not obvious that they are “ignorant” such 
that they deserve to be excused. But Ibn Taymiyya nevertheless 
holds they are entitled to an excuse: “I used to say to the Jahmīs 
from among … those who denied that Allah, Exalted is He, is 
above the Throne …: ‘Had I agreed with you, I would have been 
a kāfir; because I know that your statement is kufr. But you, in 
my view, are not kāfirs because you are ignorant.’ And this was 
addressed to their scholars, judges, elders, and leaders.”141

In fact, Ibn Taymiyya likely believed that deviant reli-
gious scholars might still be entitled to the excuse for ignorance 
even after their opponents had argued with them for many years 
and presented them with extensive evidence. After all, he spent 
his own life arguing with highly educated scholars of this type. 
Moreover, his writings indicate that he refrained from excom-
municating them, despite the fact that their views merited tak-
fīr—were it not for the excuse (e.g., Ashʿarīs who denied Allah’s 
aboveness, Sufis who endorsed istighātha). 

Ibn Taymiyya’s position can be contrasted with the early 
ahl al-ḥadīth, as well as classic takfīr doctrine. The early ahl 
al-ḥadīth do not state that before excommunicating any deviant 
individual, it is necessary to carefully counter all his or her ar-
guments with evidence. The early ahl al-ḥadīth also do not state 
that deviant scholars are entitled to the excuse for ignorance. In-
deed, many of their statements seem to imply that such scholars 
(e.g., Jahmīs) can be excommunicated with few limits.142 More-
over, as noted earlier, classic doctrine holds that the excuse for 

140	 12 Ibn Taymiyya, supra note 17, at 500–1.
141	 Ibn Taymiyya, al-Istighātha, supra note 133, at 253.
142	 See e.g., 1 ʿAbd Allāh b. Aḥmad Ibn Ḥanbal, supra note 81, at 164; 

al-Lālakāʾī, supra note 44, at 200.
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ignorance is generally only allowed in limited circumstances. 
Where basic Islamic teachings are concerned, the excuse is typ-
ically reserved for people of little knowledge (e.g., recent con-
verts, those who live in isolated areas). 

Ibn Taymiyya’s analysis raises a particular difficulty. 
He claims to be following the salaf and the early ahl al-ḥadīth. 
However, he seems to favor more restraint in takfīr than they 
do. How can this be justified? Here Ibn Taymiyya has a number 
of arguments. One is that there must be more restraint in later 
times (like his era) than earlier times (like the salaf’s era). This 
is because in later times ignorance is more widespread, such that 
more deserve to be excused. 

For example, Ibn Taymiyya explains that the salaf ex-
communicated the Jahmīs with few restraints because, at that 
time, the general body of Muslims possessed a very high level 
of knowledge. He says:

The salaf and the imāms were unanimous in excom-
municating the Jahmīs when their opposition to the 
Messenger appeared. It was famous and known with 
certainty to the general body of Muslims, even before 
[succeeding generations] acquired [detailed] knowledge 
of faith later on. [Then, when knowledge declined,] 
some of that became unclear to many who were not out-
right heretics.143

Elsewhere Ibn Taymiyya remarks:

When time grew long, what had been apparent to them 
[i.e., the earliest Muslims] became hidden to many peo-
ple.... Yet even so, they [i.e., scholars from later gener-
ations] were mujtahids who were excused (mujtahidī-
na maʿ dhūrīn). Allah forgives their errors and rewards 
them for their ijtihād. And it may be that, in terms of 
good deeds, a doer among them has the reward of fif-
ty men who performed it in that [earlier] time; for they 
[i.e., the early Muslims] used to find those who would 

143	 2 Ibn Taymiyya, supra note 134, at 73–74. 
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help them, whereas these later ones have not found any-
one to help them.144 

More generally, Ibn Taymiyya argues that access to knowledge 
is “a relative matter” (amr iḍāfī) and depends heavily on circum-
stances. In some circumstances, individuals lack even the most 
basic types of Islamic knowledge (e.g., those living in isolated 
desert areas). Hence, they are not aware of religious obligations 
concerning prayer, zakāt, and ḥajj.145 Elsewhere, Ibn Taymiyya 
asserts that religious knowledge often dies away. He states that 
“many people may be raised in times and places in which much 
of the knowledge of the prophets becomes effaced.”146 Where 
ignorance prevails, many may be excused. Indeed, as we will 
see, Ibn Taymiyya seems to hold that, in later times, entire soci-
eties may be excused.147 

Thus, Ibn Taymiyya can grant that the salaf engaged in 
relatively unrestrained takfīr, while holding that later genera-
tions need more restraint. However, he also puts forth a second 
key idea. According to Ibn Taymiyya, truly unrestrained takfīr 
is a heretical innovation (bidʿa) associated with groups like the 
Khārijīs, Shīʿīs, and Muʿtazilīs.148 For Ibn Taymiyya, the takfīr 
practiced by the early ahl al-ḥadīth is actually more restrained 
than it appears. This is because the ahl al-ḥadīth tacitly endorse 
an expansive excuse for ignorance. So, when the ahl al-ḥadīth 
say things like “Jahmīs are kāfirs,” they really mean that Jahmīs 
are kāfirs unless they have an excuse for ignorance.149 Ibn Tay-
miyya cites Ibn Ḥanbal’s behavior as evidence for this view and 
notes that Ibn Ḥanbal prayed behind ʿ Abbāsid caliphs, refused to 
publicly excommunicate them, and refused to rebel against them. 
For Ibn Taymiyya, all of this implies that Ibn Ḥanbal considered 
them Muslims and excused them for their Jahmī views.150 Ibn 

144	 13 id., supra note 17, at 65. 
145	 Id. at 118.
146	 11 id., supra note 17, at 407.
147	 3 id., supra note 27, at 145–46, 151.
148	 5 id., Minhāj al-sunna al-nabawiyya fī naqḍ kalām al-shīʿa al-qa-

dariyya 239–40 (Jāmiʿat al-Imām Muḥammad b. Saʿūd al-Islāmiyya 1986).
149	 5 id., supra note 148, at 239–40.
150	 23 id., supra note 17, at 349.
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Taymiyya is correct that Ibn Ḥanbal likely granted the caliphs an 
excuse for ignorance. Nevertheless, it should be reiterated that 
Ibn Taymiyya’s concept of the excuse is much broader than that 
of Ibn Ḥanbal and the early ahl al-ḥadīth. 

Section VI: Ibn Taymiyya on Shirk

Recall that, over time, Muslim scholars gradually ascribed in-
creasing power to the dead while encouraging people to make 
requests of them. By the twelfth century, a minority of scholars 
(particularly within the Ḥanbalī school) had begun to criticize 
these developments as shirk.151 This trend reached its apex with 
Ibn Taymiyya. 

Recall that many scholars came to emphasize that Allah is 
the only real power in the universe, and hence the only real god. 
Such scholars assert that Muslims do not commit shirk so long 
as they believe Allah is the only real power.152 As highlighted in 
previous studies, Ibn Taymiyya’s single most important idea is 
that Muslims can commit shirk even if they believe Allah is the 
only real power.153 To advance his argument, Ibn Taymiyya puts 
forth a novel claim. He argues that the ancient Arab mushriks 
believed that Allah was the only real power in the universe (i.e., 
they affirmed tawḥīd al-rubūbiyya).154 Given this belief, the 
mushriks actually conceptualized their “gods” as similar to dead 
persons, jinn, and angels. Such beings have apparent power, but 
not real independent power. They can only do what Allah allows 
them to do. Ibn Taymiyya argues that when the Qurʾān con-
demns shirk, it is actually referring to those who worship beings 
like dead persons, jinn, and angels. It is possible to worship such 
beings, and commit shirk, even if one believes that they lack real 
independent power. For Ibn Taymiyya, this type of shirk char-
acterizes both the ancient Arabs as well as many Muslims in his 

151	 See Ondřej Beránek & Pavel Tupek, The Temptation Of Graves In 
Salafi Islam 28–29, 42 (2018); Bunzel, supra note 8, at 106–07.

152	 al-Subkī, supra note 105, at 357–58, 372–85; al-Haytamī, supra note 
106, at 109–12. 

153	 Bunzel, supra note 8, at 128–45; Lav, supra note 8, at 38–94.
154	 1 Ibn Taymiyya, supra note 17, at 22–23; 14 id. at 12–14; Hoover, su-

pra note 131, at 26–39; Bunzel, supra note 8, at 128–45; Lav, supra note 8, at 38–94.
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era, who worship prophets and saints. Ibn Taymiyya notes that 
such shirk is a grave sin, and that the Prophet fought jihād wars 
against the ancient Arabs to eliminate it.155 Ibn Taymiyya refers 
to worshipping Allah alone as tawḥīd al-ulūhiyya. For him, what 
distinguishes true Muslims from mushriks is tawḥīd al-ulūhiyya 
(rather than tawḥīd al-rubūbiyya).156 

Compared to other scholars, Ibn Taymiyya takes strict-
er positions on matters of shirk. For example, Muslim scholars 
commonly hold that actions like prostration, slaughtering, and 
vowing can be shirk. But this requires that the doer intends to 
worship a being other than Allah and considers it a god (e.g., 
a dead person, a jinn).157 Meanwhile, Ibn Taymiyya downplays 
the importance of intentions. He suggests that slaughtering,158 
vowing,159 and (maybe) prostration are shirk regardless of the 
doer’s intentions.160

Ibn Taymiyya forbids travelling to graves with the aim of 
acquiring benefits for oneself from Allah or from the dead. For 
him, such pilgrimages encourage shirk, even if they are not nec-
essarily shirk themselves.161 At Ibn Taymiyya’s time, pilgrimage 
to the Prophet’s tomb was a major, widely accepted religious 
rite. Ibn Taymiyya’s opinion prohibiting it was one of his most 
controversial and resulted in his incarceration.162 

Ibn Taymiyya takes a harsher stance on touching struc-
tures and relics than other scholars like Ibn Ḥanbal. Ibn Taymi-
yya does not believe that kissing (taqbīl) and rubbing (tamassuḥ) 
inanimate objects (jamādāt) is shirk.163 However, in his view, it 
can encourage shirk—especially when graves are involved. He 

155	 1 Ibn Taymiyya, supra note 17, at 154–55.
156	 Id. at 22–24; Bunzel, supra note 8, at 128–45; Lav, supra note 8, at 

38–94.
157	 See, 8 al-Nawawī, al-Majmūʿ sharḥ al-Muhadhdhab 409 (Maṭbaʿat 

al-Taḍāmun al-Ukhawī 1344–47 AH); 4 Ibn Ḥajar al-Haytamī, al-Fatāwā al-
kubrā al-fiqhiyya 284–87 (Al-Maktaba al-Islamiyya, 1357 AH).

158	 2 Ibn Taymiyya, Iqtiḍāʾ al-ṣirāṭ al-mustaqīm li-mukhālafat aṣḥāb 
al-jaḥīm 65 (Dār ʿĀlam al-Kutub 1999).

159	 1 id., supra note 17, at 81; 11 id. at 504.
160	 27 id. 91–95; 4 id. at 360. 
161	 See 4 id. at 520; 24 id. at 343; 27 id. at 188; 2 id., supra note 158, at 

157–58.
162	 al-Matroudi, supra note 10, at 18–20.
163	 Or at least not shirk akbar. 
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thus generally forbids such behavior, with some limited excep-
tions (e.g., kissing the black stone in the Kaʿba, because this was 
done by the Prophet).164 

For Ibn Taymiyya, mere requests often raise concerns 
over shirk, even when they are not accompanied by submissive/
reverential acts. Whereas Ibn Ḥanbal permits certain requests 
from angels, Ibn Taymiyya strongly suggests that such behavior 
is shirk.165 However, somewhat surprisingly, Ibn Taymiyya per-
mits requests from jinn.166 This more tolerant position is close to 
that of Ibn Ḥanbal. 

Ibn Taymiyya strongly condemns requests from the 
dead. Breaking with Ibn Ḥanbal, he prohibits the widely accept-
ed practice of tawassul. This is another of his most controversial 
opinions. According to Ibn Taymiyya, tawassul is not shirk, but 
it encourages shirk.167 Furthermore, he prohibits istighātha as 
blatant shirk.168 

Ibn Taymiyya’s views on shirk must be situated in re-
lationship to his expansive excuse for ignorance. According to 
him, ignorance about shirk had become so widespread in his era 
that people typically deserved the excuse for ignorance. Speak-
ing of the person who engages in istighātha, Ibn Taymiyya says: 

[It is] obligatory to kill him like other similar mushriks 
[who are fought in war]…. But if he was ignorant, 
knowledge did not reach him, and he was not aware of 
the true nature of the shirk for which the Prophet fought 
the mushriks, then [in that case] it is not ruled that he is a 
kāfir, especially since this shirk has proliferated amongst 
those who profess Islam.169

164	 27 Ibn Taymiyya, supra note 17, at 79–80, 107–08; id., al-Radd ʿalā 
al-Ikhnāʾī 126 (Dār al-Kharrāz 2000); id., Manāsik al-ḥajj 71–72 (Dār Rakāʾiz li-l-
Nashr wa›l-Tawzīʿ 2018).

165	 1 id., supra note 17, at 124.
166	 1 id. at 307–8; 13 id. at 87.
167	 1 id. at 330; id., Mukhtaṣar al-fatāwā al-miṣriyya 192–93 (Dār 

al-Kutub al-ʿIlmiyya 1985).
168	 3 id., supra note 27, at 145–46, 151.
169	 Id. 
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Section VII: Ibn Taymiyya on Non-
Application of the Sharīʿa

Ibn Taymiyya’s views on takfīr for non-application of the sharīʿa 
are complex. He states with approval that, as a general matter, the 
“doctrine of the ahl al-ḥadīth is to refrain from armed rebellion 
against tyrannical rulers and to be patient with their injustice.”170 
Nevertheless, Ibn Taymiyya also indicates that, in some cases. 
governments and groups can be excommunicated for not apply-
ing the sharīʿa. He expresses these views in a series of fatwās 
(legal responsa) against the Mongol government.171 During the 
late thirteenth century, the Ilkhanate Mongols launched a series 
of military campaigns to conquer Mamluk-ruled Syria. In 1295, 
the Mongol leader Ghāzān Khān (d. 703/1304) converted to 
Sunnī Islam and demanded that all fellow Muslims submit to 
him. Most of his solders were also Muslims. Nevertheless, com-
pared to the Mamluks, the Mongols were more relaxed in their 
adherence to the sharīʿa. Many did not undertake practices like 
prayer and zakāt. They also followed a Mongol legal code laid 
down by Genghis Khan known as the yāsā,172 which they often 
prioritized over the sharīʿa. This produced a confusing situation 
for the Muslims of Mamluk Syria, who did not know whether 
to treat the Mongols as fellow Muslims or as invading kāfirs 
to be fought. Ibn Taymiyya addressed this situation by publicly 
excommunicating the Mongols for not applying the sharīʿa. He 
also played a major role in organizing a successful jihād cam-
paign against them. 

Explicating his views, Ibn Taymiyya draws attention to 
the Wars of Apostasy. He states:

The Companions and the imāms after them unanimously 
agreed on fighting those who withheld the zakāt, even 
if they performed the five daily prayers and fasted the 
month of Ramaḍān. These people did not have any false 

170	 4 id., supra note 17, at 444.
171	 28 id. at 501–53; Aigle, supra note 8; Hoover, supra note 8; Berriah, 

supra note 8.
172	 28 Ibn Taymiyya, supra note 17, at 521–22, 530–31.
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argument that would justify [excusing them], and thus 
they were apostates (murtaddīn). They were fought for 
withholding it [i.e., the zakāt]—even if they acknowl-
edged that it was obligatory.173 

Ibn Taymiyya claims that the Mongols, as a group, are guilty of 
many offenses: they do not practice or implement a wide range 
of sharīʿa rules beyond zakāt; they consider Genghis Khan to 
be a son of God and a messenger of Allah; they regard his yāsā 
as a sacred law and favor it over the sharīʿa; and they commit 
acts of open blasphemy like fornicating in mosques or simply 
destroying them.174 Ibn Taymiyya states:

We personally witnessed the army of these people and 
saw that the majority of them did not pray. We did not 
see in their camp a single muʾadhdhin (person who per-
forms the call to prayer) or imām (prayer leader) … even 
with their power, they did not perform ḥajj to the Ancient 
House. And even if some of them prayed and fasted, the 
majority did not establish prayer or give zakāt….They 
did not fight for Islam, nor did they impose jizya (poll 
tax) [on kāfirs] and subjugate them.175

Ibn Taymiyya also states that if the Mongols were to win, it 
“would lead to the disappearance of the religion of Islam and 
the effacement of its laws (durūs sharāʾiʿih).”176 Ibn Taymiyya 
holds that the Mongols are worse than the tribes excommunicat-
ed by Abū Bakr. Hence, he excommunicates them en masse and 
repeatedly refers to them as apostates (murtaddīn).177 

Like the Khārijīs, Ibn Taymiyya is willing to excommu-
nicate governments. However, he also differs from Khārijīs in 
several notable ways. Khārijīs hold that it is legitimate to ex-
communicate and wage jihād against any government—wheth-
er foreign or one’s own. Meanwhile, the ahl al-ḥadīth reject 

173	 Id. at 519.
174	 Id. at 519–22.
175	 Id. 
176	 Id. at 530–31.
177	 Id. at 519, 530–31, 534–35.
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excommunicating and rebelling against one’s own government. 
However, they do not address the case of foreign governments. 
Ibn Taymiyya excommunicates a foreign government (i.e., the 
Mongols), but not his own. This goes beyond the ahl al-ḥadīth 
position but does not necessarily conflict with it. 

Such is not the only difference between Ibn Taymiyya 
and the Khārijīs. Khārijīs hold that governments and groups can 
become kāfirs by ignoring a single sharīʿa rule. Ibn Taymiyya 
holds that this is technically possible in specific circumstances 
(e.g., the tribes who refused to pay zakāt to Abū Bakr).178 Never-
theless, Ibn Taymiyya does not promote excommunicating gov-
ernments that ignore a single rule. (This would lead to excom-
municating all extant governments, including the Mamluks.) 
Rather, he promotes excommunicating governments that aban-
don a wide range of basic sharīʿa rules and replace the sharīʿa 
with an alternative law code. This position is a novel one. It 
is less permissive of excommunicating governments than the 
Khārijī view yet more permissive than the ahl al-ḥadīth view.

Ibn Taymiyya’s student Ibn Kathīr (d. 774/1373) echoed 
his ideas. Citing Qurʾān 4:65 and 5:50 as evidence, Ibn Kathīr 
states, “Whoever abandons the definitive, revealed law sent 
down to Muḥammad b. ʿAbd Allāh, the Seal of the Prophets, 
and seeks judgment (taḥākama) by another abrogated law, 
has committed disbelief (kafara). So, what then of one who 
seeks judgment by the yāsā and gives it precedence over [the 
sharīʿa]? Whoever does so has become a kāfir by the consensus 
of the Muslims.”179 

Notably, in countering the Mongols, Ibn Taymiyya in-
vokes another takfīr principle, which is tied to particular Qurʾānic 
verses (e.g., 3:28, 5:51). Thus, Qurʾān 5:51 reads, “You who be-
lieve, do not take the Jews and Christians as allies (awliyāʿ); 
They are allies only to each other. Whoever takes them as allies 
becomes one of them.” Muslim scholars have long interpreted 
such verses as prohibiting Muslims from forming alliances with 
kāfirs against other Muslims. Those who do this are declared 

178	 Id. at 518–19, 530–31.
179	 15 Abū al-Fidāʾ Ibn Kathīr, al-Bidāya wa’l-nihāya 161 (Dār Ibn 

Kathīr 2013); see also Berriah, supra note 7.
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kāfirs themselves.180 Although Ibn Ḥanbal has little to say about 
this principle, matters are different for Ibn Taymiyya. Ibn Tay-
miyya suggests that this principle applies to the (kāfir) Mongols. 
Consequently, whoever allies with them against the Mamluks 
becomes a kāfir.181 

Section VIII: Ibn ʿAbd al-Wahhāb on Shirk 

Unlike Ibn Ḥanbal and Ibn Taymiyya, Ibn ʿAbd al-Wahhāb had 
little interest in Allah’s attributes (ṣifāt). Rather his central con-
cern was shirk. Prior to Ibn ʿAbd al-Wahhāb’s time, Ibn Tay-
miyya’s influence on mainstream Sunnism was limited due to 
his controversial opinions.182 However, Ibn ʿAbd al-Wahhāb en-
thusiastically embraced Ibn Taymiyya’s uniquely strict views on 
shirk. Breaking with earlier scholars, he held that Ibn Taymiyya 
should be treated as the foremost authority on Islamic doctrine. 

In the mid-eighteenth century, Ibn ʿAbd al-Wahhāb 
initiated an enduring partnership between his growing Wah-
hābī movement and the Saud dynasty (Āl Suʿ ūd), which ruled 
the town of Dirʿiyya. Together they established a larger Sau-
di state in the central Arabian region of Najd. The expanding 
Saudi state soon entered a long-term conflict with the Ottoman 
empire (698–1341/1299–1922). The Ottomans and their allies 
exercised varying degrees of authority over southeastern Europe 
and the Arab world, including the sacred Ḥijāz region. At the 
time, most of the world’s Muslims equated the Ottomans’ ver-
sion of Islam with Sunnī orthodoxy. However, Ibn ʿAbd al-Wah-
hāb condemned Ottoman Islam as shirk, and rebuked the Otto-
mans for not applying the sharīʿa. Based on this, Saudi Wahhābī 
authorities excommunicated the Ottomans and launched jihād 
campaigns against them.183 The Saudi-Ottoman conflict contin-
ued until the Ottoman empire collapsed following its defeat in 
World War I. The 1920s witnessed several key developments. 

180	 On Qurʾān 3:28, see 6 Abū Jaʿfar al-Ṭabarī, Jāmiʿ al-bayān ʿan 
taʾwīl āy al-Qurʾān 313 (Dar al-Tarbiya wa’l-Turāth 2010).

181	 28 Ibn Taymiyya, supra note 17, at 530–31.
182	 Rapoport & Ahmed, supra note 131, at 6–7, 16, 269–70.
183	 10 ʿ Abd al-Raḥmān Ibn Qāsim ed., al-Durar al-saniyya fī al-ajwi-

ba al-najdiyya 7–8 (Maṭbaʿat Umm al-Qurā 1996); Bunzel, supra note 8.
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The Saudis annexed the Ḥijāz and established the modern state 
of Saudi Arabia. However, in the Ḥijāz and elsewhere, many 
Muslims opposed strict Wahhābī doctrines on shirk and takfīr. 
To allay these concerns, the Saudi government began forcibly 
reforming the Wahhābī religious establishment, demanding that 
it gradually tone down and qualify its takfīr doctrine.184 In this 
way, Wahhābism evolved into the influential global movement 
known as Salafism.

As recognized in previous studies, Ibn ʿAbd al-Wahhāb 
embraces most of Ibn Taymiyya’s ideas on shirk.185 Thus, he ac-
cepts Ibn Taymiyya’s central claim that Muslims can commit 
shirk even if they believe that Allah is the only real power in 
the universe. He likewise accepts Ibn Taymiyya’s claim that the 
ancient Arab mushriks conceptualized their “gods” as similar to 
dead persons, jinn, and angels.186

Like Ibn Taymiyya, Ibn ʿAbd al-Wahhāb holds that 
slaughtering187 and vowing are shirk when directed towards be-
ings other than Allah,188 and that little if any consideration needs 
to be given to the doer’s intentions. Like Ibn Taymiyya, Ibn ʿAbd 
al-Wahhāb forbids pilgrimage to graves189 and holds that re-
quests from angels are shirk.190 However, whereas Ibn Taymiyya 
permits requests from jinn, Ibn ʿAbd al-Wahhāb considers this 
shirk.191 Following Ibn Taymiyya, Ibn ʿAbd al-Wahhāb considers 
istighātha to be shirk.192 Like Ibn Taymiyya, Ibn ʿ Abd al-Wahhāb 
opposes tawassul without considering it outright shirk.193 How-

184	 See Stephane Lacroix, Awakening Islam 12–14 (2011); Henri Lauz-
ière, The Making Of Salafism 60–94 (2016).

185	 1 Ibn Qāsim, supra note 183, at 137–38; 2 id. at 125; Bunzel, supra 
note 8, at 128–38; Lav, supra note 8, at 95–125.

186	 See Muḥammad Ibn ʿAbd al-Wahhāb, Kashf al-shubuhāt 33–35 
(Wizārat al-Shuʾūn al-Islāmiyya wa’l-Awqāf wa’l-Daʿwā wa’l-Irshād 1418 H).

187	 Ibn ʿAbd al-Wahhāb, supra note 187, at 40; 10 Ibn Qāsim, supra 
note 183, at 14.

188	 Ibn ʿAbd al-Wahhāb, supra note 187, at 40; 10 Ibn Qāsim, supra note 
185, at 14.

189	 Ibn ʿAbd al-Wahhāb, Ādāb al-mashī ilā al-ṣalāh 40 (Jāmiʿat al-
Imām Muḥammad b. Saʿūd n.d.).

190	 Id., supra note 186, at 6–8.
191	 Id. at 6–8.
192	 Id., supra note 187, at 42–44.
193	 1 Ibn Qāsim, supra note 183, at 33–34.
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ever, whereas Ibn Taymiyya firmly prohibits tawassul, Ibn ʿAbd 
al-Wahhāb indicates that it is merely disliked (makrūh).194

As recognized in earlier scholarship, the primary differ-
ence between Ibn Taymiyya and Ibn ʿAbd al-Wahhāb concerns 
the excuse for ignorance.195 Ibn ʿAbd al-Wahhāb adopts Ibn Tay-
miyya’s strict opinions on shirk while rejecting his exceptionally 
expansive excuse for ignorance. Ibn ʿ Abd al-Wahhāb judges that 
the general population of self-professed Muslims in his era has 
fallen into shirk. However, rather than pardoning them (like Ibn 
Taymiyya), he declares jihād against them. In some places, Ibn 
ʿAbd al-Wahhāb suggests that there is no excuse for ignorance.196 
More often, he admits that there is an excuse for ignorance but 
holds that it should be tightly restricted.197 He argues that a per-
son can no longer be considered ignorant once he or she has 
simply heard the Qurʾān. Addressing this matter, he says: “As 
for the fundamentals of the religion (uṣūl al-dīn), which Allah 
has clarified and made firm in His Book, Allah’s proof is the 
Qurʾān. Whoever the Qurʾān reaches, the proof has reached him 
(balagathu al-ḥujja).”198 

Ibn ʿAbd al-Wahhāb’s sons (who became the highest 
Wahhābī religious authorities after his death) argue that anyone 
who has heard about their father’s general message possesses 
enough evidence. Such a person cannot claim the excuse for 
ignorance. They write, “[A]s for those who have received our 
call to tawhīd and the application of Allah’s [sharīʿa] obliga-
tions (al-ʿamal bi-farāʾiḍ Allāh) but refuse to accept it, persist in 
shirk, and neglect the [sharīʿa] obligations of Islam, we excom-
municate them, fight them, and launch raids against them.”199 

Admittedly, there is a famous letter where Ibn ʿAbd 
al-Wahhāb asserts that he does not automatically declare those 
worship at graves to be disbelievers (e.g., for acts like istighātha). 

194	 Ibn ʿAbd al-Wahhāb, Fatāwā wa-masāʾil 68 (Jāmiʿat al-Imām 
Muḥammad b. Saʿūd al-Islāmiyya n.d.).

195	 Bunzel, supra note 8, at 127–190.
196	 Ibn ʿAbd al-Wahhāb, supra note 186, at 11; see also id., supra note 

187, at 28.
197	 Id., al-Rasāʾil al-shakhṣiyya 60 (Jāmiʿat al-Imām Muḥammad b. 

Saʿūd 1206 AH).
198	 10 Ibn Qāsim, supra note 183, at 93. 
199	 9 id. at 252–53.
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He asserts that his critics have slandered him by falsely claiming 
that he does not grant an excuse for ignorance.200 Nevertheless, 
this letter conflicts with what Ibn ʿAbd al-Wahhāb says in many 
other places. As such, it either represents a contradiction in his 
thinking or an attempt to conceal his actual views.201 

Section IX: Ibn ʿAbd al-Wahhāb on Non-
Application of the Sharīʿa

Ibn ʿAbd al-Wahhāb holds that, as a general principle, 
Muslims must submit to governments and not rebel against 
them, even when they fall short in applying sharīʿa. In one text, 
Ibn ʿAbd al-Wahhāb explains that the ancient Arabs had many 
erroneous views that Islam came to correct. These include see-
ing disobedience to rulers as a good thing. Ibn ʿAbd al-Wahhāb 
comments: 

[For the ancient Arabs,] opposing the ruler and refusing 
to submit to him is seen as a virtue. Obeying and listen-
ing to him is regarded as humiliation and disgrace. But 
the Messenger of Allah opposed them, and commanded 
patience with unjust rulers. He commanded obedience 
[to rulers] and giving them [beneficial] advice. He em-
phasized that with severity, repeating it often.202 

However, like Ibn Taymiyya, Ibn ʿAbd al-Wahhāb believes that 
some circumstances justify excommunicating governments and 
groups for not applying the sharīʿa. Ibn ʿAbd al-Wahhāb ex-
presses his views in a short influential text titled Nawāqiḍ al-Is-
lām (Nullifiers of Islam), which lists ten offenses that make one 
a kāfir.203 The first two offenses concern shirk. The fourth of-
fense is not applying the sharīʿa. In describing this fourth of-
fense, Ibn ʿAbd al-Wahhāb uses the distinctive term ṭāghūt. In 

200	 1 id. at 104.
201	 Bunzel, supra note 8, at 158–62.
202	 Ibn ʿAbd al-Wahhāb, Masāʾil al-jāhiliyya 7 (al-Maṭbaʿa al-Salafi-

yya 1347 AH).
203	 10 Ibn Qāsim, supra note 183, at 90–93.
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Ibn Taymiyya’s writings, a ṭāghūt is an illegitimate authority 
who demands obedience to his or her commands and laws over 
those of Allah.204 Ibn ʿ Abd al-Wahhāb states, “Fourth [nullifier]: 
Whoever believes that the guidance of someone other than the 
Prophet is more complete than his guidance, or that the judg-
ment of another is better than his judgment—such as those who 
prefer the rule of ṭāghūt over his rule—then he is a kāfir.”205 
He also suggests that simply supporting the rule of a ṭāghūt 
verbally makes one a kāfir, such that the one who “praises the 
ṭāghūts or argues on their behalf … exits Islam even if he fasts 
and stands in prayer.”206

As mentioned above, Ibn ʿAbd al-Wahhāb’s sons argued 
that takfīr is justified for both shirk and non-application of the 
sharīʿa.207 Significantly, the prominent early Wahhābī schol-
ar Ḥusayn Ibn Ghannām (d. 1225/1810) cites Ibn Taymiyya’s 
fatwās against the Mongols to legitimate takfīr and jihād against 
the Ottomans and their allies. Like Ibn Taymiyya, Ibn Ghannām 
emphasizes that Abū Bakr was correct to excommunicate tribes 
who simply did not pay zakāt. This justifies excommunicating 
groups who do not adhere to sharīʿa.208 For Ibn Ghannām, the 
most serious offence of the Ottomans and their allies is failure to 
implement sharīʿa rules banning shirk. 

To build support against his enemies, Ibn ʿAbd al-Wah-
hāb invokes two further takfīr principles. In Nawāqiḍ, he iden-
tifies allying with kāfirs against Muslims as the eighth offense 
that makes one a kāfir.209 For Ibn ʿAbd al-Wahhāb, Muslims 
who have allied with the Ottomans against the Saudi state have 
become kāfirs. A second important takfīr principle concerns 
what we might call “chain takfīr.” Recall that according to clas-
sic takfīr doctrine, denying a Prophetic teaching that is known 
with certainty makes one a kāfir. Chain takfīr is a specific ap-
plication of this principle. Thus, it is definitively known that 

204	 28 Ibn Taymiyya, supra note 17, at 201.
205	 10 Ibn Qāsim, supra note 183, at 91.
206	 Id. at 55.
207	 9 id. at 252–53.
208	 1 Ḥusayn Ibn Ghannām, Tārīkh Najd 31 (Muṣṭafā al-Bābī al-Ḥalabī 

1949).
209	 10 Ibn Qāsim, supra note 183, at 90–93.
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the Prophet taught that particular groups are kāfirs. Examples 
are Christians and worshippers of al-Lāt.210 A person who de-
nies that such groups are kāfirs becomes a kāfir themself and 
merits takfīr. This is chain takfīr. Many Muslim scholars accept 
some form of the chain takfīr principle, such as Ibn Ḥanbal. He 
holds that the Prophet taught that Allah literally speaks, and 
that whoever denies Prophetic teachings is a kāfir. On these 
grounds, Ibn Ḥanbal excommunicates Jahmīs. He further ex-
communicates whoever denies that Jahmīs are kāfirs and refus-
es to excommunicate them.211 

Although Ibn Taymiyya presumably accepts the chain 
takfīr principle, it does not play a significant role in his thought. 
By contrast, Ibn ʿAbd al-Wahhāb emphasizes the importance of 
chain takfīr. In Nawāqiḍ, the third offense that makes one a kāfir 
is not excommunicating those who are kāfirs. The text states: 
“Whoever does not excommunicate the mushriks, doubts that 
they are kāfirs, or considers their doctrine sound, has become a 
kāfir by consensus.”212 For Ibn ʿAbd al-Wahhāb, this means that 
whoever does not excommunicate the Ottomans and their allies 
becomes a kāfir. 

Although Ibn ʿAbd al-Wahhāb is critical of surrounding 
societies for not applying the sharīʿa, his primary justification 
for excommunicating them is shirk. Thus, people in these soci-
eties partake in or tolerate making requests from dead persons 
and angels, slaughtering for jinn, and so on. Indeed, Ibn ʿAbd 
al-Wahhāb goes so far as to assert that “the shirk of the ancients 
[i.e., pre-Islamic Arabs] is less severe (akhaff ) than the shirk of 
people in our time.”213 In other words, given their extreme shirk, 
the Ottomans are lower in status, and further from Islam, than 
the ancient Arabs. The implied message is that since the Prophet 
fought the ancient Arabs for their shirk, the Ottomans are even 
more deserving of being fought. 

To sum up, Ibn ʿAbd al-Wahhāb excommunicates the 
Ottomans, their allies, and whoever does not excommunicate 
them. He also accuses these groups of shirk and refers to them 

210	 Qurʾān 98:1, 6. 
211	 1 Ibn Abī Yaʿlā, supra note 45, at 342.
212	 10 Ibn Qāsim, supra note 183, at 91.
213	 Ibn ʿAbd al-Wahhāb, supra note 186, at 33.
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as mushriks. This functions to justify jihād campaigns against 
all the putative “Muslim” lands surrounding the Saudi state. Ex-
pressing his views, Ibn ʿAbd al-Wahhāb says: 

You have also heard the [Ottoman] mushriks say: “Shirk 
is the worship of idols but not that of the pious [dead].” 
… Allah has blessed you with the acknowledgment of 
the mushriks’ scholars regarding all of this. You have 
heard their admission that the practices taking place in 
the Two Holy Sanctuaries [Mecca and Madina], Basra, 
Iraq, and Yemen are acts of shirk [i.e., associating] with 
Allah. They have admitted to you that the religion whose 
people they support—and who they claim are the great 
majority—they have admitted to you that their religion 
[i.e., that of the Ottomans] is [in fact] shirk.214

Commenting on the need for jihād against such mushriks, Ibn 
ʿAbd al-Wahhāb says, “May Allah have mercy on the one who 
reflects for himself and contemplates what Muḥammad brought 
from Allah of enmity toward mushriks, whether near or far, ex-
communicating them, and fighting them until religion is entirely 
for Allah.”215 

Contemporary Ottoman figures often accused Ibn ʿAbd 
al-Wahhāb and his followers of being “Khārijīs.” Eminent Ot-
toman religious scholars with this view include the Mālikī ju-
rist Aḥmad al-Sāwī (d. 1241/1825)216 and the Ḥanafī jurist Ibn 
ʿĀbidīn (d. 1252/1836).217 For Ottomans, Wahhābīs resembled 
Khārijīs because they promoted illegitimate mass takfīr and po-
litical rebellion. Notably, many jurists regard Khārijīs as kāfirs. 
Hence, labeling Wahhābīs as “Khārijīs” can be interpreted as 
implicitly excommunicating them. Ottoman scholars’ loyalty 
to their government naturally shaped their intensely negative 
judgements of Wahhābism.

214	 10 Ibn Qāsim, supra note 183, at 7–8.
215	 1 Ibn ʿAbd al-Wahhāb, Mufīd al-mustafīd fī kufr tārik al-tawḥīd 

298 (Jāmiʿat al-Imām Muḥammad b. Saʿūd 1206 AH).
216	 3 Aḥmad al-Sāwī, Ḥāshiyat al-sāwī ʿalā tafsīr al-Jalālayn 255 

(Muṣṭafā al-Bābī al-Ḥalabī 1926).
217	 4 Ibn ʿābidīn, supra note 120, at 262.
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Conclusion

In the present article, I have sought to make four contributions to 
scholarship on takfīr. First, I have traced the long-term develop-
ment of takfīr doctrine among the ahl al-ḥadīth/Ḥanbalīs, while 
explicating the views of Ibn Ḥanbal, Ibn Taymiyya, and Ibn ʿAbd 
al-Wahhāb. The article has highlighted key differences between 
these figures. Thus, the early ahl al-ḥadīth (including Ibn Ḥan-
bal) promote takfīr for denying Allah’s attributes but not for shirk 
or non-application of the sharīʿa. Significantly, the ahl al-ḥadīth 
excuse many persons guilty of denying Allah’s attributes, and 
do not call for jihād against them. Meanwhile, Ibn Taymiyya 
promotes takfīr for denying Allah’s attributes, for shirk, and for 
non-application of the sharīʿa. However, Ibn Taymiyya typically 
excuses offenders, and does not call for jihād against them (with 
the Mongols being a limited exception). Ibn ʿAbd al-Wahhāb 
promotes takfīr for shirk and for non-application of the sharīʿa. 
He limits excuses and calls for jihād against offenders. 

Second, I explain the origins and development of the 
“excuse for ignorance” as a crucial component of takfīr doc-
trine. The excuse plays a fundamental role in determining how 
takfīr doctrine is applied. Scholars who minimize the excuse’s 
scope (e.g., Ibn ʿAbd al-Wahhāb), thereby encourage takfīr and 
conflict between Muslim groups. Scholars who maximize the 
excuse’s scope (e.g., Ibn Taymiyya), foster more tolerance for 
Muslim groups with divergent theological views. Nevertheless, 
since Ibn Ḥanbal’s time, the notion of excuse has been some-
what vague, leading to major disagreements about how it is to be 
understood. For example, who counts as “ignorant” and deserv-
ing of the excuse? Is the class of ignorant people limited to new 
converts and the like? Or does it include ordinary laypersons and 
even deviant religious scholars? Moreover, how much evidence 
does a person need before he or she is no longer considered ig-
norant? Is it enough to simply read the Qurʾān or hear about Ibn 
ʿAbd al-Wahhāb’s teachings? Or is it necessary for someone to 
counter all of a deviant’s misleading arguments with evidence? 
Is there a time limit for this educational process, or can it con-
tinue indefinitely? 
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Third, by taking a long-term view, I have explained the 
role of historical contingency in shaping takfīr doctrine, show-
ing that takfīr doctrine moved along an unpredictable trajectory 
and was reoriented multiple times by particular events. Thus, 
Muslim thinking on takfīr first moved from a focus on non-ap-
plication of sharīʿa to a focus on denying Allah’s attributes, then 
to a focus on shirk. 

Fourth, I have highlighted the role of politics in shap-
ing takfīr doctrine. Among other things, I demonstrated how 
Ibn Ḥanbal, Ibn Taymiyya, and Ibn ʿAbd al-Wahhāb advocate 
loyalty to their governments and reject excommunicating them 
or rebelling against them. Moreover, Ibn Taymiyya worked to 
protect his Mamluk government by excommunicating an in-
vading Mongol force. Ibn ʿAbd al-Wahhāb excommunicated all 
governments and societies surrounding the Saudi state in Najd, 
legitimating Saudi expansion against the rival Ottomans and 
their allies. The Ottomans responded by implicitly excommuni-
cating Wahhābīs as Khārijīs. Although takfīr doctrine cannot be 
reduced to politics, political loyalties affect how this doctrine is 
understood and applied. 
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tolerating gharar in gratuitous contracts. The argument starts with an orienta-
tion that surfaces the paradigm-level assumptions and disciplinary priorities 
often latent in takāful’s doctrinal-technical debates and clarifies the article’s 
scope and methodological limits. It then proceeds to a logical deconstruction 
of the received dichotomy, then to a reconstruction of its reception pathway, 
and finally to a close reading of its classical Mālikī sources. Engaging al- 
Qarāfī’s Distinction 24 (the standard reference point for the issue) together 
with the canonical Mālikī text al-Mudawwana, the article proposes a construc-
tive recalibration: shifting discourse away from a rigid, label-driven tabarruʿ– 
muʿāwaḍa binary toward Mālik’s tripartite scheme, guided by al-Qarāfī’s 
three features and more faithful to the Islamic moral-juristic economy.

Keywords: consideration/exchange (muʿāwaḍa), gratuitous exchange (tabar-
ruʿ ), Islamic finance, Islamic insurance (takāful), Mālikī law, objectives of 
Islamic law (maqāṣid), uncertainty (gharar) 
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Introduction 

Islamic insurance (takāful) is said to be valid notwithstanding 
the uncertainty (gharar) in indemnity because the parties’ 

core undertaking is gratuitous (tabarruʿ ), and the prohibition 
of gharar attaches to onerous exchange (muʿ āwaḍa), not to do-
nation. Contemporary standard-setting instruments such as the 
Accounting and Auditing Organization for Islamic Financial In-
stitutions’ (AAOIFI) “Shari’ah Standards”1 and state-endorsed 
resolutions,2 and juristic treatments3 frequently present this 
special tolerance for gharar in gratuitous dispositions as a Mā-
likī doctrine that other schools (madhāhib, sg. madhhab) have 
adopted by necessity, thereby supplying a principal basis for 
takāful’s legitimacy. 

This article tests the received claim by recovering its 
classical Mālikī foundations and mapping those foundations 
onto contemporary takāful. It proceeds in three stages: Section 
1 zooms out to locate the article’s narrow doctrinal entry point 
within the wider anthropological aims and stakes that animate 
the inquiry in order to render the ensuing constraint a deliber-
ate methodological choice rather than an omission. Section 2 
starts the inquiry by tracing a plausible reception pathway by 
which Shihāb al-Dīn al-Qarāfī’s (d. 684/1285) nuanced juris-
tic formulation became an oversimplified industry axiom. Sec-
tion 3 zooms in on the principal Mālikī point of reference—
al-Qarāfī’s Distinction 24—as the classical anchor for the 
tabarruʿ–muʿ āwaḍa framing. The section analyzes this doctrinal 

1	 Accounting & Auditing Org. for Islamic Fin. Insts, Shari’ah 
Standard No. 26: Islamic Insurance App. B: The Shari’ah Basis for the Stan-
dard (Eng. ed) 690–91, https://aaoifi.com/ss-26-islamic-insurance/?lang=en (last 
visited Oct. 13, 2025) (“Permissibility of cooperative/mutual/social insurance stems 
from the fact that it is based on cooperation and donation, rather than on muʿāwaḍa 
(exchange contract). It is well known among the fuqahāʾ (Mālikī school) that gharar 
has no impact on donation contracts.”).

2	 Shariah Advisory Council of Bank Negara Malay., Shariah 
Resolutions in Islamic Finance, 65 (2d ed. 2010), https://www.bnm.gov.my/docu-
ments/20124/9198675/shariah_resolutions_2nd_edition_EN.pdf.

3	 Ḥamad Ḥammād ʿAbd al-ʿAzīz al-Ḥammād, ʿUqūd al-taʾ mīn ḥaqīqa-
tuhā wa-ḥukmuhā, 65–66 Majallat al-Jāmiʿa al-Islāmiyya bi’l-Madīna al-Mun-
awwara 76 (1985); Aly Khorshid, Islamic Insurance 61 (1st ed. 2004).
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architecture and applies its functional markers to contemporary 
takāful in a narrowly doctrinal sense of transposability. 

Section 1: Aims, Scope, and Context of Inquiry

This section maps the interlocking registers in which debates 
about insurance—and by extension takāful—take place in order 
to clarify the anthropological stakes, doctrinal entry point, and 
methodological limits of my argument from the outset.

First is the moral register, in which the animating concern 
is compliance with religious values, and doctrinal reasoning func-
tions as an instrument for achieving it. Proponents frame takāful 
as a constrained pursuit of sharīʿa compliance under non-ideal 
conditions4—sometimes via “lesser harm” reasoning5—whereas 
critics treat it as an illicit compromise with Islamic jurisprudence.6 
Some argue that, far from the proclaimed spirit of cooperation, 
certain takāful implementations can be more disadvantageous to 
participants than conventional insurance.7 

4	 In early deliberations of the Islamic Fiqh Academy of the Organization 
of the Islamic Conference (OIC)—published in its Majallat majmaʿ  al-fiqh al-Islāmī 
(1986)—scholars treated Islamic insurance as a constrained, pragmatic, and tempo-
rary accommodation, to be augmented and revised. 2 Majmaʿ al-fiqh al-Islāmī, Ma-
jallat majmaʿ al-fiqh al-Islāmī 606–07 (1986) (“We live in a situation where Is-
lam is completely absent from the Arab nation as a whole—save for what remains 
of the shadows of creed and worship. As for Islamic Jurisprudence ( fiqh), it has no 
presence in society, neither among individuals nor the collective, except in very rare 
instances …. We must temporarily establish a practical insurance system that current 
states and governments allow to function …. Indeed, we are now facing a temporary 
Islamic insurance, so let us wait.”)

5	 See, e.g., Ruling on Cooperative Insurance, Dāʾirat al-iftāʾ al-ʿāmm 
(May 10, 2024), https://www.aliftaa.jo/en-fatwas/696/Ruling-on-Cooperative-Insur-
ance (demonstrating that Jordan’s Dār al-Iftāʾ endorses cooperative insurance as the 
“lesser of two evils” relative to commercial insurance; it does not spell out the coop-
erative model’s contractual mechanics, but it expressly anchors the permissibility in 
the OIC International Islamic Fiqh Academy’s fatwā).

6	 For a critique of takāful in general and its waqf-based model in partic-
ular, see Muḥammad Rāshid Daskawī, Murawwaja takāful ka-fiqhī jāʾiza (2013).

7	 Al-Sāʿātī, for example, argues that “Islamic insurance companies bear 
lower risks and achieve greater gains,” since deficits are covered via a recoverable loan 
to the policyholders’ account, and muḍāraba lets the operator share in gains (al-ghunm) 
but not losses (al-ghurm).ʿAbd al-Raḥīm ʿAbd al-Ḥamīd al-Sāʿātī, Idārat al-gharar fī 
al-taʾ mīn al-taʿ āwunī, 23 J. King Abdulaziz Univ. Islam. Econ. 85, 109 (2010).
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Second is the doctrinal register, which asks whether 
takāful, as a purportedly Islamic contract form, satisfies the cri-
teria of Islamic jurisprudence. For pragmatic reasons, this article 
foregrounds that register, while nevertheless considering it as 
analytically incomplete in isolation.

Third is the economic register, which evaluates takāful 
in terms of, inter alia, efficiency and risk-sharing performance, 
welfare and distributional incidence, and incentive and infor-
mation effects, often articulated through policy idioms orient-
ed around maqāṣid (objectives of Islamic law) rather than fine-
grained doctrinal analysis.8 

Fourth is the political-economic register. Here insurance 
functions as a development infrastructure, shaping which projects 
become financeable and on what terms, and where surpluses set-
tle. Because modern insurance can generate outward premium/re-
serve flows and place large-risk coverage decisions—often medi-
ated through reinsurance—outside the domestic economy, it can 
operate as a developmental chokepoint. Timur Kuran’s account 
of the Ottoman Empire illustrates this dynamic, linking the in-
surance sector to foreign consortia control of large infrastructure, 
exclusionary distributional effects marginalizing local majority 
Muslims, and outward wealth transfer via foreign-headquartered 
insurers.9 A later illustration is Saudi Arabia’s post-oil devel-

8	 Economic-register debates on takāful are not uniformly approving. 
El-Gamal, for example, criticizes contemporary takāful as part of a broader pattern 
of “rent-seeking” sharīʿa arbitrage with attendant transaction costs and efficiency 
costs, calling for restructuring around substantive mutuality and agency. He frequent-
ly frames his critique in maqāṣid al-sharīʿa terms. While he does discuss the juristic 
logic of gharar, his engagement with classical fiqh literature is comparatively thin. For 
example, he cites Bank Al-Jazira’s “pure agent” (wakīl) model as the “most widely ac-
cepted” way of neutralizing gharar—via mutuality rather than commutative exchange, 
without elaborating on and tracing the claim’s jurisprudential pedigree in that discus-
sion. See Mahmoud A. el-Gamal, Islamic Finance: Law, Economics and Practice 
170 (2006). By contrast, Ahmad & Hasan offer a more approving, maqāṣid-inflect-
ed economic account of takāful, presenting regression evidence from Malaysia that 
takāful industry growth supports economic development. Abu Umar Faruq Ahmad & 
Rashedul Hasan, A Critical Review of Takaful Companies’ Contributions to Econom-
ic Developments in Fulfilment of Maqasid al-Sharīʿah: Evidence from Malaysia, in 1 
Enhancing Financial Inclusion through Islamic Finance 91 (Abdelrahman Elzahi 
Saaid Ali, Khalifa Mohamed Ali & Muhammad Khaleequzzaman eds., 2020).

9	 Timur Kuran, The Long Divergence: How Islamic Law Held Back 
the Middle East 30, 194–99 (2010).
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opment, where dependence on foreign insurers raised concerns 
about sustained capital flight and helped motivate domestication 
efforts, including the institutionalization of takāful.10 

An associated fifth register is the institutional-ecosystem 
register in which proponents defend takāful as more than as a 
risk-management contract framed primarily in terms of individ-
ual and commercial necessity. Rather, it is a risk-management 
infrastructure for Islamic finance itself, with individual and cor-
porate participation serving as a conduit for institutional viabil-
ity and scale and regulatory legibility.11 Since the contemporary 
liberal-capitalist order is organized around continuous, invest-
ment-driven expansion rather than slow, organic continuity, it 
multiplies exposure and makes insurance a constitutive feature 
of market coordination. Islamic finance, operating as it does 
within this global order, typically either relies structurally on 
conventional insurance and reinsurance or develops an internal 
analogue. Proponents defend takāful, and especially re-takāful, 
as that analogue: a condition of scalability, supervisability, and 
institutional coherence rather than merely a retail option.12

10	 Ammar Al-Jaser, Is Islamic Insurance Ready to Take the Lead? A Case 
Study of Saudi Arabian Insurance 41 (2014) (S.J.D. dissertation, Georgetown Univer-
sity Law Center).

11	 The Islamic Financial Services Board (IFSB)—an international stan-
dard setter for Islamic finance—frames takāful as “critical to the development of the 
ecosystem required for the overall development of the industry” and notes that a World 
Bank–IMF Joint Note “called for integration of Islamic finance with the global finan-
cial system.” It further adds that applying IFSB takāful standards, can provide the 
“harmonised regulatory framework … needed for the future growth of the takāful sec-
tor, particularly for organisations … engaged in cross-border business.” Islamic Fin. 
Services Board & World Bank, Realising the Value Proposition of the Takā-
ful Industry for a Stable and Inclusive Financial System, at ix–x, 160 (2017), 
https://www.ifsb.org/wp-content/uploads/2023/10/IFSB-World-Bank-Joint-Publi-
cation-on-Realising-The-Value-Proposition-of-the-Tak257ful-Industry-for-a-Sta-
ble-and-Inclusive-Financial-System_En-1.pdf. Gönülal’s World Bank-published book  
likewise notes that takāful was conceived “out of the need for Islamic banks” to obtain 
sharīʿa-consistent coverage, underscoring its institutional (not merely retail) function. 
Takaful and Mutual Insurance: Alternative Approaches to Managing Risks 71 
(Serap O. Gönülal ed., 2013). 

12	 IFSB frames re-takāful as a scalability and system-coherence con-
straint, noting that conventional cession is often defended via ḍarūra (necessity) be-
cause without it, takāful and re-takāful undertakings would be “unable to maintain or 
to expand the level of their business,” citing “a lack of capacity of appropriate quality 
in the Retakāful sector.” Islamic Fin. Serv. Bd., Guiding Principles for Retakāful 
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Sixth is the register of power and governmentality. From 
a Foucauldian perspective,13 insurance functions as a technolo-
gy of governance by conditioning access to central domains of 
private, social, and economic life, including mobility, housing, 
employment, trade, and industrial production. Individuals and 
firms may formally own cars, homes, or enterprises, yet remain 
unable to operate them without insurance authorization. This is 
the liberal paradox: insurance governs by conditioning access 
even as it liberates us from liability. Historically, this governing 
role has extended beyond market coordination into the exercise 
of state power in both war and peace,14 and it takes renewed sa-
lience in contemporary data-intensive, platform-mediated polit-
ical economies, sometimes described as a technofeudal order.15 

(Islamic Reinsurance) 34 (2016), https://ceif.iba.edu.pk/pdf/IFSB-GuidingPrinci-
plesforRetak%C4%81ful(IslamicReinsurance)2016.pdf.

13	 See Francois Ewald, Insurance and Risk, in The Foucault Effect: 
Studies in Governmentality 200 (Graham Burchell, Colin Gordon & Peter Miller 
eds., 1991). Ewald, though more analytical than critical, calls insurance a “technolo-
gy of risk” and a rationality “capable of transforming the life of individuals and that 
of a population.” More critical governmentality-oriented sociology treats insurance as 
a modality of governance beyond the state that structures institutions and everyday 
conduct. See, e.g., Richard V. Ericson, Aaron Doyle & Dean Barry, Insurance as 
Governance (2003).

14	 Luis Lobo-Guerrero, inspired by Foucault, primarily focuses on the 
British “Commercial Kingdom” as his central case study for “insurantial sover-
eignty,” yet he also reaches beyond Britain to discuss other western governments 
and supranational security actors—e.g., EU anti-piracy operations and Lloyd’s co-
operation with NATO—to show how insurance quietly shapes security environ-
ments in both peace and war. In peacetime, he argues, the “most prominent” man-
ifestation of this “insurantial sovereignty” lay in neutralizing class struggle among 
“populations experiencing dramatic economic and social change as a result of in-
dustrialising processes.” Through accident and social insurance as “bourgeois solu-
tions to proletarian problems,” governments sustained “social and political peace 
in an age of revolution.” During war time, insurance helped the British govern-
ment endure and sustain conflict: in World War I it established a War Risks Insur-
ance Scheme to “ensure security of food supply in time of war”; because private 
insurers would have laid up ships under prohibitive rates, the state acted as reinsur-
er of last resort to “keep the merchant fleet sailing under the threat of enemy ac-
tion.” Luis Lobo-Guerrero, Insuring War: Sovereignty, Security and Risk, at  
xvi, 1, 4, 57 (2012).

15	 “Technofeudal” is used here as a heuristic descriptor, associat-
ed especially with Yanis Varoufakis, for platform-mediated forms of economic co-
ordination and dependence; the essay does not rely on the term’s broader histori-
cal or normative claims. See Yanis Varoufakis, Technofeudalism: What Killed  
Capitalism (2023).
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The same actuarial-informational infrastructures that make per-
sons and assets insurable, such as granular data on sites, inven-
tories, productive capacity, and exposure, have at times been 
repurposed to render industrial capacity and human life legible 
and targetable.16 In this register, insurance governs less through 
overt coercion than through the technical organization of access, 
visibility, and vulnerability.

Each of these registers captures something real. Yet tak-
en in isolation, they frame takāful respectively as a problem of 
sharīʿa compliance, functional efficiency, developmental neces-
sity, institutional self-preservation, or governmental power—
partial descriptions of a deeper dynamic. Takāful does not mere-
ly distribute risk; it reconfigures how human beings encounter 
consequence, obligation, and contingency in ordinary life, a 
transformation that standard moral-philosophical framings often 
register only incompletely because this transformation is me-
diated through institutions, techniques, and habituated practic-
es rather than discrete individual choices. That is why I treat 
the question as irreducibly anthropological. The core concern 
of the broader research program—of which this article forms 
one part—is that takāful can (de)form moral agency itself, with 
effects that cut across the other registers and recast the very dy-
namics they seek to explain. Because this approach does not just 
address risk-management but also illuminates how risk may be 
created through incentive distortions such as moral hazard and 
then amplified through positive feedback loops. Ulrich Beck 

16	 Drawing on Feldman and Fritz, Lobo-Guerrero cites multiple wartime 
examples of insurance operating as an intelligence tool. In the Nazi period, the Third 
Reich used Allianz’s life-insurance/actuarial records to locate and expropriate the as-
sets of “the enemies of the people and the State,” including Jews and communists. 
On the Allied side, the American Office of Strategic Services (OSS) (X-2) created an 
Insurance Intelligence Section (1943) that acquired blueprints of strategic industrial 
facilities by tracking facilities for which reinsurance was being sought in the market. 
Declassified OSS material also recounts that a British insurer’s San Francisco office 
resold Panama Canal coverage to two Japanese firms (1941), and that, in connection 
with this insurance, detailed descriptions of the canal’s locks and machinery—critical 
U.S. infrastructure—were transmitted to Tokyo. He treats these episodes as instanc-
es of an “intimate relationship” between statehood and actuarial resources, and situ-
ates them within his larger thesis of “insurantial sovereignty.” Lobo-Guerrero, supra 
note 14, at 2–3.
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makes a closely related point: modern society generates the risks 
it later seeks to contain and insure against.17

In Islamic legal-theoretical terms (uṣūl al-fiqh), insur-
ance risks reshaping fiqh’s construction of the morally account-
able agent (mukallaf) whose juridical liability capacity (dhimma) 
is the locus of obligation, liability, and discharge. By permitting 
the insured to externalize risk, insurance can reconfigure the very 
texture of taklīf by altering the conditions under which the mu-
kallaf’s dhimma is borne, shared, or effectively transferred. In 
classical juristic grammar, liability or dhimma is not treated as a 
detachable commodity.18 Thus kafāla (suretyship) is permissible 
on a gratuitous basis precisely because it is not a sale of dhimma: 
the guarantor’s dhimma is joined to that of the principal (ḍamm 
al-dhimma ilā al-dhimma), so the creditor may claim from either. 

17	 Ulrich Beck, Risk Society: Towards a New Modernity 12 (reprt. 
ed. 2009) (“The argument is that, while in classical industrial society the ‘logic’ of 
wealth production dominates the ‘logic’ of risk production, in the risk society this re-
lationship is reversed.”)

18	 Across classical discussions of transactions, jurists repeatedly treat 
dhimma (financial liability) as a relational obligation, not a detachable, fungible com-
modity. One illustrative locus is their prohibition of qisma (partition) of jointly owned 
debt claims (dayn) owed by multiple debtors: the creditors generally cannot simply 
agree, “You take Zayd’s debt and I take ʿAmr’s,” as though each claim were an equiv-
alent unit. They observe that liabilities do not equate nor balance (lā tatakāfaʾ  wa-lā 
tataʿ ādal) because obligors differ in solvency and creditworthiness. Partition in un-
equal components is only completed by taʿ dīl (equalization): one side must be com-
pensated so the shares match. Once compensation becomes necessary, the operation 
is no longer mere partition; it functions as an exchange in substance, and in the debt 
setting that exchange readily takes the form of debt-for-debt (bayʿ al-dayn bi’l-dayn) 
or liability-for-liability (dhimma bi-dhimma), which is prohibited. Relatedly, jurists 
define true partition as ifrāz (severance/demarcation) that presupposes tamyīz (indi-
viduation), and they deny that such severance is even conceptually realizable within 
a single debtor’s liability prior to collection. Thus, if one debtor owes a joint debt to 
two creditors, neither creditor can stipulate that “the first half collected will be mine 
and the remainder yours,” because no prior “severance” inside the dhimma is imag-
inable and the claim is therefore not yet allocatable; only once collection occurs does 
a possessed sum exist that is then allocatable. In other words, doctrine resists dhim-
ma-based allocation-by-severance that operationally mimics trading claims, while 
conceding dhimma-mediated discharge-by-clearing of ḥawāla, as a settlement de-
vice. See, e.g., 20 Shams al-Dīn al-Sarakhsī, al-Mabsūṭ 131 (Maṭbaʿat al-Saʿāda, 
Cairo, n.d.); 21 id. at 39; 25 id. at 170; 4 Mālik b. Anas, al-Mudawwana al-kubrā 
277 (Dār al-Kutub al-ʿIlmiyya 1994); 7 Muḥammad ʿUlaysh, Manḥ al-jalīl sharḥ 
Mukhtaṣar Khalīl 266 (Dār al-Fikr 1984); 16 Abū al-Ḥasan ʿAlī al-Māwardī, al-
Ḥāwī al-kabīr 1269 (Dār al-Kutub al-ʿIlmiyya 1999); 6 id. at 484; 5 Abū Muḥammad 
ʿAbd Allāh Ibn Qudāma, al-Mughnī 60 (Maktabat al-Qāhira 1969).
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For this reason, the jurists of the four Sunnī schools generally 
treated kafāla as tabarruʿ  and did not allow guarantors to charge 
a fee for the mere assumption or co-joining of dhimma.19 Simi-
larly, ḥawāla (transfer of debt) too was construed as a voluntary 
relocation of obligation rather than a commutative exchange of 
liability; hence compensation for the transfer as such was not 
approved within the classical framework.20 

By effectively rendering dhimma a commodifiable ob-
ject, this reconfiguration of taklīf distorts moral agency and, in 
turn, threatens the very goods that maqāṣid reasoning seeks to 
safeguard, namely, religion, life, intellect, lineage, and wealth. 
Accordingly, narrower doctrinal questions—such as how to 
characterize insurance (takyīf) and thus trigger or tolerate gha-
rar; whether risk alone can constitute a valid object of contract 
(maḥall al-ʿaqd) and thus be commodifiable; and whether the 
rationale behind the prohibition of wager-like instruments, such 
as unjust appropriation of others’ wealth, applies to takāful—are 
best read not as isolated compliance checkpoints but as local 

19	 Jurists from across the four Sunnī schools generally treat unbundled 
guarantee—i.e., kafāla issued on its own and not tied to a larger exchange or wrong-
ful act—as a gratuitous ʿaqd tabarruʿ . Even when some analyses shift rubrics across 
stages—e.g., tabarruʿ  at initiation but exchange-like at discharge for doctrinal co-
herence—the prevailing characterization remains gratuity or benevolent accommo-
dation (irfāq), not a commodified liability instrument. This holds across jurisdictions 
and terminologies (e.g., kafāla/ḍamān/ḥamāla/zaʿāma etc). See, e.g., 19 al-Sarakhsī, 
supra note 18, at 170; 30 id. at 148; 3 Mālik, supra note 18, at 77–78; 1 Ismāʿīl b. 
Yaḥyā al-Muzanī, al-Mukhtaṣar min ʿilm al-Shāfiʿī wa-min maʿnā qawlih 564 
(Dār Madārij lil-Nashr 2019); 14 Ibn Qudāma, supra note 18, at 567.

20	 The four schools of Islamic jurisprudence concur that a valid ḥawāla 
(debt transfer) fundamentally requires absolute parity (tasāwī) between the debt 
transferred and the debt owed. This equality must encompass quantity (qadr), quality 
(ṣifa), and genus (jins). Because ḥawāla is legally categorized as a contract of conces-
sion or charitable assistance (irfāq/maʿ rūf) rather than a commercial exchange, any 
discrepancy in value—such as swapping low-quality coins (nabahraja) for high-qual-
ity ones (jiyād)—invalidates the contract. Jurists warn that such imbalances trans-
form the arrangement into either ribā (usury) or an impermissible sale of debt for 
debt (bayʿ al-dayn bi’l-dayn). While fees for distinct administrative services, such as 
agency or transport, may be permissible, they cannot function as a profit on the trans-
fer itself. See, e.g., Muḥammad b. al-Ḥasan al-Shaybānī, al-Jāmiʿ al-kabīr 329 
(Dār al-Maʿārif 1981); 3 Abū Bakr al-Jaṣṣāṣ, Sharḥ Mukhtaṣar al-Ṭaḥāwī 221 
(Dār al-Bashāʾir al-Islāmiyya wa-Dār al-Sirāj 2010); 9 Shihāb al-Dīn al-Qarāfī, al-
Dhakhīra 244 (Dār al-Gharb al-Islāmī 1994); 7 Muḥammad b. Yūsuf al-Mawwāq, 
al-Tāj wa’l-iklīl li-Mukhtaṣar Khalīl 26 (Dār al-Kutub al-ʿIlmiyya 1994); 7 Ibn 
Qudāma, supra note 18, at 59.
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doctrinal sites where the taklīf-dhimma architecture, understood 
to extend beyond individual burden bearing to charitable mutual 
support, is practically specified, tested, and contested.

This broader, taklīf-inflected anthropological stake also 
means that the object of analysis is not insurance in isolation, 
but rather consequence-displacing mechanisms more general-
ly. Insurance primarily offers economic consequence shielding; 
juridical artifacts such as legal personhood and limited liability 
can furnish legal consequence shielding; and certain responsibili-
ty-attenuating doctrines, especially expansive appeals to necessity 
(ḍarūra), can provide conscience shielding by softening self-im-
plication and guilt. The common thread is the weakening of the 
feedback between agency, consequence, and moral self-attribu-
tion that ordinarily produces prudence and restraint. Thus, just as 
the multiple registers elaborated above clarify that doctrine alone 
cannot explain the problem of insurance, anthropological stakes 
clarify that insurance alone is not the sole site of the problem.

While such a scope may appear expansive, the relevant 
threads connect naturally within the classical fiqh tradition. In 
that tradition, sharīʿa compliance is not a procedural test satis-
fied in the letter through loophole engineering, but a substantive 
safeguard that must be preserved in spirit, thus forming moral 
agency and social order, and thereby enabling the community to 
negotiate the terms of political-economic engagement rather than 
simply to absorb them. For Muslims, it can also function as a de-
cisive point of practical reference amid what Alasdair MacIntyre 
described as the “interminable disagreement” characteristic of 
liberal discursive orders.21 This article therefore adopts a doctri-
nal entry point, not because the problem is reducible to doctrine, 
but because doctrinal fidelity preserves sharīʿa’s normative in-
tegrity, and thereby helps secure the conditions under which ethi-
cal agency can be formed and sustained across the other registers 
the debate invokes.

Yet doctrinal fidelity requires distinguishing between 
pressures that legitimately inform juristic reasoning and those 
that impermissibly deform it. Epistemic considerations internal 

21	 Wael Hallaq, Restating Orientalism: A Critique of Modern 
Knowledge 191 (2018).
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to fiqh grammar—such as assessing the degree of necessity 
(ḍarūra) and authorizing calibrated dispensations (rukhṣa)—are 
legitimate modes of reasoning recognized by the tradition itself. 
By contrast, pressures that pre-commit juristic reasoning to ex-
trinsic ends are external distortions that strip fiqh of normative 
independence and degrade it into justificatory compliance. In 
many Islamic finance products, including takāful, juristic rea-
soning is better understood as institutionally conditioned rath-
er than methodologically neutral: standard-setting committees 
often deliberate with a target functionality already in view and 
then pursue retrospective evidentiary search and justificatory ra-
tionalization, rather than a de novo assessment of the problem 
across the registers mapped above. These epistemic pressures 
operate within a broader political-moral economy of Islamic 
finance, in which products emerge under regionally variable 
demands for legitimacy and are further conditioned by state 
interests and global capital structures. The controversy around 
AAOIFI’s draft “Standard 62” on ṣukūk (Islamic financial cer-
tificates) makes this dynamic visible: a reform, framed as closer 
adherence to risk-sharing, prompted warnings that it could “add 
complexity and raise costs” and might “put off investors,” while 
senior market voices suggested it “may never come into force,” 
emphasizing that “hurting issuance wasn’t their intention.”22

Under such political-economic pressures, political actors 
often epistemically construct rather than ontologically identify 
concepts such as “need,” “progress,” and “development.” Gov-
ernments do not simply discover necessity as an organic social 
demand; they actively manufacture and cultivate it through law, 
regulation, and infrastructural design.23 Pakistan’s relatively 

22	 Jennifer Hughes & Ian Smith, Contentious Sukuk Rule May Never 
Come into Force, Says IsDB Chair, Fin. Times, Oct. 23, 2025, https://www.ft.com/
content/8978d2b7-1a87-47bd-b2a7-e0834d086efe. 

23	 Pakistan’s recent trajectory further illustrates this top-down push: con-
stitutional signaling toward the elimination of ribā, a widening regulatory embrace 
of takāful by the SECP (including re-takāful capacity, centralized data platforms, and 
a phased transition strategy), and provincial rollout of state-funded life takāful. See: 
Pak. Const. art. 38, cl. f; SECP Facilitates Signing of Agreement Between Insur-
ance/Takaful Companies and CDC to Join Centralized Information Sharing Solution 
for Health Insurance, Sec. & Exch. Comm’n of Pak. (n.d.), https://www.secp.gov.
pk/media-center/press-releases/secp-facilitates-signing-of-agreement-between-in-
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late formal entry into takāful (often dated to its 2005 Takāful 
Rules), in comparison to Malaysia’s earlier statutory adoption 
(notably, its 1984 Takāful Act), can be read as suggestive of dif-
fering state-jurist configurations. In more state-coordinated set-
tings, uptake and standardization can proceed faster, whereas in 
more contestatory scholarly ecologies, doctrinal disputes may 
remain open longer and slow consolidation. This is not a definite 
claim, but a plausible explanation of how takāful’s development 
is shaped not only by juristic arguments but also by the political 
and institutional conditions that determine which juristic argu-
ments are foregrounded and which are not. 

This article foregrounds what has been backgrounded in 
global takāful debates. It thus pursues three parallel aims. Nor-
matively, it seeks to realign contemporary takāful discourse with 
its purported Islamic economics roots, emphasizing substance 
over labels. As a disciplinary stewardship project, it recovers nu-
ances embedded in the classical tabarruʿ –muʿ āwaḍa discussions 
that recent treatments often flatten. Doctrinally, it assesses how 
far that distinction can be legitimately invoked and mapped onto 
contemporary Islamic insurance.

Having clarified the article’s aims and scope, I now spec-
ify its limits. Despite its broader concern, the present analysis is 
confined to one micro-level evidentiary strand within contem-
porary takāful justification: the tabarruʿ –muʿ āwaḍa dichotomy 
as attributed to al-Qarāfī, which I find insufficiently probative. 
Other Mālikī and non-Mālikī approaches to justify takāful in 
general, or particular forms of it—whether as a comprehensive 
permissibility claim across contexts or as a concessionary, tran-
sitional accommodation varying by time and place—implicate 
different jurisprudential mechanics, warrant independent treat-
ment, and may yield different conclusions.

Finally, my argument acknowledges that sharīʿa rulings 
presuppose and operate within a sustaining social-moral ecolo-
gy. The four canonical schools’ shared stance on keeping kafāla 
strictly gratuitous,24 a stance that effectively bars the commodi-

surancetakaful-companies-and-cdc-to-join-centralized-information-sharing-solu-
tion-for-health-insurance/ (last visited Aug. 19, 2025).

24	 See supra note 19.



94

Journal of Islamic Law | Spring 2026

fication of standalone risk, made practical and normative sense 
in the premodern social order. In this context, a fabric of tight-
knit kinship, communal obligation, and trade-based associative 
forms—guild-like pacts and mutual undertakings—and institu-
tions such as the ʿāqila framed loss-sharing as a form of socially 
obligated assistance rather than a priced, premium-for-indemnity 
exchange.25 Juristic error therefore arises both from transplant-
ing premodern risk rulings into today’s ruptured social-mor-
al-political fabric without reckoning with that missing ecology, 
and from accepting the rupture as fixed and refashioning sharīʿa 
to conform to it. This dilemma exceeds both approaches and 
marks a fertile research agenda not merely on managing risk but 
on recovering the moral rationalities, social forms, and institu-
tional and developmental capacities that once rendered recourse 
to artificial risk-transfer institutions unnecessary or illegitimate 
in the first place.

Having situated the problem and its broader horizon at 
an anthropological level, I now deliberately narrow my inquiry 
to one doctrinal locus, tracing the career of al-Qarāfī’s tabarruʿ–
muʿ āwaḍa dichotomy as a justificatory device in contemporary 
Islamic insurance. 

Section 2: Deconstructing the 
Argument, Mapping Its Reception

The toleration of gharar in gratuitous contracts is not a uniquely 
Mālikī position, though it has become closely associated with 
the school, arguably due to al-Qarāfī’s influential framing. More 
accurately, the juristic schools span a range of views regarding 
the effect of gharar, and neat boundaries are difficult to draw: 
some schools tolerate it in certain gratuitous dispositions but 
not others. Broadly, the seventh/thirteenth-century Ḥanbalī ju-
rist Ibn Taymiyya (d. 728/1328) reflects a comparatively more 
lenient line, often converging with Mālikī thought, whereas 
Shāfiʿī doctrine tends to be more restrictive, with Ḥanafī closer 

25	 ʿĀqila refers to the offender’s agnatic kin-group collectively liable for 
paying blood money (diya), especially in cases of accidental homicide.
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to the middle.26 Accordingly, when Ḥanbalī-oriented bodies like 
the Council of Senior Ulema of Saudi Arabia articulate such tol-
erance without reference to Mālikī school, 27 the omission can be 
consistent with their internal doctrinal framework. By contrast, 
when Shāfiʿī-oriented treatments reach a similar position, ex-
plicit attribution and a method-consistent rationale for the de-
parture help to preserve doctrinal coherence within the Shāfiʿī 
framework. For example, Bank Negara Malaysia, which oper-
ates in a Shāfiʿī-default jurisdiction that allows cross-school bor-
rowing for the purposes of public interest,28 presents tabarruʿ  as 
“the pillar in takāful system [sic] that makes the Gharar (uncer-
tainty) element allowable,” with no reference to the underlying 
juristic transplantation,29 although its “Shariah Resolutions” do 
make that attribution.30 This intra-corpus variance likely reflects 
considerations of genre and condensation, but it can mislead by 
implying that the tolerance is axiomatic.

Logically deconstructed, the Mālikī tabarruʿ –muʿ āwaḍa 
distinction and the associated tolerance of gharar in tabarruʿ  is 
built on three premises: within the Mālikī tradition, (i) contracts 
divide cleanly into muʿ āwaḍa or tabarruʿ ; (ii) gharar does not 
vitiate tabarruʿ ; and (iii) takāful is (contemporarily) classified as 

26	 Taqī al-Dīn Aḥmad Ibn Taymiyya treats ribā and gharar as twin sourc-
es of contractual corruption and argues that the harm of gharar is lighter than that 
of ribā. He compares the juristic schools’ treatment of gharar, censures jurists who 
conflate the two harms, and commends the Mālikī school for its relative balance. For 
his analysis of gharar, see Aḥmad b. ʿAbd al-Ḥalīm Ibn Taymiyya, al-Qawāʿid 
al-nūrāniyya al-fiqhiyya 168–256 (Aḥmad b. Muḥammad al-Khalīl ed., Dār Ibn 
al-Jawzī 2001).

27	 Qarār Raqm 51 wa-Tārīkh 4/4/1397 bi-shaʾn al-Taʾmīn al-Taʿāwunī 
[Res. no. 51 of Mar. 25, 1977 on Cooperative Insurance], in Qarārāt Hayʾat Kibār 
al-ʿUlamāʾ 119 (Council of Senior Scholars n.d.) (Saudi Arabia).

28	 Al-Hafiz b. Ishak, IRSYAD USUL FIQH SIRI KE-77: Bilakah Keadaan 
Yang Dibenarkan Untuk Mengambil Pandangan Mazhab Lain? [When Is It Permitted 
to Adopt the View of Another Madhhab?], Federal Territories Mufti Office (May 
2, 2025) (Malay.), https://www.muftiwp.gov.my/ms/artikel/irsyad-usul-fiqh/6227-
irsyad-usul-fiqh-siri-ke-77-bilakah-keadaan-yang-dibenarkan-untuk-mengambil-
pandangan-mazhab-lain (explaining that per the Administration of Islamic Law (Fed-
eral Territories) Act 1993 (Act 505), §§ 34, 38, the default is the Shāfiʿī “qaul mukta-
mad,” with qualified recourse to Ḥanafī, Mālikī, or Ḥanbalī views as needed).

29	 General Takaful, Bank Negara Malaysia 2, https://www.bnm.gov.
my/documents/20124/792374/booklet.en.pdf (last visited Mar. 1, 2026)

30	 Shariah Advisory Council of Bank Negara Malay., supra note 2.
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a tabarruʿ  contract. From these, the conclusion follows: takāful 
is valid despite gharar. Premises (i) and (ii) rest on a meta-as-
sumption of taxonomic lineage and authenticity: Foundational 
Mālikī authorities articulated the tabarruʿ –muʿ āwaḍa dichoto-
my and jurists have, since then, treated it as an authoritative, 
mutually exclusive, and functionally exhaustive scheme for 
allocating gharar rules. Premise (iii) rests on a meta-assump-
tion of contemporary transposability in which this classical di-
vide can be carried over, unmodified, to Islamic insurance or 
takāful, with no hybrid genus or intervening doctrine limiting 
its use. These meta-assumptions become evident when schol-
ars and sharīʿa standards routinely classify conventional insur-
ance as muʿāwaḍa (thus prohibiting it) and takāful as tabarruʿ  
(thus permitting it). 

Having uncovered these underlying assumptions, I now 
turn to testing them. The central question is twofold: what clas-
sical Mālikī criteria distinguish tabarruʿ  from muʿ āwaḍa and 
thus activate or relax gharar rules? And to what extent do those 
criteria map onto the reciprocal (premium-for-indemnity) struc-
ture of contemporary takāful? To answer this, I first trace the 
reception pathway of the claim and then analyze the origin.

A plausible reception pathway runs through the Suda-
nese Mālikī jurist al-Ṣiddīq Muḥammad al-Amīn al-Ḍarīr (d. 
2015), whose doctoral dissertation “Gharar and Its Effects on 
Contracts in Islamic Law” (al-Gharar wa-atharuhū fī al-ʿuqūd 
fī al-fiqh al-Islāmī) was approved in 1967.31 Circulating in Su-
danese legal-academic circles in the late 1960s and 1970s, it fur-
nished an early doctrinal template directly germane to the con-
temporary problem of insurance and its inherent gharar. When 
Sudan launched the Islamic Insurance Company in 1979—the 
first takāful operator worldwide—policy and industry discus-
sions drew on this analysis already in circulation.32 The work 

31	 Al-Ṣiddīq al-Amīn al-Ḍarīr, al-Gharar wa-atharuh fī al-ʿuqūd fī 
al-fiqh al-Islāmī 14 (Dār al-Sūdāniyya lil-Kutub 1995).

32	 While Ḍarīr’s influence on the first Islamic insurance company is of-
ten acknowledged by academics, perhaps the cleanest evidence we have is that an Is-
lamic insurance company in Sudan itself hosts and cites Ḍarīr in a company publica-
tion on its website: al-Ṣiddīq al-Amīn al-Ḍarīr, al-Iʿtibārāt al-sharʿiyya li-mumārasat 
al-taʾmīn (Islamic Ins. Co. Ltd. n.d.). https://www.islamicinsur.com/insurance_form/
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filled a considerable gap by systematizing the gharar corpus and 
linking it to modern financial transactions. His contribution was 
later recognized with the King Faisal International Prize in Is-
lamic Studies (1990)33 for work on financial transactions. The 
subsequent book publication (1995) further consolidated and 
disseminated the framework.

In his dissertation, Ḍarīr’s contribution was evident—
among other respects—in three areas: (a) formulating “gharar 
theory” as a four-point test for when gharar becomes legally op-
erative in contracts, which he explicitly presents as an inferential 
synthesis (istintāj) from juristic views without binding himself 
to any single school;34 (b) highlighting the Mālikī tabarruʿ –
muʿ āwaḍa distinction;35 and (c) cataloging a nine-item typology 
identifying where gharar may attach across the counter-values 
of a sale contract.36 These framework-setting contributions are 
reflected in the al-Mawsūʿa al-fiqhiyya al-Kuwaytiyya—a flag-
ship, state-sponsored reference compiled under Kuwait’s Min-
istry of Awqāf and Islamic Affairs. The encyclopedia is a for-
ty-five-volume project; the volume containing the gharar entry 
appeared in 1994. As a government-organized collective enter-
prise, entries cite classical sources rather than naming individ-
ual contributors; thus, it states the tabarruʿ–muʿ āwaḍa dichoto-
my and cites al-Qarāfī, not Ḍarīr.37 Yet the gharar entry’s close 
alignment with Ḍarīr’s (arguably novel) contribution makes it 
plausible that the compilers drew substantially on his work. 

dareer.pdf (last visited Mar. 1, 2026). And while a website alone does not prove cor-
porate identity, the Federation of Afro-Asian Insurers & Reinsurers (FAIR)’s mem-
ber directory entry for “Islamic Insurance Company Ltd.” (Sudan) lists that same 
domain as the firm’s official website and classifies its business as “Takaful,” making 
it very likely that this is the Sudan-based pioneer being referenced in the historical 
claim. Fed. of Afro-Asian Insurers & Reinsurers, Islamic Insurance Company 
Ltd., https://fair1964.org/company-details/islamic-insurance-company-ltd (last visit-
ed Mar. 1, 2026).

33	 King Faisal Prize, King Faisal Prize, Islamic Studies (1990): 
al-Ṣiddīq Muḥammad al-Amīn al-Ḍarīr, https://kingfaisalprize.org/ar/professor-al-
seddiq-m-al-darir/ (last visited Oct. 14, 2025).

34	 Ḍarīr, supra note 31, at 583–84.
35	 Id. at 525.
36	 Id. at 175. 
37	 Ministry of Awqāf & Islamic Affairs (Kuwait), al-Mawsūʿa 

al-fiqhiyya al-kuwaytiyya 154 (Dār al-Safwa Press 1994).
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The encyclopedia may have functioned as a high-visi-
bility amplifier of his framework within Arabic reference cul-
ture. Through Mahmoud A. El-Gamal’s Islamic Finance: Law, 
Economics, and Practice (2006), that framework entered An-
glophone discourse. El-Gamal engages Ḍarīr’s gharar theory 
and develops further analysis on that foundation.38 El-Gamal’s 
book is commonly assigned on Islamic finance course syllabi 
and is heavily cited in the research literature.39 Pending fuller 
bibliographic verification, this pattern supports a cautious hy-
pothesis that Ḍarīr’s framework—amplified by the encyclope-
dia and transmitted via scholars like El-Gamal—has served as 
a principal conduit for the now-familiar tabarruʿ –muʿ āwaḍa di-
chotomy underpinning much takāful discourse.

The point is not to claim that Ḍarīr was the first mod-
ern figure to surface the Mālikī tabarruʿ –muʿ āwaḍa dichotomy; 
he attributes it to the seventh/thirteenth century al-Qarāfī,40 and 
many jurists would likely have drawn on it over the centuries, 
since the basic contrast is intelligible and broadly consistent 
with juristic thought. Rather, the point is that contemporary 
use of the tabarruʿ –muʿ āwaḍa dichotomy would benefit from 
the nuances of its classical origins, including those embedded 
in al-Qarāfī’s formulation, so that contemporary discourse is 
better aligned with the Islamic moral-juristic economy. To re-
cover those often-neglected nuances, it is useful first to observe 
how Ḍarīr introduces the dichotomy and then how al-Qarāfī 
himself explains it.

Ḍarīr’s distillation of this dichotomy from al-Qarāfī, in 
his seminal study of gharar, is concise enough to cite verbatim. 
He opens a chapter titled “The Effect of Gharar in Gratuitous 
Contracts,” and, under the subheading “The Mālikī School,” 
writes: “The Mālikī school is distinguished from the other 
schools by adopting a general rule concerning gharar in gratu-
itous contracts, namely: all gratuitous contracts are unaffected 

38	 El-Gamal, supra note 8, at 58.
39	 E.g., Cambridge Muslim College BA (Hons) in Islamic Studies: Mod-

ule Specifications Year 2, at 26 (Key reading list) https://www.cambridgemuslimcol-
lege.ac.uk/wp-content/uploads/2021/06/Modules-Specifications-Year-2_Last-ver-
sion.pdf (last visited Feb. 27, 2026). 

40	  Ḍarīr, supra note 31, at 525–26.
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by gharar in their validity. Al-Qarāfī articulated this rule ex-
plicitly, stating […].” Ḍarīr then reproduces al-Qarāfī in a short-
ened, slightly adjusted excerpt. Immediately thereafter, without 
further analysis, he adds a subheading—“Ibn Taymiyya agrees 
with the Mālikīs”—and closes with a brief restatement of the 
tabarruʿ –muʿ āwaḍa framing.41 The brevity suggests that Ḍarīr 
regarded al-Qarāfī’s formulation as sufficiently self-explanato-
ry. It is therefore appropriate to turn to al-Qarāfī’s text itself.

Section 3: al-Qarāfī’s Distinction: The 
Classical Anchor of a Modern Dichotomy

The Mālikī jurist al-Qarāfī sets out 274 legal distinctions in his 
celebrated work al-Furūq. He treats tabarruʿ –muʿ āwaḍa under 
Distinction 24 in a passage of about 377 words. The analysis is 
neither cursory nor exhaustive, a mid-range treatment that none-
theless frames later debate. It is worth citing the pertinent por-
tions in his own terms. He writes:

The twenty-fourth distinction between (i) the rule for 
dispositions where unknowns (jahālāt) and excessive 
uncertainty (gharar) are operative, and (ii) the rule for 
those where they are not. Sound ḥadīths report the Proph-
et’s prohibition of the sale of gharar (bayʿ al-gharar) 
and of the unknown (bayʿ al-majhūl). Scholars then dif-
fered: some generalized [the ban] across all dispositions, 
such as Shāfiʿī […] while others—namely Mālik—drew 
a distinction between: 
(a) the rule concerning what gharar and jahāla must be 
avoided in, namely: 

1.	 dispositions involving bargaining (bāb al-mumā
kasāt); 

2.	 dispositions designed to grow wealth (al-taṣar-
rufāt al-mūjiba li-tanmiyat al-amwāl); and

3.	 those intended for wealth acquisition (mā yuqṣad 
bihī taḥṣīluhā); and 

41	  Ḍarīr, supra note 31, at 525–26.
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(b) the rule concerning what gharar and jahāla need 
not be avoided in—namely what is not intended for that 
purpose.
Mālik divides dispositions into three classes: two polars 
and a middle.

Class 1—pure exchange (muʿ āwaḍa ṣirfa), so that 
[gharar and jahāla are] avoided here, except what 
customary necessity tolerates. […]
Class 2—pure gratuity (iḥsān ṣirf): [dispositions] not 
intended to grow wealth, such as almsgiving (ṣadaqa), 
gift (hiba), and release/waiver (ibrāʾ). These dispo-
sitions do not aim at wealth-growth; if they fail to 
reach the beneficiary, the benefactor suffers no loss, 
because he paid nothing [emphasis added] (fa-ʾin-
nahu lam yabdhul shayʾan)—unlike Class 1, where, 
if it fails through gharar and unknowns (bi’l-gha-
rar wa’l-jahālāt) (i.e., where if the exchange fails to 
yield the object of exchange—because the object is 
indeterminate, unavailable, or cannot be delivered as 
contemplated), the money paid as its counter-value is 
lost (ḍāʿa al-māl al-mabdhūl fī muqābalatihi); hence 
the sharīʿa barred unknowns there. Pure iḥsān en-
tails no such loss; therefore, legal wisdom and the 
law’s encouragement of iḥsān broaden it, permitting 
both known and unknown …. Thus, if one donates a 
runaway slave, it is valid: he may be found and yield 
benefit; if not found, the donor loses nothing, having 
paid nothing …. [emphasis added].
Class 3—marriage (nikāḥ) as the middle: In one re-
spect, money is not the objective in [the marriage 
contract]; its aims are affection, harmony, and re-
pose, which suggests allowing gharar and jahā-
la [in mahr—obligatory marital dower payment]. 
In another respect, the Lawgiver conditioned it on 
wealth, [quoting the Qurʾānic verse] “that you seek 
[marriage] with your wealth,” which suggests bar-
ring gharar and jahāla. Balancing these, Mālik al-
lows slight gharar but not major: e.g., an unspecified 
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slave (ʿ abd min ghayr taʿyīn) or a standard room of a 
house (shūrat bayt) are allowed by reference to cus-
tomary median standards; but not a runaway slave 
(ʿ abd ābiq) or a stray camel (baʿ īr shārid), which 
lack a governable standard ….42

My analysis of the foregoing excerpt from al-Qarāfī invites a 
reconsideration of the two meta-assumptions identified ear-
lier in this section, (1) the taxonomic lineage and authenticity 
of the tabarruʿ –muʿ āwaḍa dichotomy and (2) its transposabil-
ity to takāful, by bringing to light three clarifying nuances, in 
order: first, al-Qarāfī privileges functional three-point criteria 
over nomenclature, and those criteria are amply substantiated 
by the canonical Mālikī source al-Mudawwana; second, while 
al-Qarāfī’s own framing is dichotomous, he attributes to Mālik 
a more nuanced tripartite scheme; third, the tolerance of gharar 
in pure gratuitous contracts rests on no-paid-value at risk, unlike 
premium-based takāful.

Features, Not Labels: al-Qarāfī’s 
Three Tabarruʿ Disqualifiers 

By privileging functional criteria over nomenclature, 
al-Qarāfī mitigates terminological slippage. Although his for-
mulation comes close to the familiar binary of muʿ āwaḍa and 
tabarruʿ , his operative rule is feature based: three diagnostic 
markers—bargaining, wealth-growth, and wealth acquisition—
delineate the divide. Accordingly, he treats a disposition exhib-
iting any of these exchange-characteristics as onerous, whether 
labelled tabarruʿ  or muʿ āwaḍa. 

Al-Qarāfī did not introduce this triad ex nihilo; instead, he 
synthesized it from established Mālikī sources. While al-Qarāfī 
did not supply citations, reflecting the scholarly practice of his 
time, a careful reading of his juristic extrapolation permits a 
plausible reconstruction of its sources and logic. As to the first 
criterion—mumākasāt (dispositions involving bargaining)—a 

42	 1 Shihāb al-Dīn al-Qarāfī, al-Furūq: anwār al-burūq fī anwāʾ 
al-furūq 276–77 (1st ed. Dār al-Kutub al-ʿIlmiyya 1418/1998).
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portion of its doctrinal footing may obtain from the following 
passage of al-Mudawwana: “It has reached me that the Messen-
ger of Allah (صلى الله عليه وسلم) prohibited all forms of selling the unseen (bayʿ 
al-ghayb) in all that people trade among themselves (yudīruh al-
nās baynahum).”43 The verb in the report is adāra (to circulate, 
manage, turn), which the Qurʾān uses in a commercial setting: 
illā an takūna tijāratan ḥāḍiratan tudīrūnahā baynakum.44 While 
the word does not, by itself, denote bargaining, its usage signals 
reciprocal circulation of value, i.e., a commutative exchange.

The second criterion—wealth-generation or profit-seek-
ing—appears inferable from the following excerpt in which Mā-
lik prohibits contributing unrefined gold or silver as capital in a 
partnership. He requires capital to consist of standardized mint-
ed dinars or dirhams, as unstandardized raw metal introduces 
gharar and invites valuation disputes. 

I [i.e., Saḥnūn, transmitter of the al-Mudawwana] said: 
What is your view regarding uncoined silver and gold 
(naqr)—is qirāḍ [investment partnership] valid with 
them [as capital contribution of a partner]? He [ʿAbd al-
Raḥmān b. al-Qāsim, a student of Mālik] said: I asked 
Mālik about this, because some of our companions had 
informed us that Mālik had shown leniency in the mat-
ter. Al-Layth [b. Saʿd], however, used to say: qirāḍ with 
them is not permissible. He would strongly disapprove 
of it and say: qirāḍ is valid only with minted dinars and 
dirhams. So, I asked Mālik about it, and Mālik said to 
me: qirāḍ is not valid with raw gold and silver.45

The above passage is worth citing verbatim because it records a 
contemporaneous perception—prevalent then, as now—of Mā-
lik’s relative leniency regarding gharar. Yet the exchange also 
evidences the balance of his position: despite that reputation, he 
did not permit gharar in dispositions meant for wealth-gener-
ation such as investments, where knowing the precise amount 

43	 3 Mālik, supra note 18, at 254.
44	 Qurʾān 2:282.
45	 3 Mālik, supra note 18, at 630.
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of a partner’s capital contribution is imperative for investment 
contract validity. 

The third criterion, wealth acquisition, is likewise sup-
ported by the following passage, which invalidates employment 
with outcome-contingent wages on account of gharar. Employ-
ment checks this third feature because it is neither trade nor 
wealth-growth but acquisition of wealth through labor. 

I said: What if I rent a mount from a man on the condi-
tion that he deliver me to such-and-such a place by such-
and-such a day; otherwise, he gets no wage? He said: 
Mālik judged this invalid, because it stipulates a con-
dition under which one does not know what wage will 
be due; this is gharar—one does not know whether the 
wage will be taken in full or vanish entirely, so he may 
end up with nothing.46

Another contract that exhibits wealth acquisition is the “com-
pensatory gift” (hibat al-thawāb), which, though free of trade, 
bargaining, and money-growth, still yields wealth acquisition 
and therefore triggers gharar.

I inquired: May a runaway slave be sold by his owner 
while still in a state of flight? He responded: Mālik ruled 
that such a sale is impermissible. I further inquired: If 
a person gifts a runaway slave, is the gift legally valid? 
He responded: If the gift is not in exchange for consider-
ation, then it is valid according to Mālik. However, if it is 
given with the expectation of reciprocal compensation, 
then it is invalid according to Mālik, on the basis that a 
compensatory gift [hiba li-thawāb] constitutes a form of 
sale (bayʿ), and the sale of a runaway slave is invalid, so 
is the compensatory gift.47

The preceding passage is instructive: it contrasts a true gift with 
a compensatory gift and shows that gharar operates in the latter 

46	 3 id. at 481.
47	 4 id. at 462.
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but not the former, because the compensatory gift entails wealth 
acquisition, the third feature in al-Qarāfī’s three-feature test. A 
parallel comparison, consistent with the same framework, ap-
pears below where Mālik allows and even binds lot-drawing in 
qisma (apportionment) but prohibits it in sale. The rationale is 
that qisma merely allocates pre-owned undivided shares among 
partners, whereas sale initiates ownership for a non-partner. 
Put differently, qisma lacks bargaining, money-growth, and 
wealth-acquisition, thus tolerating gharar.

I said: Suppose two men inherited houses or merchan-
dise—or bought them—and the divider apportioned them 
between them and then drew lots; when one man’s lot came 
out he said, ‘I don’t accept this ….’ Do you regard this as 
risk-taking (mukhāṭara) [i.e., gharar], or is the share that 
came out for him binding or not? He said: That is binding 
for him according to Mālik. I said: Why did Mālik bind 
him to this while you do not allow this in sales and deem 
it risk-taking? … Why did he permit it in qisma? He said: 
Because division by lot, according to Mālik, is not a sale; 
and division differs from sales in some situations accord-
ing to Mālik. In division, these people were partners; in a 
sale, the buyer is not a partner with the seller.48

But Mālik’s leniency in allowing gharar in tabarruʿ  (e.g., a 
true gift) or in dispositions that fail al-Qarāfī’s three-feature test 
(e.g., qisma) must be balanced by his strictness toward aleatory 
arrangements. A revealing case is his voiding of a last-survivor 
clause in a tontine-like joint trust, along with similar wager-style 
agreements, expressly on grounds of gharar. Notably, the text 
shows that appeals to the ḥadīth-derived maxim that “Muslims 
are bound by their stipulations” were already made in Mālik’s 
time49—just as today’s takāful discourse does—yet Mālik’s cat-
egorical ruling makes clear that the maxim does not extend to 
wager-like instruments. 

48	 4 id. at 288.
49	 Abū Dāwūd, Sunan Abī Dāwūd, ḥadīth 3594, https://sunnah.com/

abudawud:3594 (last visited Mar. 1, 2026).
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Mālik was asked about a house jointly owned by two 
men which they made as a ḥabs (endowment) for them-
selves, on condition that whichever of them dies first, his 
share shall be held for the benefit of the survivor. Mālik 
said: ‘This is invalid,’ because it is gharar—they have 
exposed themselves to a wager: if this one dies, that one 
takes his share; if that one dies, this one takes his share 
…. This is not among the conditions of Muslims, and 
sales do not validly conclude on such a term.50

The foregoing excerpts illustrate a consistent pattern: while Mā-
lik is comparatively lenient about gharar in gratuitous disposi-
tions or non-commutative allocations (e.g., a true gift, qisma), 
he is stringent with wager-like or aleatory structures. The cate-
gories—not a single catch-all rule—govern the outcomes. I con-
clude my reading of al-Mudawwana with another clear passage 
that, though framed as a prepayment sale (salam), maps directly 
onto insurance: it treats charging a fee for a stand-alone financial 
guarantee without any delivered good or service as impermissi-
ble and explains the prohibition in wager terms.

I said: Is it permissible for me to engage in salam (pre-
payment contract) for a specific, existing commodity 
… and to defer taking possession until a later time? He 
said: No …. I said: Why? … He said: Because, accord-
ing to [Mālik], this involves gharar …. I said: What if 
the buyer does not advance the payment? He said: Then 
the salam contract is invalid anyway, and it becomes a 
speculative wager …. Ashhab said: It is not permissible 
because … a portion of the purchase price is effectively 
compensation for the seller’s guarantee, and that is im-
permissible because: Guarantees should not have a price 
… as such a transaction is gharar and gambling (qimār). 
If the guarantor knew that the commodity would perish 
… he would never agree to guarantee it for even dou-
ble the payment he received. And if the beneficiary of 
the guarantee knew the commodity would remain safe, 

50	 2 Mālik, supra note18, at 467–68.
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he would never agree to pay the guarantor even a single 
dirham for it. If the commodity remains safe, the guar-
antor takes the beneficiary’s money unlawfully, giving 
nothing in return. But if it perishes, the guarantor must 
compensate for it from his own property, despite never 
owning the goods, having no proprietary claim to them, 
and having received no benefit from them at all, not as a 
porter nor a worker.51

The foregoing analysis urges a refinement of the first meta-as-
sumption about taxonomic lineage, shifting the focus from con-
tract labels of muʿ āwaḍa and tabarruʿ , as commonly assumed, 
to functional features, as authentically transmitted. Assessing 
the second meta-assumption of transposability, a mapping of 
takāful’s features to al-Qarāfī’s three tabarruʿ  disqualifiers in-
dicates that a typical takāful engages all three, albeit to varying 
degrees. While bargaining is limited in retail takāful policies 
that are largely contracts of adhesion with standardized take-
it-or-leave-it terms, institutional and large-account placements 
involve negotiated pricing, individually negotiated riders or 
endorsements (adjusting perils, limits, deductibles, or adding 
additional insureds/loss payees etc.) and inter-operator compe-
tition. Wealth growth appears in accumulation and investment 
of pooled funds and profit shares. Wealth acquisition appears 
in a priced, legally enforceable claim to indemnity within de-
fined perils and operator fees. On al-Qarāfī’s calibration, these 
features place takāful at least in the hybrid middle (wāsiṭa); in 
many commercial takāful implementations, alignment with the 
exchange pole is plausible. In either case, the doctrinal conse-
quence is not a categorical suspension of gharar rules in takāful 
but their graded operation: tolerance of minor or ʿurf-typical un-
certainties, and constraint upon major uncertainties—a line that 
Ḍarīr himself acknowledges is difficult to draw,52 in which case 
prudence requires caution. 

51	 3 id. at 77–78.
52	  Ḍarīr, supra note 31, at 672.
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Mālik’s Trichotomy vs the Popular Dichotomy

Having analyzed al-Qarāfī’s feature-based classifica-
tion of legal dispositions, I now turn to Mālik’s (d. 179/795) 
classification of the same in his tripartite bipolar-plus-hybrid 
scheme. It’s important to note that while al-Qarāfī distinguish-
es two rules—thereby effectively positing a dichotomy of con-
tracts without explicitly naming it tabarruʿ –muʿ āwaḍa, a label 
later made explicit by Ḍarīr—he himself attributes to Mālik a 
more nuanced tripartite scheme rather than a mere dichotomy. 
The passage is largely self-explanatory, but certain clarifications 
help bring out its nuances. 

Mālik’s necessity-justified custom carve-out resists ex-
tension to insurance. The first hurdle is methodological: excep-
tions pass only through taʿ āruḍ wa-tarjīḥ (reconciling conflicting 
proofs and determining the preponderant view), a well-devel-
oped juristic rubric that binds the jurist to evaluate competing 
costs and benefits before exercising judgement. The second ob-
stacle concerns the kind of uncertainty: in al-Mudawwana cases 
where limited vagueness was tolerable within the confines of 
muʿ āwaḍa (e.g., porterage with an unspecified load or route),ʿurf 
supplies the missing particulars of load, route, place of tender, or 
time, thereby curing indeterminacy. By contrast, wager-like ar-
rangements remained impermissible despite customary practice 
(e.g., tontine-style last-survivor clauses) because usage cannot 
supply who dies first. Likewise in insurance, the indemnity’s 
very existence, quantum, and timing are indeterminate at forma-
tion, and neither custom nor actuarial regularities convert them 
into determinate terms for the insured; the carve-out is therefore 
difficult to extend to insurance.

Second, on Mālik’s tripartite scheme, takāful most natu-
rally sits in muʿāwaḍa; even if one credits its cooperative spirit 
and relocates it to the mediating hybrid, this licenses minor gha-
rar, not major. Mālik’s exemplars are instructive: a stray cam-
el marks major gharar, whereas an unspecified camel among 
many illustrates minor gharar.53 This aligns with the broader 
juristic hierarchy in which uncertainty of existence/

53	 al-Qarāfī, supra note 42.
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non-existence—with comparable probabilities—constitutes the 
higher degree of gharar, while uncertainties of quantity or de-
livery time are classed as lesser gharar or jahāla. Insurance 
is problematic because it implicates both levels: the insured 
typically does not know when indemnity will be due, in what 
amount, or whether it will occur at all. 

Third, the above excerpts from al-Mudawwana—illus-
trated by the case of the “compensatory gift” treated the same 
as “sale” and not as “pure gratuity” or even “the middle hy-
brid”—underscore that contracts are judged by their substantive 
reality rather than by their labels.54 Tolerating gharar in gifts or 
charity presupposes a truly gratuitous transfer with no recipro-
cal expectation. Yet in practice, expectations are often mixed or 
indeterminate: how can we confidently say that contributors or 
policyholders in an Islamic cooperative or takāful are moved 
primarily by cooperative intent rather than exchange? We there-
fore need a more knowable line between tabarruʿ  and muʿ āwaḍa 
than asserted motive, a line which Mālik provides.

Mālik’s Rationale for Gharar Tolerance in Tabarruʿ

While Mālik admits parties’ intent into his synthesis—a 
criterion that, like labels, is prone to elastic self-description—his 
operative rationale for tolerating gharar in pure gratuity is more 
determinate: the absence of a paid countervalue at risk of loss 
or non-reciprocation. In pure gratuity transfers (hiba/ṣadaqa/
ibrāʾ), the benefactor does not expend consideration that could 
be ‘lost’ if the hoped-for benefit fails to materialize. Notably, the 
‘lost paid countervalue’ logic—captured by the contrast between 
fa-ʾinnahu lam yabdhul shayʾ in pure gratuitous dispositions and 
ḍāʿa al-mālu al-mabdhūlu fī muqābalatihi in pure exchange—
targets consideration paid by reason of the very contract under 
review, as evident from fī muqābalatihi (“in exchange for it”), 
not to sunk costs incurred earlier. If one donates a stray cam-
el, the price he once paid to acquire it is historically sunk; no 
new countervalue is paid to effect the gift, so no consideration is 
wasted if the camel is never found, hence gharar is not harmful 

54	 4 Mālik, supra note18, at 462. 
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because it is not wasting a paid countervalue. By contrast, in 
takāful—even if indemnification is styled as a gift—participants 
presently pay priced contributions to bring the arrangement 
into legal effect; those payments are considerations exposed to 
non-reciprocation when the uncertain state materializes (e.g., no 
accident occurs that would justify an insurance claim). Hence, 
the justificatory premise for broad gharar tolerance in pure gra-
tuity—the absence of consideration lost by this transaction—
does not hold in takāful.

A further indication of limited transposability of takāful 
to the pure tabarruʿ  pole appears in Ḍarīr’s own conclusion. He 
acknowledges the doctrinal complexity of insurance, deeming 
conventional, fixed-premium insurance an onerous contract and 
therefore impermissible, while treating cooperative insurance 
as permissible—but not as a polar instance of pure tabarruʿ , or 
(using Mālik’s terms) iḥsān; rather, as a sui generis donative 
arrangement. In doing so, he effectively treats cooperative in-
surance as an exceptional tabarruʿ -type contract rather than lo-
cating it squarely within Mālik’s bipolar-plus-hybrid taxonomy 
as a hybrid. He says:

Cooperative insurance, even though it features gharar, 
as in fixed-premium arrangements, is not vitiated by 
that gharar because it falls within the class of gratuitous 
(tabarruʿ ) dispositions, as the donative character is more 
salient in it than exchange: participants are not seeking 
profit; their object is mutual assistance in bearing mis-
fortunes. In my view, this is a sui generis tabarruʿ  con-
tract—without an exact analogue among the familiar 
gratuitous contracts in Islamic jurisprudence—just as 
fixed-premium insurance is a novel commutative con-
tract with its own constitutive elements.55

In sum, the rationale that permits gharar in tabarruʿ  is large-
ly absent in takāful. It is perhaps for this reason that jurists 
like Ḍarīr who laid the doctrinal groundwork for takāful often 

55	 Id. at 643.
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hedged claims of pure gratuity even while invoking the Mālikī 
tabarruʿ –muʿ āwaḍa dichotomy to justify it.

Before concluding, it helps to contrast the doubtful gra-
tuity of many takāful designs with a case of pure gratuity where 
gharar is tolerated. Consider employer-matching programs: an 
employer commits to donate whatever amount employees end 
up giving within a period. The employer does not know ex-ante, 
the amount, whether employees will give, or when, yet the com-
mitment is permissible as a gratuitous disposition. In Mālik’s 
scheme, this sits in pure tabarruʿ : the employee’s donation does 
not flow to the employer, nor the employer’s to the employee; 
the employer’s transfer is a reward directed to a third party, so 
there is no hidden exchange ‘circulated’ between the two parties. 
On al-Qarāfī’s screen, the first feature (bargaining/exchange) is 
absent, and there is no wealth-growth or wealth-acquisition for 
either side; the matching is therefore permissible. The upshot is 
that juristic restraint toward insurance-like contractual arrange-
ments does not reflect hostility to innovation in contracts or or-
ganizational design, but to innovations that run against Islamic 
moral-juristic principles—chief among them the non-commodi-
fiability of unbundled risk. Innovation that encourages true gra-
tuity remains squarely within that economy.

A gratuitous, gift-based model is not utopian. Civil society 
philanthropy can substitute for or outperform formal risk-pool-
ing, notably for disaster relief  and catastrophic, low-frequency 
illnesses that often drive demand for insurance.56 In Pakistan 
for instance, given low insurance uptake, non-market solutions 
have emerged: the Indus Hospital & Health Network, the Sindh 
Institute of Urology and Transplantation, and the Shaukat Kha-
num Memorial Cancer Hospital and Research Centre deliver 
high-cost oncology, hepatology, and nephrology treatment, free 
of cost for low- and middle-income families, financed chiefly 
by donations rather than premiums.57 These organic solutions 

56	 Humanitarian Outcomes, Floods in Pakistan: Rethinking the Humani-
tarian Role (2022).

57	 FAQs, Indus Dev. Found., https://indushospital.ca/faqs/ (last visited 
Feb. 27, 2026); Donate, Indus Hosp. & Health Network, https://donate.indushos-
pital.org.pk/ (last visited Feb. 27, 2026); Mirza Naqi Zafar & Syed Adibul Hasan 
Rizvi, Providing “Free” Access to Dialysis and Transplant to the Disfranchised: A 
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risk displacement once takāful becomes prevalent, and it would 
not be a linear substitution of donations for premiums at an 
institutional level but a self-reinforcing reconfiguration of the 
moral economy at an anthropological level. Not just patterns of 
giving and receiving, but our thoughts and habits would funda-
mentally shift: from risk-conscious vigilance to risk-blind neg-
ligence, from strategic planning to impulsive risk-taking, from 
productive investment to the unproductive purchase of illusory 
protection; from spiritually driven charity to commercially mo-
tivated gambling; from socially embedded solidarity to socially 
estranged pooling; from obligation-centered giving to entitle-
ment-centered taking; from integrity-driven savings to com-
pliance-monitored expenditures; and from a value-generating, 
serve-others charity sector to a value-extracting, self-serving, 
administrative industry. 

One can already observe this last distortion, in which 
insurance supplants the charity sector, in the United States, 
particularly after the implementation of the Affordable Care 
Act (ACA), where insurance markets supplanted philanthropic 
models of care.58 Some may underestimate the impact of this 
displacement, arguing that the key outcome has not changed: 
patients previously treated through publicly funded charity are 
now covered under federally supported insurance programs like 
those expanded by the ACA. However, this is precisely where 
the anthropological perspective becomes crucial: the issue lies 
not in the outcome itself, but in the transformative processes that 
underlie it. The shift from charity to insurance is not merely a 
passive logistical change reallocating resources from charity to 
insurance but a self-reinforcing structural transformation recon-
figuring the individual behavior and social contracts that drive 

Sustainable Model for Low and Low Middle Income Countries (LMICs), 36 Trans-
plant Int’l 11290 (2023); Fund Collection: SIUT Launches Online Donation Facil-
ity, Express Trib. (July 10, 2013), https://tribune.com.pk/story/574802/fund-collec-
tion-siut-launches-online-donation-facility; Financial Assistance Programme, Shau-
kat Khanum Mem’l Cancer Hosp. & Research Ctr., https://shaukatkhanum.org.
pk/patients-families/financial-assistance-programme/ (last visited Feb. 27, 2026); 
Zakat, id., https://shaukatkhanum.org.pk/donors/zakat/ (last visited Feb. 27, 2026).

58	 Harriet Blair Rowan, Charity Care Spending By Hospitals Plung-
es, KFF Health News (Aug. 13, 2019), https://kffhealthnews.org/news/chari-
ty-care-spending-by-hospitals-plunges/.
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the demand for either charity or insurance in the first place. And 
the cost of this displacement is not merely borne by the direct 
stakeholders—insurers and insureds, donors and donees—but 
by society as an interconnected, complex system. These costs 
include both real and opportunity costs: the real costs of moral 
hazard, adverse selection, and administrative overhead, and the 
opportunity cost of eroding the moral-social ecology that sus-
tains community-based support. 

If the risk of this displacement is real and empirically 
observable, it calls into question the common proposal that ful-
ly gratuitous charity and semi-gratuitous takāful can simply be 
treated as complementary partners; they are competitors con-
tending for limited resources and societal priorities, each driven 
by divergent incentives. When choosing between the two, chari-
ty emerges as the more efficient and effective solution, despite its 
inherent limitations. If an Islamic financial product is designed 
around the concept of unconditional charity or pure tabarruʿ  and 
does not exhibit any of the three disqualifying features outlined 
by al-Qarāfī, either in letter or spirit, the issue of gharar would 
not apply, and the product would be unanimously permissible 
without doubt.

Conclusion

This article has traced the origins of a prevalent justification for 
takāful—that the Mālikī school treats gharar as vitiating onerous 
contracts but tolerable in gratuitous contracts—and recovered its 
classical moral-juristic nuances to enable the realignment of this 
purportedly Islamic instrument with its authentic bearings.

Before delving into gharar-based doctrinal inquiry, I 
sought to situate the inquiry within the broader landscape of the 
insurance problem and its potential solution. Section 1 outlined 
how insurance is typically debated, how it needs to be examined 
for better understanding and resolution, and how this inquiry 
aims to conduct that examination within the constraints of space. 
After mapping the six salient registers through which insurance 
is debated, I reasoned why the anthropological lens—focusing 
on the formation of moral agency and its cascading effects—has 
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been chosen by our research program, because it encompasses 
the other registers and addresses not only risk-management but 
also risk-creation and risk-amplification through human actions. 
I then identified the taklīf-dhimma framework as the fiqh ana-
logue of this anthropological lens and explained how it match-
es the comprehensiveness of the anthropological framework by 
integrating both micro-level fiqh technicalities and macro-level 
maqāṣid reasoning. This, in turn, helped clarify that these mi-
cro-level fiqh nuances are neither pedantic quibbles nor mere 
technicalities but small yet critical doctrinal fuses embedded 
throughout the law that prevent local deviations from cascad-
ing into systemic breakdown. They must be understood in their 
essence and preserved in spirit, as they uphold the broader tak-
līf-dhimma framework, which is essential to social, moral, and 
political order. I illustrated, through comparative examples, 
how these nuances are flattened under illegitimate pressures 
and how takāful tends to flourish where such pressures prevail. 
I concluded by arguing that the solution lies in recovering the 
social-moral ecology that renders insurance unnecessary. This 
shift in solution-making—from institution-substitution to so-
ciety-recovery—tracks the anthropological lens, which fore-
grounds not only individual moral agency but also the social 
structures, values, and norms that form, channel, and sustain it 
within a community.

The discussion in Sections 2 and 3 then shifted to the 
micro level: my examination of the classical origin of this 
claim, Distinction 24 of the seventh/thirteenth century Mālikī 
jurist al-Qarāfī, has shown that the two meta-assumptions be-
hind the received claim require recalibration. I recalibrated the 
first meta-assumption of taxonomic lineage and authenticity by 
showing how the prevailing, label-driven tabarruʿ –muʿ āwaḍa 
dichotomy diverges from al-Qarāfī’s feature-based test, which 
classifies a contract as gharar-operative whenever it exhibits 
any of three features: bargaining, wealth-growth, or wealth-ac-
quisition. I discovered two further points, counter to the preva-
lent view and attributable to Mālik himself: first, that his scheme 
of legal dispositions for allocating gharar operability is tripartite 
rather than strictly binary; second, that, unlike the indeterminate 
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appeal to cooperative motive in contemporary discourse, his 
more objective rationale for permitting gharar in gratuitous con-
tracts hinges on the absence of a paid countervalue exposed to 
loss through gharar. I recalibrated the second meta-assumption 
of transposability by demonstrating that Islamic insurance sits, 
at best, in the hybrid middle that tolerates minor custom-bound-
ed gharar but not major, aleatory uncertainty. To preempt the 
objection that sharīʿa compliance stifles innovation, I showed 
that innovative solutions can emerge within pure gratuitous 
structures. By briefly analyzing employer matching programs 
as an example, I argued that the core issue in takāful is not in-
novation as such, but the commodification of risk. I concluded 
Section 3 by addressing the common conception that insurance 
and charity can simply co-exist, arguing instead that they often 
function as competitors for limited resources and societal at-
tention. In low-insurance-uptake contexts such as Pakistan, this 
raises the risk that existing charity-based arrangements—often 
more socially embedded and administratively light—may be 
crowded out by insurance expansion, with potentially significant 
anthropological distortions.

Having outlined what the inquiry accomplished, I now 
turn to its limits. I have sought to keep two horizons in view 
at once: the anthropological problem space that animates the 
project and the juristic “fine-grained” work through which that 
problem is pursued. That ambition necessarily carries trade-offs. 
Accordingly, I have intentionally confined the argument to the 
genealogy and deployment of the tabarruʿ –muʿ āwaḍa dichot-
omy as attributed to al-Qarāfī. Because the claim under exam-
ination is, in the first instance, a textual one, the analysis has 
proceeded primarily through textual evidence and close read-
ing. The cost of this choice is that the anthropological realities 
presupposed by those texts remain unelaborated, owing both 
to space constraints and to the partial irrecoverability of past 
social realities. Yet even in the absence of that reconstruction, 
one finding is analytically insightful: despite being separated by 
roughly five centuries, the eighth-century Mudawwana and the 
thirteenth-century Furūq converge on structurally similar con-
clusions. That cross-temporal convergence suggests that what 
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is at stake is not merely a local custom or a period-bound poli-
cy adjustment, but a more fundamental principle in the juristic 
grammar of dhimma than it may initially appear.

A further limitation is the absence of an explicit reflexive 
account, along with a sustained, logical deconstruction of the 
assumptions and premises underpinning this inquiry. In partic-
ular, I advance the central premise of non-commodifiability of 
unbundled risk here largely as a warranted inference rather than 
arguing for it directly on its own terms. These tasks are deferred, 
not dismissed.

Finally, whether Islamic finance is best understood pri-
marily through a moral economy or a political economy remains 
contested.59 Yet whichever emphasis one adopts, analysis and 
reform require holding both poles in view: the ethical formation 
of individual actors and the political-institutional architecture of 
the system. To describe contemporary takāful as purely gratu-
itous would be misleading; to insist that it should become so 
would be institutionally naïve. Takāful’s structural constraints 
are real, as are the socio-economic ruptures that condition its 
practice. In such a structural dilemma, clarity itself is a gain, 
clarity not only about how we might get “there,” but also about 
how we ended up “here.” Reform, in this setting, is a fraught and 
constraint-laden terrain, where the journey matters more than 
the destination. What matters, then, is to remain on the path, to 
see the problem clearly and to pursue solutions earnestly.

59	 For example, compare Asutay’s genealogy, which situates Islamic 
finance as the institutional expression of modern Islamic Moral Economy currents 
emerging in the late 1960s–early 1970s, with El-Gamal’s account, which treats the 
industry’s rise as substantially state-sponsored and politically motivated (petrodol-
lar-backed “capitalist Islamism”) rather than primarily a moral-economic project. 
Mehmet Asutay, Conceptualising and Locating the Social Failure of Islamic Finance: 
Aspirations of Islamic Moral Economy vs the Realities of Islamic Finance, 11 Asian 
& Afr. Area Stud. 93 (2012); Mahmoud A. El-Gamal, Working Paper: “Islamic 
Finance” After State-Sponsored Capitalist-Islamism (Rice Univ. Baker Inst. for Pub. 
Pol’y, Dec. 2017), https://www.bakerinstitute.org/sites/default/files/2018-02/import/
elgamal-islamicfinance-dec2017.pdf.
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Abstract
In this article, I examine how Mālikī jurists in the Moroccan Atlas confronted 
a recurring practice in which women renounced their Qurʾ ānic inheritance 
shares in favor of male kin through ostensibly voluntary transfers. I situate 
these renunciations within a moral economy of family cohesion, modesty, and 
communal landholding, in which women’s proprietary claims were reframed 
as threats to patrilineal solidarity. Against this background, I analyze how late 
Mālikī nawāzil developed evaluative tools for distinguishing formal compli-
ance from legally operative riḍā (genuine consent) under conditions of social 
pressure. The study centers on a fatwā by Shaykh al-Kīkī (d. 1185/1772), who 
invokes the makhzan/sība divide to argue that consent produced in tribal set-
tings marked by customary compulsion and weak judicial enforcement cannot 
be treated as legally dispositive. Through a close reading of al-Kīkī’s reasoning 
alongside earlier Mālikī discussions of ikrāh (coercion) and consent, I show 
how Maghribī jurists rendered non-physical pressures legally salient. By fore-
grounding the jurisprudential significance of political geography and rural le-
gal practice, I offer an internally grounded account of how Islamic law could 
accommodate custom while delimiting it when it undermined protected rights.

Keywords: compulsion/coercion (ikrāh), consent (riḍā), custom (ʿ urf ), en-
dowments (waqfs), inheritance (irth, farāʾiḍ), judicial opinions (ʿ amal), ju-
ristic opinions (fatwās, nawāzil), Mālikī jurisprudence, Morocco (Maghrib), 
women and gender 
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Introduction

In the highland tribal societies of Morocco, particularly across 
the Atlas Mountains, women’s “voluntary” renunciation of 

their inheritance shares in favor of male relatives was a recurring 
socio-legal pattern.1 Although such renunciations were typically 
formalized as hibas (gifts or donations) and recognized as legal-
ly valid, they often unfolded within a cultural matrix structured 
by ḥayāʾ (modesty), family cohesion, and the moral economy of 
tribal solidarity.2 I argue that, in these contexts, female renun-
ciation functioned less as an expression of individual will than 
as a normatively encoded obligation to preserve group unity. 
This pressure was further reinforced by the economic logic of 
tribal landholding, in which agricultural property was frequent-
ly treated as a male collective asset and female ownership was 
perceived as a threat to patrilineal land tenure. 

In this article, I investigate how Mālikī jurists in the 
Maghrib, particularly those operating in rural and tribal envi-
ronments, responded to such cases. The study centers on a re-
markable fatwā by Shaykh Muḥammad al-Kīkī (d. 1185/1772), 
in which he invokes the socio-political distinction between 
bilād al-makhzan (lands under state control) and bilād al-sība 
(lands beyond it) to argue that, in tribal zones shaped by cus-
tomary pressure and assumptions of male communal ownership, 
women’s renunciations of inheritance shares cannot be treated 
as legally valid. I show that al-Kīkī’s position reflects a wider 
juristic sensitivity, evident among some late Mālikī authorities, 
to forms of social and symbolic coercion that operate even in 
the absence of physical duress.3 Read in this light, the makhzan/

1	 See David S. Powers, Law and Custom in the Maghrib, 1475–1500: 
On the Disinheritance of Women, in Law, Custom, and Statute in the Muslim 
World: Studies in Honor of Aharon Layish 25 (Ron Shaham ed., 2006). 

2	 For analyses of how modesty and renunciation operate as socially 
enforced norms within honor-based and subsistence communities, see Lila Abu-
Lughod, Veiled Sentiments: Honor and Poetry in a Bedouin Society (updated 
ed. 1999); David D. Gilmore, Honor and Shame and the Unity of the Mediterra-
nean (David D. Gilmore ed., 1987).

3	 Here and throughout, I use “late Mālikī jurists” descriptively and 
as a periodizing label, not as the technical Mālikī distinction between al-mutaqad-
dimūn and al-mutaʾakhkhirūn (a divide often dated from Ibn Abī Zayd al-Qayrawānī 
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sība distinction, rooted in Morocco’s political geography, serves 
as a framework for examining how legal reasoning responds to 
informal domination under conditions of weak enforcement.

Recent scholarship has begun to address these themes. 
Notably, Muhammad al-Marakeby analyzes late Ottoman Egyp-
tian Mālikī fatwās on women’s inheritance donations, showing 
how some jurists, such as Muḥammad ʿIllīsh (d. 1299/1882), 
acknowledged the impact of social norms of modesty and, in 
certain cases, invalidated women’s renunciations when coer-
cion was evident.4 While al-Marakeby’s study demonstrates 
how Mālikī jurists incorporated social pressure and moral con-
straint into their doctrinal assessments, it remains situated with-
in an Ottoman Egyptian context marked by relatively stable le-
gal institutions and established mechanisms of adjudication. By 
contrast, this article turns to the tribal highlands of the Moroc-
can Atlas, where law and custom often operated amid uneven 
or intermittent state reach, and where inheritance practices were 
deeply entangled with political geography, land scarcity, and 
patriarchal structures.

I base this article on Mālikī nawāzil (sg. nāzila) texts, 
which I treat as a genre of responsa literature recording juristic 
interventions in disputes embedded in particular social worlds. 
Individual fatwās constitute the basic units through which this 
nawāzil corpus circulated and acquired meaning. As Jocelyn 
Hendrickson observes, such fatwās are especially valuable for 
historical research because they served as sites for negotiating 
moral boundaries and legal change, registering concrete con-
cerns rooted in specific historical and geographic contexts rather 
than abstract doctrinal principles alone.5 In rural and Saharan 
settings, Ismail Warscheid similarly shows that nawāzil col-
lections and practices of iftāʾ (issuing a fatwā) were integral to 
local social and legal life, mediating between juristic authority 

[d. 386/996] onward). In this article, I use “late” more narrowly to refer to fif-
teenth-century and later Maghribī muftīs and nawāzil writers.

4	 Muhammad Al-Marakeby, Women’s Gifting of Their Inheritance Share 
to Male Kin Is Void: A Study of Late Ottoman Fatwās on Social Coercion, 52 British 
J. Middle Eastern Stud. 867, 867–88 (2025).

5	 Jocelyn Hendrickson, Leaving Iberia: Islamic Law and Christian 
Conquest in North West Africa 21–22 (2021).
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and communal expectations in landscapes marked by uneven 
governance.6 Building on these insights, I approach the nawāzil 
corpus not simply as a repository of doctrine, but as a record 
of how Maghribī jurists assessed voluntariness under constraint. 
Whereas classical uṣūl al-fiqh (jurisprudence) often framed co-
ercion (ikrāh) through paradigms of physical duress (muljiʾ  vs. 
ghayr muljiʾ ), nawāzil literature illustrates how emotional, sym-
bolic, and social pressures could become legally salient, particu-
larly in disputes involving women’s proprietary claims.

In this article, I synthesize insights from scholarship on 
symbolic power, gender norms, gift exchange, and the social 
construction of legal agency. I draw selectively on feminist and 
anthropological approaches to coercion and consent in order to 
develop a context-sensitive account of legal voluntariness. This 
approach allows me to reassess women’s inheritance donations 
not simply as formal legal transactions, but as acts shaped by 
social expectations and normative pressures that complicate out-
ward expressions of consent.

One of the article’s central contributions lies in examin-
ing the jurisprudential distinction between tribal and urban le-
gal sensibilities, which I conceptualize as fiqh al-sība (juristic 
reasoning developed in regions operating beyond effective state 
enforcement) and fiqh al-makhzan (juristic reasoning shaped 
within settings of stable political authority and institutional ad-
judication). Although this spatial differentiation has received 
limited sustained attention in the secondary literature, it helps 
explain why jurists such as al-Kīkī reached divergent rulings 
based on social conditions of enforcement rather than on doc-
trinal disagreement. I argue that Mālikī jurists treated law as a 
responsive interpretive practice, one capable of confronting in-
formal domination and articulating ethical redress within con-
strained institutional settings.

6	 See Ismail Warscheid, Nawāzil de l’Ouest saharien (XVIIe–XXe siè-
cles): Une tradition jurisprudentielle africaine, in Encyclopédie des historiogra-
phies: Afriques, Amériques, Asies 1274–76 (Nathalie Kouamé, Éric P. Meyer & 
Anne Viguier eds., 2020); Ismail Warscheid, Droit musulman et société au Sa-
hara prémoderne: la justice islamique dans les oasis du Grand Touat (Algérie) 
aux xviie–xixe siècles, 128–54 (2017).
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The article is structured in six sections. Section 1 out-
lines Islamic inheritance law and women’s entitlements in order 
to clarify what is at stake in cases of “voluntary” renunciation. 
Section 2 introduces the theoretical landscape of symbolic co-
ercion and social domination. Section 3 develops the distinc-
tion between urban and tribal legal reasoning in Morocco as a 
juristic expression of the broader makhzan/sība political order. 
Section 4 traces juristic treatments of coercion (ikrāh), contrast-
ing classical legal theory with the situational reasoning found 
in the nawāzil literature. Section 5 offers a close reading of al-
Kīkī’s fatwā as the article’s central case study. Finally, Section 
6 reflects on how Mālikī jurists, operating under conditions of 
weak enforcement, recalibrated evidentiary presumptions and 
standards of validity in order to prevent doctrine from reinforc-
ing structural vulnerability.7

Section 1: Islamic Inheritance Law, Women’s 
Shares, and the Problem of Landed Property

To understand why women’s “voluntary” inheritance renunci-
ations recurred so persistently in the Moroccan Atlas, it is nec-
essary to begin with the internal architecture of Islamic succes-
sion and the tensions that arise when inheritance is closely tied 
to landed property. Islamic inheritance law operates through a 
structured hierarchy: heirs with fixed Qurʾānic shares (ahl al-
farāʾiḍ) take priority, while agnatic heirs (al-ʿ aṣaba) inherit only 
what remains.8 In Sunnī law, Qurʾānic heirs constitute a defined 
category of relatives, including spouses, parents, daughters, and 
certain siblings, whose entitlements are specified as fixed shares 
within the succession scheme. 9

This structure marked a decisive departure from pre-Is-
lamic inheritance practices in Arabia, which were largely 

7	 Unless otherwise indicated, all translations from Arabic to English are 
my own.

8	 See the Prophetic report: “Assign the prescribed shares (al-farāʾiḍ) to 
those entitled to them; whatever remains goes to the nearest male agnate (awlā rajul 
dhakar).” 8 Muḥammad b. Ismāʿīl al-Bukhārī, Saḥīḥ al-Bukhārī, 423 (Dār al-Taʾṣīl 
2012).

9	 N.J. Coulson, Succession in the Muslim Family 35 (1971).
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governed by agnatic principles privileging adult male kin ca-
pable of bearing arms and routinely excluding women and mi-
nor children.10 A well-known report concerning Saʿd b. al-Rabīʿ 
(d. 3/625) illustrates this transformation. Upon Saʿd’s death, his 
brother initially claimed the estate as the nearest male agnate, 
leaving the widow and daughters without a share. The Prophet’s 
ruling reversed this outcome by assigning two-thirds of the es-
tate to Saʿd’s daughters and one-eighth to their mother, leaving 
the agnatic heir only the remainder.11

The significance of this report lies in what it reveals 
about the priority logic of Islamic succession. Fixed Qurʾānic 
shares operate as enforceable entitlements that structure the or-
der of inheritance, while agnatic claims are confined to what re-
mains once those shares are satisfied. Through this arrangement, 
succession integrates fixed rights within an agnatic environment 
without collapsing into lineage-based monopolization.12

Women’s inheritance thus forms an integral component 
of the legal design of Islamic succession as a system of enforce-
able rights. Sunnī law characterizes the Qurʾānic heirs’ shares 
with specificity and internal calibration through doctrinal rules 
governing conditional restriction, relative exclusion, and resi-
due.13 A wife, for instance, inherits one-eighth in the presence 
of descendants, while daughters inherit one-half (for a single 
daughter) or two-thirds (for two or more) in the absence of sons; 
these allocations change when a son is present.14 Within this 
framework, women inherit property, including land, as legally 
recognized heirs, and the succession scheme presumes their ca-
pacity to hold inheritable assets in their own names.15

The tension, then, arises less from Islamic inheritance law 
as such than from its distributive effects in contexts where land 
functions as the material foundation of a patrilineal corporate 

10	 Id. at 30.
11	 See 3 Muḥammad b. ʿīsā al-Tirmidhī, al-Jāmiʿ al-kabīr (Sunan 

al-Tirmidhī), 598 (Bashshār ʿAwwād Maʿrūf ed., Dār al-Gharb al-Islāmī 1996).
12	 Coulson, supra note 9, at 30; see also Richard Kimber, The Qurʾanic 

Law of Inheritance, 5 Islamic L. & Soc’y 291, 291–92 (1998).
13	 Coulson, supra note 9, at 35–38.
14	 Id. at 41.
15	 Id. at 40.
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estate. David Powers frames this friction as a tension between 
“the science of the shares” and local inheritance customs, par-
ticularly where property remains under the control of the male 
patriline.16 In his account, two recurring pressures drive this 
tension: the progressive fragmentation of property through frac-
tional succession and the perceived risk of alienation through 
“out-marrying females.”17

Powers further suggests that Muslim communities his-
torically responded to these pressures through a range of strate-
gies. Some were social, including kinship arrangements such as 
cousin marriage that limited dispersal without openly contesting 
Qurʾānic succession. Others were legal, relying on techniques 
that shaped inheritance outcomes through lifetime transactions, 
including gifts, nominal sales, and family endowments. Still 
others bypassed “the science of the shares” altogether by dis-
tributing property according to local custom.18 For my purposes, 
the analytical value of this typology lies in how it situates wom-
en’s “inheritance gifts” within a broader continuum of practic-
es through which families sought to reconcile Qurʾānic entitle-
ments with locally compelling imperatives of preserving land as 
an undivided family asset.

This dynamic helps explain the salience of hiba in rural 
settings. Because the rules of succession take effect only upon 
death (or during terminal illness), lifetime dispositions provide 
a legal space for shaping devolution in advance.19 Hiba thus 
functions as a central mechanism of estate arrangement.20 The 
ethical stakes sharpen, however, where formally valid trans-
fers conceal asymmetries of power and obligation, especial-
ly when women are pressured to renounce their shares to pre-
serve family cohesion or to avoid the social costs of disrupting 
patrilineal landholding.21

16	 Powers, supra note 1, at 20.
17	 Id. at 21.
18	 Id. 
19	 Coulson, supra note 9, at 195.
20	 See David S. Powers, The Islamic Inheritance System: A Socio-Histor-

ical Approach, 8 Arab L. Q. 13, 20–24 (1993).
21	 One useful conceptual frame for this dynamic is Robert E. Goodin’s 

notion of “asymmetrical exits,” which captures how apparent consent may arise in 
contexts where the social and economic costs of refusal are unevenly distributed. See 
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At this point, it is important to attend more closely to 
the normative environments in which such transfers occurred. 
In the Atlas and adjacent regions, customary norms operated 
not merely as informal social expectations but as articulated 
normative orders, complete with local institutions, procedures, 
and vocabularies. As Michael Peyron notes, in the Middle At-
las, customary law was known in Tamazight as azerf, while 
Arabic-speaking communities referred to it as ʿurf.22 Further 
south, another term appears, taʿ qqit, and communities could 
also invoke custom through descriptive expressions such as 
“the path of the ancestors.”23 This terminology matters for 
my purposes because it clarifies how communal pressure sur-
rounding inheritance could be experienced by participants 
within these communities as law-like rather than as interper-
sonal coercion alone. When women renounced shares through 
hiba, they were not necessarily responding to isolated demands 
by individual male relatives but navigating a normative land-
scape in which land was symbolically tied to collective honor 
and to the survival of the patrilineal unit, conditions that could 
shape the meaning of apparent “consent” in ways that jurists 
later sought to assess.

A brief comparative note sharpens the stakes of landed 
inheritance beyond Morocco. Beshara Doumani’s account of 
family waqfs (pious endowments) in Ottoman Nablus shows 
how endowers sought to constitute the family as a corporate 
entity, placing a premium on keeping the material base consol-
idated within the male line.24 This logic carried clear gendered 
implications: because family endowers viewed women as po-
tential “transmitters of property,” they were likewise a source of 

Robert E. Goodin, Women’s Work: Its Irreplaceability and Exploitability, in Illusion 
of Consent: Engaging with Carole Pateman 119–38 (Daniel I. O’Neill, Mary Lyn-
don Shanley & Iris Marion Young eds., 2008).

22	 Michael Peyron, Customary Law and Women’s Rights among the Ima-
zighen of the Middle Atlas and Southeast Morocco, in Women and Social Change in 
North Africa: What Counts as Revolutionary? 290 (D.H. Gray & N. Sonnevild 
eds., 2018).

23	 Id. at 290. 
24	 Beshara Doumani, Endowing Family: Waqf, Property Devolution, and 

Gender in Greater Syria, 1800 to 1860, 40 Comparative Stud. Soc’y & Hist. 3, 3–41 
(1998).
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possible fragmentation of family wealth, what Doumani strik-
ingly describes as the “Achilles Heel” of the corporate unit.25 I 
draw on this Ottoman material as a comparative lens to sharpen 
a problem attested in Maghribī nawāzil: while Qurʾānic inheri-
tance allocates property through enforceable entitlements, local 
strategies for preserving wealth and authority often privilege 
patrilineal concentration, rendering women’s capacity to inherit 
a recurring focal point of anxiety.26

Two further clarifications follow from this discussion. 
First, tensions surrounding landed inheritance do not negate 
women’s formal legal capacity to inherit. Read in this light, re-
nunciation appears less as the simple forfeiture of a right than as 
a negotiated practice framed in terms of security and belonging. 
Second, and crucial for the arguments I develop in subsequent 
sections, assessing the legal validity of such renunciations can-
not rest on outward form alone. Even where parties execute a 
transfer through a recognizable legal instrument such as hiba, 
the juristic question turns on whether the act reflects meaningful 
riḍā (consent) or merely formal compliance. As Brinkley Mes-
sick has shown in another doctrinal domain—marriage contract-
ing—jurists were attentive to the instability of consent as a legal 
indicator when silence, modesty, or fear shaped outward behav-
ior.27 In the Atlas materials I examine below, this concern be-
comes especially acute in rural and tribal environments, where 
communal expectations surrounding land and lineage raise the 
social costs of refusal and render acquiescence “natural,” even 
when it remains legally contestable.

Taken together, these considerations clarify the prob-
lem I pursue in this article. While Islamic inheritance law 
recognizes women’s claims as enforceable entitlements and 

25	 Id. at 39–40. For a broader perspective, see Beshara Doumani, Prop-
erty and Gender, in Family Life in the Ottoman Mediterranean: A Social History 
224–74 (2017).

26	 See Etty Terem, Refashioning Notions of Gender and Family, in Old 
Texts, New Practices: Islamic Reform in Modern Morocco 111–40 (2014) (illus-
trating, in Moroccan case study, how Qurʾānic inheritance entitlements were rearticu-
lated within strategies of preserving patrilineal property and authority).

27	 Brinkley Messick, Interpreting Tears: A Marriage Case from Imamic 
Yemen, in The Islamic Marriage Contract: Case Studies in Islamic Family Law 
162–63 (Asifa Quraishi & Frank E. Vogel eds., 2008).
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treats landed property as inheritable wealth, the distributive 
effects of farāʾiḍ (Qurʾānic shares of inheritance) can generate 
tension in settings where agricultural land is imagined as the 
patrimony of a patrilineal collective. It is within this tension 
that lifetime transactions, especially hiba, emerge as a key site 
for managing inheritance outcomes before succession takes 
effect. The central question, therefore, concerns how jurists 
assessed women’s apparent renunciations of property: when 
such acts reflected legally meaningful riḍā, and when jurists 
instead understood them as shaped by ikrāh operating through 
social and communal pressure.28 The next section outlines 
the theoretical vocabulary I use to address these non-physical 
forms of constraint.

Section 2: Theoretical Framework

Women’s relinquishment of inheritance shares to male relatives 
in tribal, highland Moroccan contexts calls for an analytical lens 
that extends beyond legal doctrine. Although women often carry 
out such acts through recognizable legal forms, the meanings 
attached to these transactions emerge within dense social worlds 
shaped by kinship obligation, reputational discipline, and gen-
dered expectations. This section presents a compact analytical 
vocabulary for approaching “consent” as a socially mediated 
condition rather than as a purely interior state.

Pierre Bourdieu’s account of symbolic domination pro-
vides a useful point of departure. Bourdieu describes domina-
tion as operating not only through overt constraint but through 
the internalization of classificatory schemes that render hierar-
chy ordinary and legitimate, enabling dominated actors to par-
ticipate in the reproduction of their own subordination.29 I draw 
on this framework to shift the analytical focus toward the social 

28	 For a feminist legal-theoretical perspective on consent, see Kecia Ali, 
Just Say Yes: Law, Consent, and Muslim Feminist Epistemologies, in Jihad for Jus-
tice: Honoring the Work and Life of Amina Wadud 121–34 (Kecia Ali, Juliane 
Hammer & Laury Silvers eds., 2012).

29	 Pierre Bourdieu, La Domination Masculine 1–10 (Éditions du Seuil 
1998); Id., Outline of a Theory of Practice 164–70 (1977).
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conditions that narrow the range of imaginable refusal, even in 
the absence of explicit coercion.30

Anthropological discussions of honor and moral econo-
my illuminate a related dimension of property and inheritance. 
Julian Pitt-Rivers characterizes honor as publicly recognized 
moral standing, while James Scott emphasizes the role of re-
ciprocal obligation in communities organized around mutual 
protection.31 Together, these accounts show how disputes over 
property often unfold as moral tests rather than as contests over 
abstract entitlements. In the contexts I examine here, I use these 
insights to explain why asserting a legal right may entail sym-
bolic and social costs that exceed its material value, and why 
compliance can function as a strategy for preserving belonging 
and security.

Gender theory further clarifies how normative expecta-
tions shape women’s conduct within these settings. Judith But-
ler’s account of gender performativity explains how modesty, 
silence, and deference become stabilized as intelligible signs of 
“proper” femininity, while Saba Mahmood highlights the ethical 
meanings that an action may carry within normative structures, 
even under asymmetrical relations of power.32 I rely on these 
perspectives to situate women’s conduct within moral worlds 
that remain intelligible to the actors themselves.

An intersectional perspective highlights how these 
pressures converge. Kimberlé Crenshaw underscores how gen-
dered vulnerability emerges from overlapping structures of au-
thority and marginalization, including kinship discipline, eco-
nomic dependence, geography, and access to enforcement.33 

30	 Carole Pateman observes that “unless refusal of consent or withdrawal 
of consent are real possibilities, we can no longer speak of ‘consent’ in any genuine 
sense.” Carole Pateman, Women and Consent, 8 Pol. Theory 149, 150 (1980).

31	 Julian Pitt-Rivers, Honor and Social Status, in Honor and Shame: 
the Values of Mediterranean Society 21–23 (Jean G. Peristiany ed., 1965); James 
C. Scott, The Moral Economy of The Peasant: Rebellion and Subsistence in 
Southeast Asia chs. 2–3 (1976).

32	 Judith Butler, Gender Trouble: Feminism and the Subversion of 
Identity 25–34 (1990); Saba Mahmood, Politics of Piety: The Islamic Revival 
and the Feminist Subject 15–22 (2005).

33	 Kimberlé Crenshaw, Mapping the Margins: Intersectionality, Identi-
ty Politics, and Violence against Women of Color, 43 Stan, L. Rev. 1241, 1245–51 
(1991).
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I apply this framework to the rural settings examined here to 
show how intersecting constraints heighten the social costs 
of refusal and render acquiescence more readily legible as 
socially appropriate.

Marcel Mauss’s analysis of gift exchange clarifies the 
social logic of lifetime transfers. Mauss emphasizes that gifts 
generate obligations that bind participants within enduring so-
cial relations.34 I draw on this account to explain how a transfer 
may function simultaneously as a legally valid act and as a 
socially compelled one, where refusal risks rupture, stigma, 
or exclusion.

Taken together, these approaches provide a focused vo-
cabulary for analyzing consent under non-physical constraint. 
They highlight symbolic domination, honor-based evaluation, 
gendered propriety, and moral obligation as forces that shape 
outward behavior without taking the form of explicit threats. I 
use this vocabulary to explain why the Mālikī jurists I examine 
below did not treat riḍā as a presumption inferred mechanically 
from outward compliance but instead scrutinized it in light of 
social pressure and structural dependence.

This framework serves an instrumental purpose. It func-
tions as a toolbox for reading Mālikī nawāzil in their social con-
texts, where formal legality and lived compulsion intersect in 
complex ways. In the next section, I turn to the regional jur-
isprudential settings in which these disputes took shape, with 
particular attention to the urban–tribal divide and the doctrinal 
mechanisms through which jurists evaluated custom, obligation, 
and consent.

Section 3: al-ʿ Amal al-Sūsī and the Limits of 
Juristic Protection for Women’s Inheritance

Morocco’s regional and political geography shaped divergent 
trajectories in Mālikī legal reasoning, particularly through the 
category of ʿamal, the authoritative practice of local courts and 

34	 Marcel Mauss, The Gift: The Form and Reason for Exchange in 
Archaic Societies 13 (W. D. Halls trans., 1990).
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communities.35 Far from being a monolithic tradition, Mālikī 
law in Morocco developed along urban-tribal lines, producing 
distinct theories of legal obligation, custom, and juristic authori-
ty. This divide, rooted in the historical dichotomy between bilād 
al-makhzan (territories under centralized rule) and bilād al-sība 
(zones of tribal autonomy), generated contrasting expectations 
about what the law could achieve and for whom. Within these 
shifting landscapes, al-ʿAmal al-Sūsī emerged as a dynamic le-
gal tradition—sometimes accommodating patriarchal norms 
that constrained women’s inheritance rights, sometimes offering 
flexible tools for adaptation and protection. The tension between 
these two trajectories, accommodation and juristic protection, 
frames the analysis that follows.

The French sociologist Jacques Berque described this 
adaptation of Mālikī legal discourse to Morocco’s social, polit-
ical, and ecological realities, especially in highland and tribal 
zones, as the “Moroccanization” of Mālikī law.36 This evolution 
did not stem from reformist ideology, but from internal shifts 
within Mālikī jurisprudence, catalyzed by the expanding role 
of ʿamal, understood both as juristic practice and a vehicle for 
legal localization.37

Over time, jurists distinguished between two forms 
of ʿamal: al-ʿamal al-muṭlaq, a generalized legal habitus ap-
plicable across Mālikī territories, and al-ʿamal al-maḥallī, a 
regionally specific set of normative practices shaped by local 
conditions.38 While the former remained relatively stable, the 
latter proved more responsive to local contexts, becoming a key 
vehicle of legal adaptation, especially during the Marīnid (sev-
enth–nineth/thirteenth–fifteenth centuries), Waṭṭāsid (nineth–
tenth/fifteenth–sixteenth centuries), and Saʿdian (tenth–elev-
enth/sixteenth–seventeenth centuries) periods, giving rise to  

35	 On ʿamal in Mālikī jurisprudence, particularly in the context of Medi-
nan legal theory, see Yasin Dutton, The Origins of Islamic Law: The Qurʾan, the 
Muwaṭṭaʾ  and Madinan ʿamal 145–68 (1999).

36	 Jacques Berque, Les Nawâzil el Muzâraʿa du Miʿyâr al-Wazzânî 
21 (Éditions Félix Moncho 1940).

37	 ʿUmar al-Jīdī, al-ʿUrf wa’l-ʿamal fī al-madhhab al-mālikī 
wa-mafhūmuhumā ladā ʿulamāʾ al-Maghrib 341–49 (Maṭbaʿat Faḍāla 1982).

38	 Id. at 350–52.
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distinct legal sub-traditions in Fez, Marrakesh, Sūs, and the 
Atlas Mountains.39

A key turning point occurred in the late fifteenth cen-
tury, following the fall of Granada and the influx of Andalu-
sian jurists into Morocco, particularly Fez, which emerged as 
a center of legal consolidation where jurists systematized and 
disseminated local precedent, al-ʿ Amal al-Fāsī. What began as 
an urban jurisprudence gradually acquired quasi-universal au-
thority, governing matters such as irrigation, market regulation, 
and inheritance.40

In southern Morocco, particularly in Sūs and Darʿa, ju-
rists developed parallel traditions attuned to tribal realities and 
decentralized enforcement. Scholars like Aḥmad b. Muḥam-
mad al-ʿAbbāsī al-Samlālī (d. 1152/1740) and Abū Zayd ʿAbd 
al-Raḥmān al-Jishtimī (d. 1269/1853) produced collections of 
nawāzil documenting these responses.41 This corpus gave rise 
to al-ʿ Amal al-Sūsī, a legal tradition grounded in the needs and 
customs of rural and tribal communities.42

One of the clearest expressions of this divergence between 
northern urban jurisprudence and southern tribal legal practice 
is the doctrine of al-kadd wa’l-saʿ āya (the labor-based marital 
property claim), which granted Sūsī women a share in mari-
tal wealth based on their labor contributions, both agricultural 

39	 See al-Mahdī al-Wazzānī, Tuḥfat akyās al-nās bi-sharḥ ʿamali-
yyāt Fās 12 (Hāshim al-ʿAlawī al-Qāsimī ed., Wizārat al-Awqāf wa’l-Shuʾūn al-Is-
lāmiyya 2001).

40	 Id. at 13–16. For further discussion, see Ari Schriber, Judicial Practice 
as Islamic Law: The ʿAmal of Fez in Post-Classical Mālikī Legal Tradition, 78 Asiat-
ische Studien – Études Asiatiques 173 (2024).

41	 ʿAbd al-Salām al-ʿAsrī, Naẓariyyat al-akhidh bi-mā jarā bihi 
al-ʿamal fī al-Maghrib fī iṭār al-madhhab al-mālikī 133 (Wizārat al-Awqāf 
wa’l-Shuʾūn al-Islāmiyya 1996). See also Iḥyā al-Tālibī, al-Turāth al-nawāzilī 
wa’l-qaḍāʾī bi’l-janūb al-maghribī: manāhijuhu wa-maṣādiruhu 48–52 (Dār 
Nashr al-Maʿrifa 2020).

42	 Recent editions of nawāzil from the Sūs region reflect the formation of 
al-ʿ Amal al-Sūsī and offer valuable material on women’s legal status, an area that de-
serves scholarly attention. See, e.g., Nawāzil Sīdī ʿAbd Allāh bin Yaʿqūb al-Sam-
lālī, (al-Ḥasan b. Mukhtār ed., Wizārat al-Awqāf wa’l-Shuʾūn al-Islāmiyya 2022); 
Ajwibat al-Faqīh al-Ḥuḍaykī (Rashīd al-Yazīdī ed., Wizārat al-Awqāf wa’l-Shuʾūn 
al-Islāmiyya 2024).
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and domestic.43 This doctrine stood in contrast to the norms of 
Fez, where such claims were routinely denied in urban judicial 
practice. Affirmed by southern jurists, the doctrine shows how 
al-ʿ Amal al-Sūsī could at times restructure legal outcomes to en-
hance, rather than restrict, women’s economic rights, a contrast 
that sharpens when we turn to inheritance practices.44

Another salient example of this divergence concerns 
the use of monetary disciplinary measures (ʿ uqūba māliyya) in 
judicial practice. While jurists in Fez generally rejected them 
for lacking textual basis and falling outside ḥadd punishments 
(fixed Qurʾānic criminal penalties) or taʿ zīr (discretionary pun-
ishments), scholars in Sūs often accepted them as legitimate 
tools of social control.45 Crucially, this acceptance was not ex-
tralegal pragmatism; rather, jurists drew on a non-dominant Mā-
likī opinion allowing monetary punishments as a form of taʿ zīr 
in contexts in which corporal enforcement was not feasible.46 
In the tribal regions of the south, where state power was weak, 
such reasoning served as a context-sensitive adaptation, another 
instance of al-ʿ Amal al-Sūsī privileging communal stability over 
strict adherence to legal doctrine.47

43	 Ibn ʿArḍūn (d. 992/1584) issued a fatwā in which he granted moun-
tain women a labor-based share, endorsed in Sūs but rejected in Fez; his argument 
anticipates later doctrines like al-kadd wa’l-saʿ āya. See 2 al-Mahdī al-Wazzānī, 
al-Nawāzil al-Sughrā, 284–87 (Wizārat al-Awqāf wa’l-Shuʾūn al-Islāmiyya 1992).

44	 Disputes over al-kadd wa’l-saʿ āya appear in dedicated sections of Sūsī 
nawāzil, often concerning the division of wealth earned through spousal labor. Twelve 
such cases appear in Nawāzil Sīdī ʿAbd Allāh b. Yaʿqūb al-Samlālī, supra note 42, 
at 257–63. See also al-Ḥasan al-ʿAbbādī, ʿAmal al-Marʾa fī Sūs 29–49 (Wizārat 
al-Awqāf wa’l-Shuʾūn al-Islāmiyya 2021).

45	 See further ʿAlī b. ʿAbd al-Salām al-Tusulī, Ajwibat al-tusulī ʿan 
masāʾil al-amīr ʿAbd al-Qādir fī al-jihād 151–63 (ʿAbd al-Laṭīf Aḥmad al-Shaykh 
Muḥammad Ṣāliḥ ed., Dār al-Gharb al-Islāmī 1996); Muḥammad al-ʿUthmānī, Al-
wāḥ jazūla wa’l-tashrīʿ al-islāmī: dirāsa li-aʿrāf qabāʾil Sūs fī dawʾ al-tashrīʿ 
al-islāmī 207–13 (Dār al-Amān 2017).

46	 See Ajwibat al-faqīh al-Ḥuḍaykī, supra note 42, at 263.
47	 Not all scholars accepted this flexibility. Muḥammad b. Nāṣir al-Drāʿī 

(d. 1085/1674) condemned Bedouin communities that preferred tribal customs and 
monetary penalties over sharīʿa rulings, describing those people as ʿ uṣāt (sinners) and 
warning against the normalization of such practices. See al-Ajwiba al-nāṣiriyya fī 
baʿḍ masāʾil al-bādiya 137 (Abū al-Faḍl al-Dimyāṭī ed., Dār Ibn Ḥazm 2012). See 
also a parallel position in the nawāzil of ʿAbd al-Qādir b. ʿAlī al-Fāsī (d. 1091/1680), 
who rejected the displacement of sharīʿa norms by tribal practice; 2 al-Ajwiba al-
kubrā, 243 (Jābir b. ʿAlī al-Ḥawsanī ed., Dār Abī Ruqraq 2016).
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These regional divergences in legal adaptation, between 
Fez and Sūs, urban and tribal, did not result in the fragmenta-
tion of the Mālikī school. On the contrary, the Mālikī madhhab, 
since its articulation by Imām Mālik b. Anas (d. 179/795) him-
self, grants wide latitude for the use of ʿurf (custom), maṣlaḥa 
(public interest), and siyāsa sharʿ iyya (pragmatic governance), 
all of which function as internal mechanisms of juristic rea-
soning.48 Thus, jurists in both urban and rural contexts under-
stood their interpretive choices as consistent with the school’s 
methodology, even when they produced dramatically different 
results.49 The spectrum of ʿamal thus reflects not a splintering 
of doctrine, but a pluralistic deployment of Mālikī tools to meet 
the demands of distinct social environments.

The development of al-ʿ Amal al-Sūsī was closely tied 
to the decline of the central makhzan and the rise of Saʿdian 
rule in the south during the sixteenth century.50 As the Saʿdians 
consolidated power, they fostered legal pluralism by forging 
alliances with tribal and scholarly elites, and by issuing roy-
al decrees (ẓahīr) that codified local inheritance practices.51 
Notably, the sultans Aḥmad al-Aʿraj (r. 923–46/1517–39) and 
Muḥammad al-Shaykh (r. 946–64/1539–57), in coordination 
with southern jurists, formalized the exclusion of women from 
inheriting agricultural land by invoking the notion of fatḥ 
ʿanwatan (land taken by force rather than treaty), treating such 
property as a waqf structured to restrict benefit to male kin.52 
These measures were rigorously enforced, most notably in a 
ẓahīr issued in Dhū al-Ḥijja 963 (October 1556), and justified 

48	 4 al-Hajawī al-Fāsī, al-Fikr al-sāmī fī tārīkh al-fiqh al-islāmī, 
465 (Ayman Ṣāliḥ Shaʿbān ed., Dār al-Kutub al-ʿIlmiyya 1995).

49	 See Schriber, supra note 40, at 175–78; Terem, Old Texts, New 
Practices, supra note 26, at 177–80.

50	 On the reliance of Saʿdians on southern jurists, particularly those 
from Sūs, see Luṭfī Bushantūf, al-ʿĀlim wa’l-sulṭān: dirāsa fī intiqāl al-ḥukm 
wa-maqawwimāt al-mashrūʿiyya, nashʾat al-dawla al-sharīfa fī al-Maghrib 79–
119 (2d ed. Dār Abī Ruqraq 2024).

51	 Id. at 359. 
52	 Id.. A similar use of fatḥ ʿanwatan to justify barring women from in-

heriting land appears in Ottoman Egypt. See Muhammad Al-Marakeby, Could Women 
Own Agricultural Land? Rethinking the Relationship of Islamic Law and Contextual 
Reality (Wāqiʿ), 63 die welt des islams 184, 184–212 (2021).



132

Journal of Islamic Law | Spring 2026

in royal and juristic discourse through maqāṣid al-sharīʿa53 
and maṣlaḥa-based reasoning.54

The convergence of political, legal, and customary au-
thority under Saʿdian rule helped preserve collective estates 
and stabilize fragile agricultural economies.55 In this context, 
jurists treated custom not merely as a tolerated practice but as 
a ḍarūra, a legal necessity, justifying deviations from Mālikī 
norms.56 Although Qurʾānic inheritance law assigns women 
fixed shares as a baseline, Saʿdian land-inheritance restrictions 
effectively reconfigured women’s access to agricultural land 
through customary and political rationales. These measures, 
endorsed amid political consolidation, did not reflect the doc-
trinal core of al-ʿ Amal al-Sūsī but rather pragmatic accommo-
dations to tribal pressure and land scarcity, in which jurists 
mobilized legal reasoning to uphold exclusionary norms under 
conditions of structural constraint, particularly in matters of 
women’s inheritance.57

The logic behind this exclusion was deeply material. 
In the mountainous south, where arable land and water were 
scarce, every plot was vital to communal survival.58 The frag-
mentation of ownership through female inheritance was widely 
perceived within tribal communities as a risk.59 Accordingly, ju-
rists and local power-holders deployed legal tools, often shaped 
more by tribal priorities than by juristic doctrine, to preserve 
intergenerational and intertribal balance.60

53	 Maqāṣid al-sharīʿa refers to the higher objectives of Islamic law, com-
monly identified in classical juristic literature as the protection of religion, life, intel-
lect, lineage, and property.

54	 Bushantūf, supra note 50, at 360. 
55	 Id. at 360.
56	 Id. On custom as legal exigency rather than autonomous source, see 

Ahmed Fekry Ibrahim, Customary Practices as Exigencies in Islamic Law, 46 oriens 
222, 222–61 (2018).

57	 Bushantūf, supra note 50, at 361. Muḥammad b. Nāṣir al-Drāʿī (d. 
1085/1674) described the Saʿdian inheritance policies as a collapsing edifice upheld 
by rulers through taxation and custom. See al-Ajwiba al-nāṣiriyya fī baʿḍ masāʾil 
al-bādiya, supra note 47, at 163.

58	 Aḥmad al-Tawfīq, al-Mujtamaʿ al-maghribī fī al-qarn al-tāsiʿ 
ʿashar: 1850–1912, at 83–84 (Mohammed V Univ. 1983).

59	 Id. at 85.
60	 Bushantūf, supra note 50, at 361–62.
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While ʿamal integrated social realities into legal dis-
course, it could also function to legitimize dominant customary 
norms, particularly those reinforcing patriarchal or tribal hierar-
chies. The varied logics of ʿamal across Moroccan regions re-
veal the shifting thresholds at which women’s claims were either 
absorbed into prevailing custom, negotiated within kin-based 
norms, or upheld through doctrinal rigor. Such tensions lie at the 
heart of the present inquiry into the legal treatment of coerced 
inheritance gifts and the capacity of Mālikī jurisprudence to en-
gage with social domination from within its own tradition.

Before turning to al-Kīkī’s legal intervention, it is first 
necessary to examine how Islamic law conceptualized coercion 
(ikrāh), and how later Mālikī jurists gradually expanded this 
concept to include not only overt force but also the subtler pres-
sures of symbolic and social domination.

Section 4: Coercion, Consent, and the 
Juristic Expansion of Voluntariness

In Islamic law, valid legal acts, particularly those involving prop-
erty transfers, require not only formal compliance with the rules 
of offer and acceptance but also genuine consent (riḍā) on the 
part of the transacting parties.61 Classical legal theory, especial-
ly as articulated in the science of uṣūl al-fiqh, typically recog-
nized two categories of coercion (ikrāh): ikrāh muljiʾ (compel-
ling physical coercion) and ikrāh ghayr muljiʾ  (non-compelling 
threats or pressures).62 This distinction, which was originally de-
veloped in penal and contractual contexts, laid the groundwork 
for later juristic inquiry into voluntariness and agency, concepts 

61	 This principle is grounded in the Qurʾānic requirement of mutual con-
sent, as articulated in Qurʾān 4:29 (“Do not consume one another’s property unjustly, 
except through trade conducted by mutual consent”) and 4:4 (“If they willingly remit 
to you anything of it, then consume it with satisfaction and ease”). See 2 Muḥammad 
al-Zuḥaylī, al-Qawāʿid al-fiqhiyya wa-taṭbīqātuhā fī al-madhāhib al-arbaʿa 
819 (Dār al-Fikr 2006).

62	 See al-Bazdawī, Kanz al-uṣūl ilā maʿrifat al-uṣūl 781–94 (Sāʾid 
Bakdāsh ed., Dār al-Salām 2021); 4 al-Qarāfī, Nafāʾis al-uṣūl fī sharḥ al-maḥṣūl 
1637–39 (ʿĀdil Aḥmad ʿAbd al-Mawjūd & ʿAlī Muḥammad Muʿawwaḍ eds., Makta-
bat Nizār Muṣṭafā al-Bāz 1995).
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that invite renewed attention through the lens of contemporary 
socio-legal theory.

Unlike ikrāh, the Sunnī treatment of riḍā in cases of 
hiba, particularly within kinship structures, manifested signif-
icant doctrinal divergence. In the Ḥanafī school, a gift is gen-
erally revocable even after the recipient has taken possession 
(qabḍ).63 However, jurists made an exception for gifts to close 
relatives, which are binding after possession because revocation 
might sever family ties and disrupt social decorum.64 Motives 
such as modesty or moral obligation were not, on their own, 
sufficient to challenge the validity of the gift unless those consti-
tuted ikrāh muljiʾ, an explicit and compelling threat.65

The Shāfiʿīs adopted a more rigid position. Once a gift 
is delivered and received, it is irrevocable, regardless of the re-
lationship between donor and recipient, whether spouse, sib-
ling, or stranger.66 Only demonstrable fraud or direct coercion 
justifies nullification. Thus, the Shāfiʿī approach was formalis-
tic and largely indifferent to pressures that might compromise 
genuine consent.67

The Ḥanbalī school also prohibited the revocation of 
gifts to close relatives.68 Some early scholars, however, per-
mitted limited judicial discretion in cases in which a gift was 

63	 2 Dāmād Afandī, Majmaʿ al-anhur fī sharḥ Multaqā al-abḥur 359 
(Aḥmad b. ʿUthmān al-Qarah-Ḥiṣārī ed., Dār al-Ṭibāʿa al-ʿĀmira 1328 AH; repr., Dār 
Iḥyāʾ al-Turāth al-ʿArabī).

64	 Id. at 362.
65	 10 al-Kāsānī, Badāʾiʿ al-sanāʾiʿ fī tartīb al-sharāʾiʿ 103, 132 (ʿAlī 

Muḥammad Muʿawwaḍ & ʿĀdil Aḥmad ʿAbd al-Mawjūd eds., 2d ed Dār al-Kutub 
al-ʿIlmiyya 2003).

66	 Mālikī, Shāfiʿī, and Ḥanbalī jurists all recognize one key exception to 
the rule prohibiting the revocation of gifts: a father may rescind a gift to his child. This 
exception is based on the ḥadīth: “A man is not permitted to take back his gift, except 
a father [regarding what he gave] to his child.” See 7 al-Māwardī, al-Ḥāwī al-kabīr 
546 (ʿAlī Muḥammad Muʿawwaḍ & ʿ Ādil Aḥmad ʿ Abd al-Mawjūd eds., Dār al-Kutub 
al-ʿIlmiyya 1999); 8 Ibn Qudāma al-Maqdisī, al-Mughnī 277–78 (ʿAbd Allāh al-
Turkī & ʿAbd al-Fattāḥ al-Ḥilū eds., 3d ed. Dār ʿĀlam al-Kutub 1997); 6 al-Qarāfī, 
al-Dhakhīra 266 (Muḥammad Ḥajjī, Saʿīd Aʿrāb & Muḥammad Bū Khubza eds., 
Dār al-Gharb al-Islāmī 1994).

67	 7 al-Ruwayānī, Baḥr al-madhhab, 244 (Ṭāriq Fatḥī al-Sayyid ed., 
Dār al-Kutub al-ʿIlmiyya 2009).

68	 Ibn Qudāma, supra note 66, at 278.
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the result of modesty or social pressure.69 Still, Ḥanbalī legal 
texts neither fully theorized nor consistently institutionalized 
such considerations.70

The Mālikīs developed a markedly different approach. 
While agreeing that hiba is complete upon offer and acceptance, 
they foregrounded the internal condition of riḍā as a doctrinal 
requirement, especially in contexts in which a woman’s decision 
was influenced by ḥayāʾ and kinship obligation. If she made a 
gift under visible deference, unspoken pressure, or the weight 
of custom, Mālikī jurists might deem it invalid.71 This expan-
sive reading of coercion, extending beyond physical duress to 
include symbolic and emotional constraint, laid the groundwork 
for fatwās on women’s inheritance gifts in tribal settings, where 
law and custom were deeply intertwined.

Judges and jurists recognized these non-physical forms 
of coercion in the formative period before the institutionaliza-
tion of the law schools. The Muṣannaf of ʿAbd al-Razzāq al-
Ṣanʿānī (d. 211/827) preserves numerous reports about the judge 
Shurayḥ (d. ca. 80/699), who adjudicated cases in which wom-
en gifted parts of their dower (mahr) or property to their hus-
bands.72 In these cases, Shurayḥ consistently refused to validate 
such gifts unless there was clear evidence of genuine consent. 
In one report, he insisted that the husband bear the burden of 
proof and required the wife’s oath that she had not given the 
gift “out of fear or humiliation”: “Shurayḥ would say: ‘Produce 
your proof that she gifted it to you of her own good will, without 
coercion or humiliation; otherwise, let her swear by God that she 

69	 Id. at 278–79.
70	 See, e.g., al-Qāḍī Abū Yaʿlā, 1 al-Masāʾil al-fiqhiyya min Kitāb 

al-Riwāyatayn wa’l-wajhayn 444–45 (ʿAbd al-Karīm b. Muḥammad al-Lāḥim ed., 
Maktabat al-Maʿārif 1985); 3 al-Khalwatī, Ḥāshiyat al-Khalwatī ʿalā muntahā 
al-irādāt 513 (Sāmī al-Ṣuqayr & Muḥammad al-Laḥaydān eds., Dār al-Nawādir 
2011).

71	 See, e.g., 4 Muḥammad al-Amīr al-Mālikī, Ḍawʾ al-shumūʿ sharḥ 
al-Majmūʿ 51 (with marginalia by Ḥijāzī al-ʿAdawī al-Mālikī, Muḥammad Maḥmūd 
Wald Muḥammad al-Amīn al-Musūmī ed., Dār Yūsuf b. Tāshfīn & Maktabat al-Imām 
Mālik 2005).

72	 8 ʿAbd al-Razzāq al-Ṣanʿānī, al-Muṣannaf 438–39 (2d ed. Dār al-
Taʾṣīl).
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did not give it to you freely (ṭayyibat al-nafs), but rather due to 
coercion or humiliation.’”73

In another report, he declared: “Had she truly been con-
tent, she wouldn’t have come to demand it back [i.e., the gift],” 
suggesting that a woman’s post-gift claim of regret was legally 
credible in and of itself. 74

The early juristic tendency to consider emotional or so-
cial coercion, especially in the context of spousal relationships, 
points to an intuitive recognition that power differentials within 
the household could undermine voluntariness.75 These reports 
also suggest that in the formative period, Muslim jurists rec-
ognized a nascent form of context-sensitive jurisprudence (fiqh 
al-wāqiʿ ), a pragmatic sensitivity to social circumstances that 
would later be formalized and expanded in nawāzil literature, 
particularly in the Mālikī school.

This concern for genuine riḍā gradually became a de-
fining feature of Mālikī legal doctrine. Drawing on the practice 
of the people of Medina (ʿ amal ahl al-Madīna) and favoring 
substance over formalism, Mālikī jurists developed nuanced 
tools to assess consent.76 Over time, they came to recognize that 
silence, hesitation, and pressure could all signal compromised 
volition. Their attentiveness to these phenomena laid the foun-
dation for later fatwās addressing coerced inheritance transfers 
among tribal women.77 

Late Mālikī jurists refined the doctrine of riḍā by ad-
dressing cases in which women, particularly in tribal contexts, 

73	 Id. at 438, no. 17767. 
74	 Id. at 438, no. 17770. 
75	 Al-Zuhrī said: “I never saw judges rescind a husband’s gift to his wife, 

but they would rescind a wife’s gift to her husband.” Id. at 438, no. 17769. This pat-
tern reflects an early judicial awareness of gendered power asymmetries, shaped in 
part by the Qurʾānic emphasis on a woman’s consent (Qurʾān 4:4).

76	 See 2 al-Shāṭibī, al-Muwāfaqāt 55 (Muḥammad Mirābī ed., Muʾas-
sasat al-Risāla 2011).

77	 See, e.g., 1 Yaʿlā b. Muṣallīn al-Maṣmūdī, Mukhtaṣar Kitāb al-
Fuṣūl fī ajwibat fuqahāʾ al-qarawiyyīn fī masāʾil ahl al-bādiya wa-ahl al-
jibāl alladhīna lā walīya lahum wa-lā sulṭāna lil-imām 214, 225, 355 (al-Ḥasan 
Khālid Shujayd ed., Dār al-Fatḥ 2023); 222 Abū Isḥāq Ibrāhīm b. Hilāl al-Sijilmāsī 
(Ibn Hilāl) al-Nawāzil al-Hilāliyya 395 (compiled by ʿAlī b. Aḥmad al-Jazūlī, 
Aḥmad ʿAbd al-Karīm Najīb ed., Markaz Najībawayh lil-Makhṭūṭāt wa-Khidmat al-
Turāth 2013); al-Ḥuḍaykī, Ajwibat al-faqīh al-Ḥuḍaykī, supra note 42, at 315.
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remained silent after male relatives had taken possession of 
their inheritance shares.78 While some formative Mālikī jurists, 
including Ibn al-Qāsim (d. 191/809), treated such silence as tacit 
consent, al-Wansharīsī (d. 914/1508) rejected that inference, in-
sisting that a woman’s right “does not lapse by silence even after 
a hundred years,” and citing judicial precedents awarding wom-
en their entitlements after fifty years.79 He further cautioned that 
inheritance claims by Bedouin women should not be dismissed 
on the basis of silence, since asserting one’s right could trigger 
social abandonment by one’s kin; silence in such circumstances, 
he argued, cannot invalidate a woman’s claim.80

Similarly, the Fāsī mufti (jurisconsult) ʿAbdullāh al-ʿAb-
dūsī (d. 849/1445) allowed women to revoke inheritance gifts 
given to male kin under communal pressure. He affirmed that 
in many such cases, a woman’s initial “consent” was extracted 
in a social environment that rendered refusal nearly impossible, 
noting the frequency of this coercive pattern in his time.81

The ethical posture taken by such jurists aligned with a 
broader Mālikī concern for safeguarding fiqh al-riḍā (the juris-
prudence of consent) against symbolic and social domination. 
It also reflected an awareness, albeit untheorized, that coercion 
may be encoded in silence, modesty, or customary norms.82 
Al-Wansharīsī traced this concern back to the Mālikī uṣūlī 
(legal theorist) Ibn al-Qaṣṣār (d. 398/1007), citing his treatise 
ʿUyūn al-adilla to affirm that acts arising from ḥayāʾ or social 
deference lack valid consent.83 Although al-Wansharīsī did not 
elaborate on the point, his invocation of Ibn al-Qaṣṣār anchored 
the argument within classical Mālikī legal theory. This concern 

78	 Muḥammad al-Barakah, Fiqh al-nawāzil ʿalā al-madhhab al-mā-
likī: fatāwā al-imām Abī ʿUmrān al-Fāsī 130 (Dār Afrīqiyā al-Sharq 2010).

79	 5 al-Wansharīsī, al-Miʿyār al-muʿrib wa’l-jāmiʿ al-mughrib ʿan 
fatāwā ahl Ifrīqiyā wa’l-Andalus wa’l-Maghrib, 263–64 (Muḥammad al-Ḥajjī 
ed., Wizārat al-Awqāf wa’l-Shuʾūn al-Islāmiyya 1981).

80	 Id. at 264.
81	 4 al-Wazzānī, al-Nawāzil al-ṣughrā, supra note 43, at 231. 
82	 Some jurists described the social pressure exerted on women to forgo 

their inheritance shares as follows: “the sword of modesty (al-ḥayāʾ) is like the sword 
of usurpation (al-ghaṣb).” The analogy indicates that coercion through shame or so-
cial stigma is as oppressive as physical force in stripping women of their legal entitle-
ments. See 4 al-Wazzānī, al-Nawāzil al-ṣughrā, supra note 43, at 221, 225.

83	 9 al-Wansharīsī, al-Miʿyār, supra note 79, at 153–54.
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informed a stream of fatwās that collectively sought to re-cen-
ter legal agency in contexts of gendered vulnerability.84 As ʿAbd 
al-Qādir al-Fāsī (d. 1091/1680) later observed, the validity of 
a woman’s gifts is contingent on social context: whereas in an 
urban environment such an act might be binding, in a rural or 
tribal environment, it is presumptively invalid due to the lack of 
free legal expression.85

This Mālikī concern for internal riḍā extended to volun-
tary transfers more broadly, including almsgiving (ṣadaqāt). In 
one fatwā preserved in al-Wansharīsī’s al-Miʿyār, someone asks 
Abū Saʿīd Ibn Lubb (d. 782/1381) about a woman who donated 
property out of modesty and embarrassment. Ibn Lubb held that 
the gift was invalid, stating that it was impermissible for the re-
cipient to enjoy something not offered with genuine willingness. 
He explained: “The jurists have said that if a donation is request-
ed from a giver, and it is understood from the giver’s demeanor 
that they gave it out of modesty or shyness, or without genuine 
consent, then it is not lawful for the recipient to keep it.”86 Such 
rulings reflect a Mālikī effort to expand the legal conception of 
voluntariness beyond the classical binary of coercion versus free 
will.87 They underscore Maghribī jurists’ attentiveness to local 
social conditions, particularly in rural and tribal settings, and 
their refusal to equate a woman’s silence or compliance with 
meaningful consent.88 The following section turns to Shaykh al-

84	 This concern is exemplified in fatwās by Mālikī jurists such as Sīdī 
Yaḥyā b. Muḥammad al-Sarrāj (d. 1007/1599), Muftī of Fez; Sīdī ʿAlī b. Hārūn al-
Muṭghrī (d. 951/1545), also a Muftī of Fez; and Muḥammad al-ʿArabī b. Aḥmad Bur-
duʾllah (d. 1133/1721), who served as judge of Fez. See 2 ʿĪsā b. ʿAlī al-Ḥasanī 
al-ʿAlmī, Nawāzil 355 (Wizārat al-Awqāf wa’l-Shuʾūn al-Islāmiyya 1983); 4 al-
Wazzānī, al-Nawāzil al-ṣughrā, supra note 44, at 227; id. at 521.

85	 2 al-Ajwiba al-kubrā, supra note 47, at 388, 486–89, 606–07.
86	 9 al-Wansharīsī, al-Miʿyār, supra note 79, at 153.
87	 See also, with respect to ibrāʾ (renunciation) and the sale of a wom-

an’s inheritance share under social pressure, 1 al-Ajwiba al-kubrā, supra note 47, at 
170–73, 187–88.

88	 See Nawāzil Sīdī ʿAbd Allāh b. Yaʿqūb al-Samlālī (d. 1052/1642), 
where al-Samlālī upholds a local judge’s decision to annul a series of property trans-
fers made by a vulnerable widow. The case involved a neighbor who manipulated the 
woman into gifting away her estate, then coerced her into “renting” her own home and 
serving him and his household. Al-Samlālī affirms the woman’s financial imprudence 
(safah), endorses the judge’s intervention, and cites jurists from Jazūla (Sūs) who em-
phasized the naïveté of women in such contexts. He concludes that her gifts are void 
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Kīkī’s fatwā, where these themes receive their most sustained 
and explicit treatment.

Section 5: al-Kīkī’s Fatwā and the 
Ethics of Juristic Resistance

In the eighteenth century, Muḥammad al-Kīkī emerged as a 
prominent Mālikī jurist in the Middle Atlas Mountains, near 
Demnat.89 Though trained in Marrakesh, al-Kīkī chose to reside 
among tribal communities, where he combined teaching, iftāʾ 
(juristic consultation), and grassroots reform.90 His scholarly 
standing was affirmed by contemporaries who regarded him as 
unparalleled in the Islamic sciences within the region.91

Al-Kīkī’s fatwā, titled Mawāhib dhī al-jalāl fī baʿ ḍ 
nawāzil al-bilād al-sāʿiba wa’l-jibāl (Bestowals of the Majestic 
Lord: Selected Nawāzil from the Unruled Lands and the Moun-
tains), was prompted by a legal query (istiftāʾ) yet unfolds as an 
independent treatise on possession (ḥiyāza) and the contested 
practice of inheritance gifting among tribal women in regions 
where legal rulings (aḥkām) were not effectively enforced.92 

In its opening, al-Kīkī sets out the aim of the work, ex-
plains the juristic disagreements that prompted his intervention, 

and that the neighbor owes her and her daughter compensation for their unpaid labor. 
Nawāzil al-Samlālī, supra note 42, at 277–79. See also al-Ḥuḍaykī (d. 1189/1775), 
who, when asked whether a gift given by a sister to her brother is valid, responded: “It 
has become the practice of fatwā and adjudication to invalidate sisters’ gifts and do-
nations to their brothers and male relatives under whose protection they live. This was 
also the view of Shaykh al-ʿAbbāsī until his death.” Ajwibat al-Faqīh al-Ḥuḍaykī, 
supra note 42, at 315.

89	 Demnat is a town in Azilal Province (Beni Mellal–Khenifra, Moroc-
co), located roughly 100 km east of Marrakesh on the northern foothills of the High 
Atlas.

90	 See al-Kīkī’s biography in 6 Aḥmad Al-Samlālī, al-Iʿlām bi-man 
ḥalla Marrākush wa-aghmāt min al-aʿlām 80 (al-Maṭbaʿa al-Malakiyya 1993); 
7 Mawsūʿat aʿlām al-Maghrib 2397 (Muḥammad Hajjī ed., Dār al-Gharb al-Islāmī 
1983).

91	 2 Muḥammad al-Khalīftī, al-Durra al-jalīla fī manāqib al-khalī-
fa 409 (Aḥmad ʿAmmālik ed., Wizārat al-Awqāf wa’l-Shuʾūn al-Islāmiyya 2014).

92	 The fatwā is published in Muḥammad al-Kīkī, Mawāhib dhī al-jalāl 
fī baʿḍ nawāzil al-bilād al-dība wa’l-jibāl 25–129 (Aḥmad al-Tawfīq ed., Dār al-
Gharb al-Islāmī 1997). The editor introduces the text with a brief preface in Arabic 
and English.
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narrates the dispute that occasioned the fatwā, and outlines its 
structure. He writes:

The purpose of this work is to examine ḥiyāza in lands 
where legal rulings [aḥkām] are not implemented, either 
because they are devoid of an imām [i.e., an effective 
political ruler] or because oppression and neglect have 
come to prevail among [local] judges. Closely connect-
ed to this issue is the practice of tribal daughters gifting 
their [inheritance] shares to agnatic relatives, as well as 
whatever may serve as a model and guidance for people 
of understanding. Those who have assumed the offices of 
adjudication and iftāʾ in our time have differed in their 
rulings on these matters, both in judicial judgment and in 
legal opinion. Their views in such cases have contradict-
ed one another, in affirmation and in negation …. Accord-
ingly, I deemed it fitting to set forth, in this regard, what 
accords with the authoritative legal texts [nuṣūṣ], so that 
it may be a necklace upon a string, arranged with jewels 
and facets. And God alone guides to the right path ….

The reason for this nubdha [a brief introductory 
account] is that a questioner asked about a tribal wom-
an whose brother sold a parcel of land jointly owned 
by them, amid a flare of hostility on his part toward the 
shaykh of the tribe, the one who exercised authority over 
its affairs. The shaykh then placed his hand upon it [i.e., 
took possession of the land], in accordance with the cus-
tom of the people of the rural countryside [al-bādiya], 
until the shaykh died, leaving his sons to succeed him in 
his chieftainship, until they perished in the plague. The 
seller’s sister also died, and her heirs were unaware of 
what had occurred until their maternal uncle, the seller, 
told them that their mother’s share remained and that he 
had sold only his own share. They therefore demand-
ed their inheritance from the heirs of the purchaser [the 
shaykh]. Yet the purchaser’s heirs possessed no deed of 
sale, and there was no one to testify that the mother had 
sold her share.
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So, I answered [the questioner] that the moth-
er’s share remained her property [and thus remained 
due to her heirs after her death] for several reasons. 
[First], the property of tribal daughters is not subject to 
possession. And even if it were claimed that the brother 
sold the entirety, how could that be established when it 
has not been proven? [Second], the custom of this land 
[i.e., Demnat and its surroundings] is that whenever a 
co-owner asserts a claim against the purchaser, he takes 
his share unless he agrees to the sale. This custom has 
become so widespread and well known that it has, as it 
were, “filled the ears” of both the elite and the common 
alike …. [Third], the sister’s share was established with 
certainty, and it cannot be removed except by certain-
ty; yet there is no certainty in the lands of al-sība [the 
unruled lands].

Thereafter, a certain person [i.e., a local judge- 
muftī in Demnat and its surroundings] issued an answer 
that contradicted the foregoing opinion, supporting it 
with textual authorities, proofs, and reasons. He held 
that the woman in question had no claim at all, because 
she had remained silent throughout the period of posses-
sion; that what the first respondent [al-Kīkī] had cited 
applied only outside these lands; that in these lands, any 
daughter who asserts her claim takes her right from the 
hand of her agnatic kin; that dispossession through sale 
and the like cuts off rights with respect to both kin and 
non-kin alike; and that women are the full sisters of men 
in legal rulings, this being the purport of his words.

So, I wished, by God’s power, to set forth what 
is required for these purposes, such that this objection 
is rendered void. Accordingly, I arranged this work as 
an introduction, four chapters, and a conclusion con-
taining benefits and counsels for people of understand-
ing. I entitled it Mawāhib dhī al-jalāl fī baʿ ḍ nawāzil 
al-bilād al-sāʾiba wa’l-jibāl; and, if you wish, you may 
call it Maṭāliʿ  al-tamām fī ʿadam al-qawl bi’l-ḥiyāza fī 
al-bilād allatī lā tajrī fīhā al-aḥkām (The Dawning of 
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Completion: On Rejecting the Recognition of Possession 
in Lands Where Legal Rulings Are Not Enforced).93

This opening accomplishes several things at once. First, it clar-
ifies al-Kīkī’s central premise: in regions “devoid of an imām” 
and lacking stable judicial enforcement, silence and non-asser-
tion cannot be read mechanically as forfeiture of rights. Second, 
it frames the text as a deliberate intervention against what he 
presents as inconsistent local adjudication and iftāʾ, grounded 
not in moral exhortation alone, but in a tightly constructed Mā-
likī evidentiary logic. Third, it establishes that the dispute con-
cerns a woman’s inherited share in jointly owned land, and a 
brother who, amid hostility, sold the property to a tribal shaykh 
who then “placed his hand upon it” in accordance with local 
custom. When the shaykh’s line later collapsed during a plague 
and the woman’s heirs sought to recover their mother’s portion, 
al-Kīkī squarely rejects the claim that her prolonged silence ex-
tinguished her right.

After this opening, al-Kīkī proceeds in a structured man-
ner. He begins by setting out a series of governing principles, 
before turning to a chapter addressing cases in which women’s 
legal position differs from that of men. He then devotes a chap-
ter to demonstrating that ḥiyāza cannot extinguish rights in lands 
where legal rulings (aḥkām) are not enforced, whether due to the 
absence of an imām or the injustice of those in authority. A third 
chapter challenges the validity of tribal daughters’ and sisters’ 
so-called “gifts” to agnatic kin in contexts where custom sys-
tematically deprives them of their inheritance. A fourth chapter 
examines the obligation to account for benefits (kharāj) imposed 
on anyone who exploits jointly inherited property without the 
consent of the other heirs, whether male or female. The work 
concludes with a final section of counsels and admonitions.

The governing principles that open the fatwā are not 
incidental preliminaries, but the methodological backbone of 
al-Kīkī’s argument. Above all, they establish that rights and 
ownership, once fixed, persist by default through istiṣḥāb (the 
presumption of continuity) and are not displaced except by 

93	 al-Kīkī, supra note 92, at 25–28.
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definitive proof, and that ambiguous acts, such as merely “plac-
ing the hand” on property, cannot override what has been estab-
lished with certainty.94

Al-Kīkī further argues that Mālik and his early disciples 
recognized ḥiyāza as probative evidence under the moral as-
sumptions of their time, when prevailing conditions of religious 
piety rendered prolonged non-assertion a meaningful indica-
tor.95 Yet he insists that this reliance cannot be applied mechan-
ically across all times and places. As circumstances changed 
after Mālik’s era, and, in al-Kīkī’s own time, as corruption be-
came widespread, he maintains that the probative force of ḥiyā-
za must be restricted, or even denied altogether.96 He therefore 
sharply criticizes those who transplant earlier doctrinal formu-
lations from Mālikī legal compendia into social contexts for 
which their underlying assumptions no longer hold.97 This cri-
tique, in turn, presupposes that both adjudication and iftāʾ “turn 
with custom” in matters that vary by place, such that a judge or 
muftī may not rule without knowledge of the local ʿurf in which 
a dispute arises. 98

After these preliminaries, al-Kīkī opens with a brief 
chapter outlining juristic cases (masāʾil fiqhiyya) in which wom-
en’s legal position differs from men’s, particularly in matters 
of worship, contracts, and testimony.99 I read this chapter as a 
strategic preface to the dispute that follows. Al-Kīkī’s opponent 
invokes a broad claim of formal parity, “women are the full sis-
ters of men in legal rulings,” and deploys it to foreclose scruti-
ny of women’s silence and non-assertion in their social setting. 
Al-Kīkī does not respond by constructing a hierarchy of legal 
status. Instead, he advances a narrower methodological claim: 
legal evaluation does not proceed in the abstract, but within con-
crete evidentiary contexts, and its meaning may shift with cir-
cumstance. This framing, in my view, clears conceptual space 
for al-Kīkī’s subsequent move in the fatwā. He refuses to treat 

94	 Id. at 35–36, 38.
95	 Id. at 37.
96	 Id. 
97	 Id. 
98	 Id. at 39–41.
99	 Id. at 49–50.
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prolonged silence in bilād al-sība as dispositive proof of riḍā, 
insisting that interpretation attend to the conditions shaping both 
claims and non-claims, including entrenched custom and the ab-
sence of enforceable legal procedure.

Al-Kīkī then turns to his second chapter, in which he un-
dertakes to refute the use of long-term ḥiyāza as a basis for ex-
tinguishing established rights in what he repeatedly describes as 
bilād al-sība.100 He supports this position by assembling a range 
of Mālikī fatwās and nawāzil addressing such settings, ground-
ing his argument in the premises set out in his opening prin-
ciples: a right established with certainty does not lapse except 
through certainty, and presumptive continuity (istiṣḥāb) gov-
erns wherever proof remains inconclusive.101 Crucially, al-Kīkī 
frames this evidentiary critique as inseparable from institutional 
context. He insists that the probative force of ḥiyāza presupposes 
a setting in which legal procedure functions and rulings are re-
liably enforced. In bilād al-sība, by contrast, where centralized 
enforcement and judicial oversight are weak or absent, posses-
sion becomes an unstable indicator, one that readily consolidates 
dispossession, especially when local custom already works to 
prevent women from asserting inherited claims.102

Al-Kīkī’s insistence on institutional context also re-
flects the political landscape of eighteenth-century Morocco. 
The death of Sultan Moulay Ismāʿīl in 1139/1727 ushered in 
a period of instability and factional rivalry, shaped in part by 
the power of the Black Guards (ʿ Abīd al-Bukhārī).103 A mea-
sure of order later returned under Sultan Sīdī Muḥammad b. 
ʿAbd Allāh (d. 1204/1790), who reasserted central authority 
in Demnat and other areas of the Middle Atlas.104 Yet in al-
Kīkī’s own region, the Keroual mountains, tensions between 
al-makhzan and bilād al-sība persisted,105 and this borderland 
positioning likely informs his sustained attention to what legal 

100	 Id. at 53.
101	 Id. at 53–61.
102	 Id. at 57.
103	 See 7 Aḥmad b. Khālid al-Nāṣirī, al-Istiqṣā li-akhbār dawlat al-

Maghrib al-aqṣā 99, 136, 150 (Dār al-Kitāb 1997).
104	 8 Id. at 3.
105	 al-Tawfīq, al-Mujtamaʿ al-maghribī, supra note 58, at 8–9.
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doctrines can plausibly accomplish in settings where enforce-
ment remains fragile.

Earlier political formations in the Atlas had already pro-
duced a long-standing pattern of mediated rule. Berber shaykh-
doms in the mountains often functioned as intermediaries of 
state authority under dynasties such as the Almohads (r. 524–
668/1130–1269) and the Marīnids (r. 642–869/1244–1465).106 
When Marīnid power declined in the fifteenth century, high-
land regions increasingly fell beyond the effective reach of the 
makhzan, and jurists confronted a practical need to distinguish 
between contexts where formal judicial procedure operated and 
those where customary authority predominated.107

It is within this landscape that al-Kīkī’s fatwā intervenes. 
He does not condemn tribal autonomy as such; rather, he di-
rects his critique at local jurists who, in his view, departed from 
Mālikī norms by treating possession as presumptive ownership 
without procedural rigor. In regions where political authority 
had weakened and customary practice already constrained wom-
en’s inheritance claims, such evidentiary shortcuts operated to 
consolidate dispossession and normalize structural injustice.

Al-Kīkī then turns to the third chapter of his fatwā, de-
voted to establishing the invalidity of inheritance gifts made by 
tribal daughters and sisters to their male relatives in contexts 
where custom has become entrenched in depriving women of 
their rightful shares. He opens this chapter by citing a range of 
earlier jurists who had already articulated this position, includ-
ing Ibn al-Qaṣṣār, al-Bājī (d. 474/1081), Ibn Lubb, Ibn Marzūq 
(d. 842/1438), al-Qūrī (d. 872/1467), Ibn Hilāl (d. 903/1498), 
al-Wansharīsī, Ibn ʿĀshir (d. 1040/1631) and others.108 Yet al-
Kīkī does not rest his argument on doctrinal authority alone. He 
reinforces the juristic ruling through first-hand observations of 

106	 6 Ibn Khaldūn, Kitāb al-ʿibar wa-dīwān al-mubtadaʾ wa’l-khabar 
fī tārīkh al-ʿarab wa’l-barbar wa-man ʿāṣarahum min dhawī al-shaʾn al-akbar 
271 (Khalīl Shaḥāda ed., Suhayl Zakkār rev., Dār al-Fikr 1981).

107	 Mālikī awareness of the legal distinctiveness of bilād al-sība appears 
in the late Marīnid period. In one responsum, the Fāsī muftī ʿAbdallāh al-ʿAbdūsī (d. 
849/1446) argues that the inability to enforce rulings in such regions justifies rejecting 
possession as proof of ownership. See 5 al-Wansharīsī, al-Miʿyār, supra note 80, at 
264–65.

108	 al-Kīkī, supra note 92, at 65–72.



146

Journal of Islamic Law | Spring 2026

women’s lived realities in his own time and region, responding 
to a predictable objection as follows:

If someone were to say: all that you have mentioned is 
correct, but it applies to lands other than these [i.e., Dem-
nat and its surrounding High Atlas regions]; as for these 
lands, matters are not as you describe; rather, the custom 
of their people is to grant women their rightful shares of 
inheritance. On this basis, you have placed the texts and 
reports outside their proper contexts.

We reply: this claim is refuted by direct obser-
vation and lived experience. The people of these lands 
exert themselves, to the extent of their ability, in depriv-
ing women [of their inheritance rights], both in the past 
and in the present, until women have come to despair 
of obtaining them. At times, this is accomplished by re-
stricting endowments (waqf ) to males to the exclusion 
of females. Indeed, we have not encountered a single en-
dowment deed in our region that did not exclude women, 
including some whose dates exceed two hundred years. 
At times, it is done by restricting gifts (hiba) to males 
alone; at times through a father’s final and irrevocable 
division (qismat batt) of [landed] property exclusively 
among his male heirs; at times, by preventing women 
from marriage (ʿ aḍl) out of fear of inheritance claims; at 
times, by selling them in markets to those who remove 
them to distant lands, such that neither she sees her [fa-
ther or guardian] nor he sees her again until the end of 
her life; at times, by marrying her off to a man from an-
other tribe on the condition that no inheritance shall pass 
between them; and at times, she is not married to her 
male relative unless she first executes for him a formal 
release (barāʾa) of all her rights, down to the clothing on 
her skin and the necklace around her neck.

We have even witnessed women being compelled 
to renounce what they would inherit from their father 
while he was still alive, such being the intensity of peo-
ple’s greed and the extent of their ignorance. At times, 
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such a renunciation is demanded of her while she is le-
gally incapacitated and barred from financial disposition, 
before reaching maturity. All of this is observable reali-
ty. Whoever doubts any part of it should live among the 
common people of the mountains and the Berbers, a pop-
ulation marked by harshness and coarseness of tempera-
ment, and he will witness all of this with his own eyes. 109

Al-Kīkī then continues by describing additional practices 
through which guardians manipulate marriage arrangements to 
preempt women’s inheritance claims:

A woman may desire an honorable man who is her equal 
(kufʾ) in status, yet her guardian refuses to marry her [to 
him], knowing that such a man would not tolerate the 
forfeiture of her inheritance. Instead, he marries her off 
to a stranger who is submissive and poor, assuming that 
he will neither demand her rights nor persist in doing so, 
given his weakness and humiliation. As for the woman, 
[her guardian] knows that she herself will not demand 
her inheritance, even if matters were to lead to her starv-
ing to death. We have witnessed women reduced to beg-
ging during times of famine, while in the households of 
their brothers there was wealth enough to “fill the eyes,” 
livestock, furnishings, household utensils, and jewelry, 
not to mention immovable property, yet she was unable 
to ask her brothers for what would suffice to meet her 
most basic needs.

If she does not comply by accepting marriage 
to someone who is not her equal, whom her guardian 
has proposed to her, he compels her to pay forty ounc-
es of gold, known as awāqī al-tabrīʾa (“ounces of dis-
avowal”). By this they mean that she has disavowed her 
guardian and he has disavowed her in return, severing 
ties of kinship with her. As a result, she incurs grave dis-
honor, particularly among her closest relatives.110

109	 Id. at 73–74.
110	 Id. at 74–75.
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To rebut claims of voluntariness, al-Kīkī turns to cultural evi-
dence. He cites a well-known proverb: “What enmity is there 
between you and me? It is as though I took your inheritance from 
you!”, a saying that attests to the moral gravity attached to vio-
lations of inheritance.111 For al-Kīkī, such proverbs give voice to 
a shared moral understanding in which coerced dispossession is 
recognized as a grave breach of social and familial norms.

He further appeals to human nature. “Do people not love 
wealth?” he asks, challenging his opponents to explain why, if 
such gifting were truly voluntary, even their own mothers, sisters, 
or daughters have not received their rightful shares. In practice, 
he argues, women receive only token portions, typically when a 
male relative is moved by shame or religious scruple; more often, 
their shares are silently absorbed into male holdings.112

In a firm assessment, al-Kīkī declares that women in the 
Atlas Mountain region are effectively excluded from al-uṣūl, 
immovable assets such as land and homes: “There is no way 
for a woman to obtain her share of it, no matter what.”113 This 
assessment rests on sustained observation over many years and 
is offered to dismantle the assumption that isolated instances of 
renunciation, whether genuine or coerced, can ground a general 
legal presumption of consent. 

To underscore the injustice, al-Kīkī draws a pointed con-
trast between tribal regions and urban centers such as Fez, where 
judicial rulings are more consistently enforced and respected 
scholars uphold procedural safeguards. “Ask about the daugh-
ters of Fez,” he challenges. “Do you find them renouncing their 
inheritance to their relatives?”114 Through this comparison, al-
Kīkī makes clear that the systematic exclusion of women from 
inheritance does not arise from Islamic law as such, but from 
entrenched custom operating in settings beyond the reach of ef-
fective legal enforcement.

Anticipating objections, al-Kīkī cites exceptional cas-
es of women who have voluntarily relinquished their inheri-
tance. “Is she one among a hundred thousand?” he asks. “That 

111	 Id. at 75.
112	 Id. at 77.
113	 Id. 
114	 Id. 
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is rare, and what is rare has no legal force.”115 In so doing, he 
invokes the legal maxim al-nādir lā ḥukm lahu (“the rare has no 
legal force”), affirming that anomalous cases cannot ground a 
general legal rule.116

Arguably, al-Kīkī’s directs his most striking critique, 
however, at his fellow jurists. He reports that his initial efforts 
to restore women’s inheritance rights bore tangible results: some 
men repented and returned usurped shares, and public sentiment 
began to shift toward acknowledging women’s claims and re-
versing entrenched practices of exclusion.117 This momentum, 
however, was later reversed by scholars who, in his view, clung 
to superficial readings of authoritative texts, such as al-Risāla 
by Ibn Abī Zayd al-Qayrawānī (d. 386/996) and al-Mukhtaṣar 
by Khalīl b. Isḥāq (d. 767/1374), using them to justify a return to 
exclusionary custom.118 Recalling this reversal, al-Kīkī laments: 
“I was about to succeed, but one of my antagonists gave people 
an excuse, causing them to revive their heresy and return to their 
habitual practice.”119

This frustration points to a deeper concern: justice in the 
mountains is obstructed not only by entrenched custom, but also 
by a fragile and corrupt judicial order, marked by weak enforce-
ment, the spread of bribery, and the complicity of local judges. 
Al-Kīkī notes:

The weak are unable to obtain their rights, or obtain only 
a portion of them, except after losing many times over 
what they [ultimately] gain. This is due to the injustice 
of judges, the weak enforcement of rulings, the preva-
lence of false testimony, bribery, and the forgery of writ-
ten records, as well as the absence of anyone capable of 
discerning disputed matters because of widespread igno-
rance. Because rural judges and their appointed witnesses 

115	 Id. 
116	 On this legal maxim, see 1 Sirāj al-Dīn Abū Hafṣ ʿUmar b. ʿAlī 

al-Anṣārī (Ibn Al-Mulaqqin), al-Ashbāh wa’l-naẓāʾir fī qawāʿid al-fiqh 506 
(Muṣṭafā Maḥmūd al-Azharī ed., Dār Ibn al-Qayyim & Dār Ibn ʿAffān 2010).

117	 al-Kīkī, supra note 92, at 78.
118	 Id. 
119	 Id. 
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[ʿudūl] lack endowments assigned to their offices [and 
receive no fixed revenues], they exercise judicial au-
thority out of necessity, presiding over litigants who are 
compelled by circumstance to seek judgment before 
them. As a result, they [i.e., judges and their appointed 
witnesses] have grown accustomed to accepting bribes 
in exchange for issuing rulings and forging documents. 
They sometimes justify this by claiming that the property 
of the common people is licit to them on the grounds of 
istighrāq al-dhimma [i.e., that all of the people’s property 
is forfeit] or by asserting that they possess outstanding 
claims against the populace that have yet to be fulfilled, 
along with other corrupt forms of justification ….

This situation has reached the point that even men 
have come to fear bringing claims before their courts, let 
alone women. A man may sell his principal asset [land 
or house] through a bayʿ al-thunyā [a conditional sale 
allowing the seller to reclaim the property upon repay-
ment of the price], and then, when he becomes able to 
reclaim his asset, he hesitates and delays doing so for 
many years, knowing with certainty that the buyer will 
not permit redemption except through litigation before 
the courts. One may say to the seller, “Why do you not 
reclaim your property?” and he replies, “Until I can gath-
er enough money with which to litigate against the buy-
er.” So what hope is there for the poor woman, who can-
not confront the one who has usurped her inheritance, let 
alone bring him before the courts? Such a practice has 
never been customary among us, and I have never seen 
a single woman summon her relative before judges.120

This reflection leads al-Kīkī to a pointed question. If jurists in-
validate women’s gifts on the grounds of coercive social norms, 
should the same reasoning not apply to men who are subject to 
comparable pressures arising from weak judicial enforcement, 
corruption, and the practical barriers to litigation? “Do we con-
fine the invalidity of the gift to women alone,” he asks, “or does 

120	 Id. at 78–80.
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it apply to men as well, given the generality of the cause?”121 
Although he acknowledges the absence of explicit precedent for 
extending the ruling in this way,122 the question reveals a broader 
concern in his reasoning: juristic evaluation must attend to lived 
conditions of vulnerability and constraint, rather than proceed 
solely from formal legal distinctions.123

Al-Kīkī further extends this reasoning beyond gifts to 
other ostensibly voluntary dispositions. He treats testamentary 
bequests (waṣiyya) extracted from women under familial pres-
sure as invalid, grounding this legal reasoning in the same dy-
namics of shame and fear of social rupture.124 He applies the 
same logic to property relinquished by women in exchange for 
permission to marry, to the appropriation of a woman’s mahr by 
her guardian,125 and to waivers of marital rights solicited during 
a husband’s illness.126 In each case, al-Kīkī insists that apparent 
consent, when produced under conditions of vulnerability and 
moral coercion, cannot sustain legal validity.

In the fourth and final section of his fatwā, al-Kīkī turns 
from invalidating coerced dispositions to establishing liability 
to account for benefits (kharāj) derived from the unauthorized 
exploitation of inherited property. This obligation is owed by 
anyone who benefits from jointly inherited assets without right. 

121	 Id. at 80.
122	 Id. 
123	 In a case concerning a woman who sought marriage in the absence of 

any guardian other than a paternal cousin, al-Kīkī affirmed the validity of her mar-
riage when officiated by a qualified judge who satisfied the legal requirements of in-
tegrity and knowledge. He added, however, a significant caveat: “As for most judges 
in the bādiya today, given their ignorance and disregard for the legal conditions of 
marriage, they do not possess such authority.” See Muḥammad al-Kīkī, ʿUnwān al-
shirʿa wa-burhān al-rifʿa fī tadhyīl ajwibat faqīh drajja 304 (al-Saʿīd Wadīdī ed., 
Wizārat al-Awqāf wa’l-Shuʾūn al-Islāmiyya 2021). This distinction underscores al-
Kīkī’s concern with judicial legitimacy in marginal settings, where formal roles alone 
cannot sustain legal validity in the absence of effective enforcement

124	 al-Kīkī, supra note 92, at 80.
125	 Al-Kīkī emphasizes that women must personally receive their mahr, 

particularly when it consists of tangible goods such as livestock or household items. 
In a fatwā concerning a widow’s claim against her husband’s heirs, he states: “In bilād 
al-sība, it is imperative, for it is customary among them that a woman’s guardians ap-
propriate her mahr as a matter of course.” See al-Kīkī, ʿUnwān al-shirʿa, supra note 
123, at 302.

126	 al-Kīkī, Mawāhib dhī al-jalāl, supra note 92, at 80–81, 83–85.



152

Journal of Islamic Law | Spring 2026

He holds that such liability attaches whether the exploiter is a 
co-heir or a purchaser who entered the transaction in the absence 
of any plausible legal ambiguity (shubha).127 He organizes this 
inquiry into four distinct scenarios, each calibrated to the pre-
vailing customs of the rural contexts he describes.

In the first scenario, a co-heir exploits the inherited prop-
erty while retaining possession of it. In such cases, al-Kīkī main-
tains that kharāj is owed by the exploiter unless the remaining 
heirs can demonstrate genuine acquiescence.128 While verbal 
acquiescence may carry probative weight when it comes from 
male heirs, al-Kīkī emphasizes that claims of ḥayāʾ advanced 
by women, particularly tribal women, remain valid grounds for 
later recovery.129 As for tacit acquiescence inferred from silence, 
he deems it weak and unreliable in his regions, since prevailing 
custom dictates abstention from claims out of shame and fear of 
social stigma, even among men.130 He stresses that this pattern 
is widely observable and denied only by those unfamiliar with 
social realities or acting in bad faith.131

In the second scenario, male heirs partition and exploit 
the inherited property while their sister remains silent. Al-Kīkī 
holds that she retains the right, upon later asserting her claim, 
to invalidate the partition, to recover her share of the property 
itself, and to demand from her brothers the kharāj owed to her 
for the period during which they exclusively benefited from the 
shared asset.132

In the third scenario, a woman’s male relative sells only 
his own share of jointly inherited property, yet the purchaser 
takes possession of the entire estate in accordance with rural cus-
tom, without the woman’s sale or consent. If she later asserts her 
claim, the purchaser is liable to her for the kharāj corresponding 
to her share, since he entered the transaction without legal ambi-
guity (shubha). Al-Kīkī notes that this very scenario constituted 
the nāzila that prompted the composition of his fatwā.

127	 Id. at 91.
128	 Id. 
129	 Id. 
130	 Id. 
131	 Id. 
132	 Id. at 96.
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In the fourth scenario, the brother sells the entirety 
of the jointly inherited property. Al-Kīkī distinguishes four 
sub-cases. If the purchaser was unaware of any co-ownership 
and reasonably believed the seller to be the sole owner, no li-
ability arises and the yield remains with the purchaser. The 
same applies if the purchaser knew of the co-ownership but 
reasonably assumed the woman’s consent. Liability for the 
yield owed to the woman attaches, however, if the purchaser 
knew that the seller acted against his female co-heir without 
her consent. In the most difficult case, where the purchaser 
knew of the co-ownership but it remains unclear whether he 
knew of the injustice inflicted upon the woman, al-Kīkī in-
clines toward treating the seller as a usurper, reasoning that the 
notorious custom of depriving women of inheritance in rural 
regions renders such ignorance implausible.

Al-Kīkī then states:

All that we have set out in the preceding sections applies 
to regions beyond effective judicial enforcement (bilād 
al-sība), as opposed to cities and villages where judg-
ments are implemented. If such cities or villages come, 
for a period of time, to be devoid of effective adjudica-
tion, then their legal status becomes that of the coun-
tryside (al-bawādī), because [the same] operative cause 
is present [i.e., the absence of judicial enforcement and 
the breakdown of effective adjudication]. It is this cause 
that must be taken into account in every time and place. 
Attend carefully to this principle and observe it, for by 
doing so you will be rightly guided in your judgments, 
God willing.133

Read in this light, al-Kīkī’s fatwā articulates a distinctly Mālikī 
approach to riḍā, one that remains firmly grounded in doctrine 
while insisting that consent be evaluated in relation to condi-
tions of enforcement and social constraint. Across his treatment 
of gifts, bequests, marital arrangements, and liability to account 
for benefits (kharāj), al-Kīkī consistently refuses to infer legal 

133	 Id. at 112.
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validity from outward compliance alone. Instead, he ties the as-
sessment of consent to the operative causes that structure legal 
life in contexts of weak adjudication, where coercion, vulnera-
bility, and the deprivation of rights routinely distort formal trans-
actions. In doing so, his intervention exemplifies a mode of Mā-
likī juristic reasoning that confronts entrenched custom without 
abandoning legal method, and that seeks to preserve substantive 
justice where the law’s institutional guarantees remain fragile.

Conclusion

In this article, I have argued that Mālikī jurists articulated a le-
gally rigorous and context-sensitive understanding of riḍā that 
cannot be reduced to outward compliance or formal expression. 
Consent, in Mālikī legal reasoning, was not a static doctrinal 
prerequisite, but a condition whose legal significance depended 
on the social, institutional, and evidentiary contexts in which le-
gal acts were performed, especially in settings marked by weak 
adjudication and entrenched customary pressure.

Through a close reading of doctrinal discussions along-
side applied Moroccan fatwās, I have shown that Mālikī law 
neither accommodated custom (ʿ urf) uncritically nor opposed it 
in the abstract. Instead, jurists evaluated custom relationally: it 
could function as a stabilizing legal resource when it facilitated 
orderly transactions, but it became subject to heightened scrutiny 
when it operated as a mechanism of exclusion or dispossession, 
particularly in disputes over women’s inheritance gifts. In such 
cases, consent was not inferred mechanically from silence, acqui-
escence, or formal declarations, but assessed in light of operative 
factors such as shame, fear of social rupture, economic depen-
dence, and the practical inaccessibility of judicial remedies.

Al-Kīkī’s fatwā crystallizes this mode of reasoning with 
particular clarity. Writing in a context characterized by fragile 
enforcement and contested authority, al-Kīkī neither rejected 
custom wholesale nor relied on moral exhortation. Instead, he 
worked squarely within Mālikī doctrinal categories—riḍā, ḥi-
yāza, istiṣḥāb, and kharāj—to recalibrate evidentiary presump-
tions and standards of validity in response to endemic coercion. 
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His intervention illustrates how juristic reasoning adapted to the 
breakdown of adjudication without abandoning the epistemic 
commitments of the school. 

Taken together, the materials examined above point to a 
Mālikī jurisprudence of consent that was acutely responsive to 
conditions of enforcement. Jurists operating in environments of 
weak judicial authority distinguished between formal acts and 
legally operative will by attending to the causes shaping legal 
behavior on the ground. This approach complicates accounts that 
privilege either formal doctrinal compliance or custom as suffi-
cient grounds of legal validity and instead reveals a Mālikī juris-
prudence capable of recalibrating legal presumptions in order to 
prevent law from becoming complicit in structural harm.

By foregrounding juristic assessments of consent under 
conditions of pressure and institutional fragility, this study con-
tributes to broader discussions of legal agency and evidentiary 
reasoning in Islamic law. More fundamentally, it underscores 
the importance of reading fatwās as situated legal interventions, 
responses to concrete configurations of power, enforcement, and 
vulnerability, rather than as abstract doctrinal statements de-
tached from social life. In doing so, it highlights how Mālikī 
jurists confronted the limits of law not by suspending doctrine, 
but by rethinking how doctrine operated under constraint.
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Abstract
In nineteenth-century British India, the celebration of the birth of the Prophet 
or mawlid became a contested ritual amongst Muslim scholars. One such 
scholar, Aḥmad Raẓā Khān (d. 1340/1921), founder of the Barelwī move-
ment and a Sufi shaykh of the Qādiriyya fraternity, advocated strongly for its 
permissibility. It was his understanding of the ritual that ultimately became 
a core differentiating factor between more than 200 million adherents of the 
Barelwī movement and the rest of the Muslims in the Indian subcontinent. 
Accordingly, this article examines the manner in which the mawlid was con-
ducted in nineteenth- to twentieth-century British India, including the type 
of practices associated with its undertaking and key debates regarding the 
ritual amongst Muslim scholars (ʿ ulamā )ʾ. Situating Aḥmad Raẓā’s views in 
the context of these debates, and against the backdrop of the political and 
communal environment of the time, I examine his thought on the legal status 
and significance of the mawlid celebration and associated practices. I also 
explore how he positioned his views within the broader Islamic tradition. I 
base my conclusions on a detailed qualitative and, to a certain extent, quanti-
tative analysis of Aḥmad Raẓā’s complete mawlid fatwās and treatises, which 
were recently gathered into a thirty-volume compendium. 

Keywords: Barelwī, juristic opinions (fatwā), mawlid, sufism
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Introduction*

The remembrance of the Leader of the Beloveds [Proph-
et] is the light [nūr] of faith [īmān] and joy of life. His re-
membrance is certainly Raḥmān’s [God’s] remembrance.1

In line with other parts of the Muslim world, thirteenth /nine-
teenth century British India witnessed wide-ranging debates 

over Islamic practice. Among the contested issues was the cel-
ebration of the Prophet Muḥammad’s birth, commonly known 
as the mawlid.2 One prominent participant in these debates was 
scholar and Sufi shaykh Aḥmad Raẓā Khān (d. 1340/1921).3 Re-
cent scholars have primarily approached Aḥmad Raẓā’s mawlid 
fatwās (non-binding juristic opinions) through the lens of the 
sectarian contestation between Barelwīs and Deobandīs, with-
in which these texts occupy a central place. Mohammad Waqas 
Sajjad draws on selected fatwās from the late thirteenth/nine-
teenth century and early twentieth century from Aḥmad Raẓā 
and Deobandī scholars such as Aḥmad ʿAlī Sahāranpūrī (d. 
1296/1879) and Ashraf ʿ Alī Thānvī (d. 1943) to illustrate the con-
tours of Barelwī–Deobandī polemics over the mawlid.4 SherAli 
Tareen, by contrast, treats the mawlid as a case study for com-
paring Barelwī and Deobandī methodologies of identifying and 
classifying impermissible innovation (bidʿa), relying in part on 
Aḥmad Raẓā’s fatwās.5 Building on this body of work, the present 
article shifts the analytical focus to the influence of the rational 

*	 Acknowledgments: I am deeply grateful to Dr. Frank Peter for his 
thoughtful comments, invaluable insights, and continued support during the research 
and writing of this article. This study developed out of my Master’s thesis completed 
under his supervision at Hamad Bin Khalifa University.

1	 23 Aḥmad Raẓā Khān, Fatāwā riḍwiyya 753 (2003). 
2	 Marion Holmes Katz, The Birth of the Prophet Muhammad: De-

votional Piety in Sunni Islam 209 (2007).
3	 I have deliberately used the Urdu transliteration style for the ‘Riḍā’ 

in Aḥmad Raẓā Khān in recognition of the fact that in South Asia he is more widely 
known and recognized through the Urdu pronunciation of his middle name.

4	 Mohammad Waqas Sajjad, Contesting the Milad: Deobandis and 
Barelvis in British India and Contemporary Pakistan, 31 Contemporary South Asia 
207 (2023); Mohammad Waqas Sajjad, For the Love of the Prophet: Deoban-
di-Barelvi Polemics and the Ulama in Pakistan 203–38 (2018). 

5	 SherAli Tareen, Defending Muhamad in Modernity 224–82 (2020). 
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sciences (maʿqūlāt), specifically the use of logic (manṭiq), on Aḥ-
mad Raẓā’s legal reasoning and argumentative strategies. 

The relationship between Aḥmad Raẓā’s juristic reason-
ing and rationalist scholarly traditions remains underexplored. 
Previous studies have noted his connections to scholars who 
belonged to the Farangī Maḥal and Khayrābādī intellectual 
lineages, both of which emphasized logic and other rational 
sciences.6 Such observations, however, generally appear in bi-
ographical contexts rather than as an analytical lens for exam-
ining his legal output. This article seeks to address that gap and 
argues that Aḥmad Raẓā’s mawlid fatwās display a distinctive 
style of juristic reasoning. In this approach, Aḥmad Raẓā uses 
logic to structure legal judgment through definition, premise 
qualification, controlled inference, and the careful separation 
of essential and secondary elements of practice. This contrasts 
with his counterparts from the Deobandī and Ahl-i Ḥadīs move-
ments, who used logic mainly as a supplementary aid to legal 
reasoning. In this respect, Aḥmad Raẓā appears as not merely 
a legalist but as what may be described as a juristic logician— 
someone who integrates logical reasoning into the very struc-
ture of fatwā argumentation by shaping how arguments are for-
mulated, ordered, and defended.7

To substantiate this claim, I undertake a focused anal-
ysis of the complete corpus of 116 mawlid fatwās that Aḥmad 
Raẓā issued between 1299–1339/1881–1921. Rather than treat-
ing logic simply as an intellectual influence, this study examines 
how it functions within legal argumentation. I achieve this by 
tracing argumentative structures back to the maʿqūlāt tradition, 
specifically the logic curriculum associated with the Farangī 
Maḥal. Using defined criteria derived from classical syllogistic 
reasoning, I demonstrate that logic in Aḥmad Raẓā’s fatwās does 
not merely support textual citation but governs the derivation, 
scope, and conditional application of rulings.

The article consists of two sections. The first section sit-
uates the mawlid within its Indian social and ritual context and 

6	 Barbara Metcalf, Islamic Revival in British India: Deoband, 
1860–1900, at 298 (1982); Usha Sanyal, Devotional Islam and Politics in Brit-
ish India: Ahmad Riza Khan and His Movement, 1870–1920, at 59 (1996). 

7	 Sajjad, supra note 4, at 212.
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provides an overview of the late thirteenth /nineteenth century 
mawlid debates. The second section surveys major themes and 
trends in his mawlid fatwās and presents Aḥmad Raẓā’s con-
nection to the Farangī Maḥal and related networks before mov-
ing on to a close analysis of their logical structure. This close 
analysis includes comparative readings of selected fatwās by his 
Deobandī and Ahl-i Ḥadīs interlocutors.

 The Indian Mawlid

By the late thirteenth/nineteenth century, communities across 
India widely organized and practiced mawlid celebrations in 
households and public places such as roads, marketplaces, and 
mosques.8 When participants performed the ritual in mosques, 
they even held it after Friday and ʿĪd prayers9 and recited po-
etry.10 Occasionally, partakers held the mawlid at the front of 
a walking funeral procession.11 These celebrations regularly in-
cluded decoration and lighting.12 

Scholars were invited to mawlid gatherings to deliver 
talks and recite narrations related to the ritual. At times, or-
ganizers also invited individuals who would not be viewed as 
scholars or who did not demonstrate outward religious piety to 
narrate events from the Prophet’s life and sing poetry praising 
him in melodious voices. This was done in groups or as a cho-
rus and in the format of the ghazal,13 and sometimes in languag-
es that the audience did not understand.14 Furthermore, in their 
recitals, they associated concepts with the Prophet that scholars 
would consider problematic, such as God coming to the tempo-
ral world in the Prophet’s body and the Prophet becoming one 
with God.15 There also appear to have been professional mawlid 

8	 23 Raẓā Khān, supra note 1, at 723, 737, 744. 
9	 Special prayers performed in congregation on the two Islamic festivals 

of ʿĪd al-Fiṭr and ʿĪd al-Adḥā. 
10	 8 Raẓā Khān, supra note 1, at 123, 600; 22 id. at 239; 23 id. at 409. 
11	 9 id. at 140. 
12	 23 id., at 258; 26 id. at 553. 
13	 A form of prose usually associated with separation from or loss of a 

lover, common to the Persian and Urdu languages in the Indian subcontinent. 
14	 6 Raẓā Khān, supra note 1, at 605; 23 id. at 722, 732–34, 737. 
15	 15 id. at 299, 302–3, 305, 309. 
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reciters who performed for a fixed fee.16 Similarly, there were 
women-only mawlids, where participants recited narrations 
and sang poetry.17 Accordingly, the ritual appears to have been 
quite pervasive in society, such that even those engaged in pro-
fessions shunned by others (such as prostitution) might orga-
nize it,18 and even Hindus participated.19 Lastly, the Sufis were 
strong proponents of the ritual, with their unique practices such 
as samāʾ (devotional listening to sacred poetry with or with-
out or music),20 known as qawwālī in the Indian subcontinent.21 
Practices that have always been associated with the ritual, such 
as the recitation of Qurʾānic verses and the distribution of food 
(ranging from simple sweets to lavish meals), were still char-
acteristic of the mawlid in thirteenth/nineteenth-century British 
India.22 Furthermore, animals were slaughtered specifically for 
the mawlid, sometimes as an offering to certain religio-cultural 
personalities, and served to attendees.23 

There appears to be a fusion of the mawlid ritual with 
the Shīʿī practice of narrating the events of Karbala.24 Another 
potential foreign influence on the Sunnī mawlid was the practice 
of building models and images of religious characters and deriv-
ing “blessings” from them, which was still common in Aḥmad 
Raẓā’s time.25 Furthermore, the expression of deep respect and 
veneration in the form of the practice of standing up during the 
narration of the Prophet’s birth or at the end of the ceremony 
(qiyām)26 was also prevalent.27 

16	 19 id. at 502. 
17	 20 id. at 240, 242, 245.
18	 23 id. at 751; 24 id. at 490–91.
19	 23 id. at 723, 738.
20	 For the Sufi practice and ritual of samāʾ, see J. During & R. Sellheim, 

Samāʿ, in Encyclopaedia of Islam (2002).
21	 6 Raẓā Khān, supra note 1, at 605; 23 id. at 561. 
22	 23 id. at 118, 744.
23	 20 id. at 26–66.
24	 The 61/680 battle in which Ḥusayn b. ʿ Alī, the Prophet’s grandson, and 

his companions were killed. 23 id. at 747, 751; 24 id. at 489, 514.
25	 24 id. at 425.
26	 According to Katz, it is challenging to determine when the qiyām be-

came a part of the mawlid; nevertheless, it appears to be prevalent by the tenth/six-
teenth century in Syria, Egypt, and other parts of the Ottoman Empire. See Katz, su-
pra note 2, at 129. 

27	 23 Raẓā Khān, supra note 1, at 730–31, 745. 
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The Mawlid Debates

Debates surrounding the ritual of the mawlid in thirteenth/nine-
teenth-century British India can be divided into two categories: 
those on the permissibility versus impermissibility of the ritual 
itself, and those related to specific practices associated with the 
ritual. In the early thirteenth /nineteenth century, Shāh ʿAbd al-
ʿAzīz al-Dihlawī (d. 1239/1824) declared the ritual permissible, 
that is, if it was in line with how it was performed at his house.28 
In his view, permissibility depended upon the ritual’s proper per-
formance, which included asking God’s blessings for the Prophet 
(durūd), reciting the Qurʾān and authentic narrations, reciting the 
Fātiḥa (the first sura of the Qurʾān)29 over any available food, and 
arranging for someone with a melodious voice to send salutations 
to the Prophet (salām). For Shāh ʿAbd al-ʿAzīz, anything other 
than this is against the sharīʿa and, therefore, not permissible.30 
Perhaps it was during Shāh ʿAbd al-ʿAzīz’s lifetime that the ritual 
became problematic for specific individuals close to him. Shāh 
Muḥammad Ismāʿīl (d. 1246/1831), Shāh ʿAbd al-ʿAzīz’s neph-
ew and a disciple of Sayyid Aḥmad Barelvī (d. 1246/1831),31 
viewed the ritual as impermissible, although he did not address 
the mawlid directly, focusing instead on the broader practice of 
the Fātiḥa and the death anniversaries of the saints (ʿ urs).32 He 
accepted that the basis (aṣl) of the practice was very good and in 
line with the sharīʿa, but when lavish meals and specific kinds 
of food were prepared, people viewed it as a requirement, dates 
were fixed, and it was serving a worldly purpose as opposed to its 
original objective, then it was no longer permissible.33 

28	 Shāh ʿAbd al-ʿAzīz al-Dihlawī, Fatāwā ʿazīziyya 199 (1967).
29	 Although the word refers to the first chapter of the Qurʾān, in the Mus-

lim world it is generally taken to be synonymous with the practice of īṣāl-i thawāb, 
whereby the living after reciting certain verses from the Qurʾān, pray and transmit the 
rewards of their good deeds to the deceased.

30	 al-Dihlawī, supra note 28, at 199–200.
31	 Sayyid Aḥmad Barelvī himself was a disciple and student of Shāh ‘Abd 

al-ʿAzīz. For him and Shāh Muḥammad Ismāʿīl, see Metcalf, supra note 6, at 52–63.
32	 Moulaví Mahommed Ismaíl, Notice of the Peculiar Tenets Held by 

the Followers of Syed Ahmad, Taken Chiefly from the Sirát-úl-Mústaqím, a Principal 
Treatise of the Sect, 1 Journal of the Asiatic Society of Bengal 485–86 (1832).

33	 This is a summary of his arguments. For details, see Muḥammad 
Ismāʿīl, Ṣirāṭ-i mustaqīm 73–79 (n.d.).
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Thus, there were already disagreements regarding the 
permissibility of the ritual at the beginning of the thirteenth/
nineteenth century and within the same circle of scholars. More-
over, it appears that, up until this time, the basis of the disagree-
ment related more to the practices and the beliefs associated with 
the ritual rather than the ritual itself. However, by 1289/1873, 
the founders of the Ahl-i Ḥadīs movement started to advocate 
a more restrictive view where the ritual was considered an in-
novation (bidʿa) per se.34 In his short fatwā on the issue, Ṣiddīq 
Ḥasan Khān (d. 1307/1890) labeled the ritual and accompany-
ing practices an innovation since it had never been performed 
in the first three centuries of Islam (qurūn-i thalātha).35 Several 
scholars endorsed this fatwā, especially those associated with 
the Deobandī movement, whose views will be discussed short-
ly.36 Similarly, Naẓīr Ḥussain (d. 1319/1902), in multiple fatwās, 
declared the ritual an innovation as a result all of its manifesta-
tions and practices, and hence prohibited. His main argument 
was the same as Ḥasan Khān’s: it was never performed in the 
Prophet’s lifetime, nor by the Companions or the Successors, 
and therefore cannot be permissible.37 For the scholars associ-
ated with the Ahl-i Ḥadīs movement, the objective or intention 
behind the ritual was no longer a valid argument for its permis-
sibility. In line with their reformist program, as the Qurʾān and 
ḥadīth did not explicitly sanction the ritual, it could never be 
accepted as permissible under any circumstances. Both of the 

34	 For background on the movement and brief biographies of its two 
leaders discussed here, Ṣiddīq Ḥasan Khān and Naẓīr Ḥussain, see Metcalf, supra 
note 6, at 268–96. 

35	 There is also an indication by certain writers of Ḥasan Khān being a 
supporter of the mawlid and having written a treatise in support of it titled al-Shamā-
ma al-ʿanbarīyya min mawlid khayr al-barīyya. See Muhammad Tahir-ul-Qadri, 
Mīlād al-Nabī 384 (2008). Unfortunately, I have not been able to verify if this work 
is indeed Ḥasan Khān’s since he is not mentioned as the author on the version of the 
treatise that I have access to. Neither is this work listed by Saeed Ullah as Ḥasan 
Khān’s treatise in his work on the scholar. See Saeed Ullah, The Life and Works 
of Muhammad Siddiq Hasan Khan, Nawab of Bhopal, 1248–1307 (1832–1890), 
at 195–198 (1973). On the contrary, Saeed Ullah explicitly states in his assessment of 
Ḥasan Khān’s doctrines that he was someone who denounced the celebration. See id. 
at 140.

36	 Ṣiddīq Ḥasan Khān, Fatāwā 177–80 (2013).
37	 1 Naẓīr Ḥussain, Fatāwā naḍhīriyya 214–15, 221–23 (1913).
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Ahl-i Ḥadīs leaders were, to a certain extent, influenced by the 
extended scholarly circle of Shāh ʿAbd al-ʿAzīz: Ḥasan Khān’s 
father was a disciple of Shāh ʿAbd al-ʿAzīz, and Naẓīr Ḥussain 
himself studied from Shāh ʿAbd al-ʿAzīz’s grandson.38 Conse-
quently, the idea of reforming rituals was not new; however, it 
acquired a new urgency in post-1857 British India.39 

In a similar vein were the views of the founder of the Aḥ-
madiyya movement, Mirzā Ghulām Aḥmad (d. 1326/1908), who 
considered the various practices associated with the ritual, such 
as performing the qiyām, to be innovations. He advocated for the 
recitation of the mawlid but not in the form that it had taken on 
in the thirteenth/nineteenth century. For him, the narration of the 
birth of the Prophet and other events from his life, after removing 
the elements of bidʿa, was equivalent to delivering a sermon. He 
therefore regarded this form of remembrance (what he refers to as 
“mawlid recitation”) as not only permissible but recommended.40 
In essence, for Ghulām Aḥmad, the “proper” mawlid was simply 
a sermon narrating the events of the Prophet’s life. As Hussain 
Khan has observed, prior to his messianic claims Ghulām Aḥmad 
had close relationships with certain key members of the Ahl-i 
Ḥadīs movement: Muḥammad Ḥussain Batālwī (d. 1338/1920), 
who was his classmate and friend, and Naẓīr Ḥussain himself, 
who at some point became his religious teacher and performed 
his second marriage.41 These close relationships with the Ahl-i 
Ḥadīs scholars might have influenced his approach toward some 
issues, such as his views on the mawlid. 

On the other end of the spectrum was the Aligarh move-
ment led by Syed Ahmad Khan (d. 1315/1898), who was not 
against the ritual per se but was in favor of revising the narrations 
and material discussed during the ceremony. In his early years, 

38	 Metcalf, supra note 6 at 276.
39	 This urgency is partly the result of broader processes of social and 

political transformation—subsequent to the decline of Mughal power—which politi-
cized both Muslim and Hindu rituals and entwined debates about them with broader 
questions of communal identity and politics in colonial India. See Sandria B. Fre-
itag, Collective Action and Community: Public Arenas and the Emergence of 
Communalism in North India 126–27 (1989); Metcalf, supra note 6, at 354.

40	 3 Mirzā Ghulām Aḥmad, Malfūẓāt 159–60 (1960).
41	 Adil Hussain Khan, From Sufism to Ahmadiyya: A Muslim Minori-

ty Movement in South Asia 171–72 (2015).
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he had published a mawlid work that included certain traditional 
narrations on the Prophet and wherein he did not mention mir-
acles of the Prophet, which was unusual for mawlid texts of the 
time. His text focused more on the moral aspects of the Proph-
et’s personality.42 However, in his later years, he even criticized 
some of these traditions that he had included in his text.43 Simi-
larly to scholars after Shāh ʿAbd al-ʿAzīz, who were influenced 
by his approach of conducting the mawlid in a “proper” manner, 
Syed Ahmad Khan was impressed by the teachings and works 
of Shāh Walī Allāh (d. 1176/1762), Shāh ʿAbd al-ʿAzīz himself, 
and Shāh Muḥammad Ismāʿīl.44 Furthermore, this approach of 
revising the curriculum of the ritual appears to be in line with his 
broader program for educational and social reforms. 

During Aḥmad Raẓā’s time, scholars close to the early 
days of the Deobandī movement were divided on the issue of 
the mawlid’s permissibility. Broadly, there were three trends: 
complete opposition;45 permissibility for the elite (scholars), who 
could identify its objectionable aspects and reform or remove cer-
tain practices:46 and general permissibility.47 According to Rashīd 
Aḥmad Gangohī (d. 1323/1905),48 who not only admired Shāh 
Muḥammad Ismāʿīl but frequently referenced his works and en-
couraged his students to read them as well,49 the mawlid was a 
bidʿa and therefore impermissible, an opinion which happened 
to be perfectly in agreement with the Ahl-i Ḥadīs scholars.50 He 
was one of the Deobandī scholars who endorsed Ḥasan Khān’s 
above-mentioned fatwā.51 He was also not in favor of accepting 
any good that could come out of a ritual based on illegitimate 

42	 Metcalf, supra note 6, at 317.
43	 Hafeez Malik, Sir Sayyid Ahmad Khan and Muslim Moderniza-

tion in India and Pakistan 274 (1980).
44	 Id. at 261, 264, 269.
45	 This was mainly associated with the group of scholars led by Rashīd 

Aḥmad Gangohī. See Metcalf, supra note 6, 150.
46	 Associated with Muḥammad Qāsim Nanūtwī. See id. at 151.
47	 Associated with Imdād Allah al-Muḥajir al-Makkī and an initial posi-

tion of Ashraf ʿAlī Thānvī. See id. at 172.
48	 For his biographical details, see id. at 78–80.
49	 Brannon D. Ingram, Revival from Below: The Deoband Move-

ment and Global Islam 58 (2018).
50	 Id. at 66.
51	 Ḥasan Khān, supra note 36, at 179.
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practices. However, he appears to be supportive of lectures on 
the Prophet’s birth and life and, when someone once requested 
it, he even sent one of his students and disciples (a scholar in his 
own regard), Khalīl Sahāranpurī (d. 1927), to conduct a “proper” 
mawlid gathering. Khalīl Sahāranpurī’s views regarding the 
mawlid were slightly different from his shaykh’s. Although he 
considered the ritual to be an innovation, if it was stripped of all 
the “excesses” (such as quoting weak narrations, mixing genders, 
overindulgence in illumination) and erroneous beliefs (such as 
maintaining that the ritual was obligatory, declaring those who 
did not participate in it to be disbelievers, supposing that the 
Prophet was present in the gathering and as a result performing 
the qiyām), then it was no longer a bidʿa.52 Incidentally, Ashraf 
ʿAlī Thānvī later adopted this view as well,53 after revisiting his 
earlier stance of permissibility.54 Lastly, both Ashraf ʿAlī Thān-
vī and Rashīd Aḥmad Gangohī’s Sufi shaykh Ḥajī Imdādullāh 
al-Muḥajir al-Makkī (d. 1317/1899) did not consider the mawlid 
to be a bidʿa intrinsically. Instead, Ḥajī Imdādullāh considered 
some of the blameworthy acts and beliefs treated as excesses by 
Rashīd Aḥmad Gangohī and Khalīl Sahāranpurī as minor trans-
gressions. He saw no issue with fixing a date for the mawlid, per-
forming the qiyām, and the belief that the Prophet could be pres-
ent in such gatherings. For him, prohibiting the complete ritual 
was like “burning one’s rug because of a single flea.” 55 Ḥajī Im-
dādullāh was a disciple of shaykhs who themselves were Sayyid 
Aḥmad Barelvī’s disciples.56 However, his views on the mawlid 
seem to contrast with the consensus of scholars influenced by 
Sayyid Aḥmad’s reformist tendencies. One of the reasons for this 
difference could be that he was generally not viewed as a scholar 
but more as a Sufi, and thus some may have considered his legal 
reasoning weak or “flawed.” 57 In the early Deobandī movement, 
then, we see a reflection of all the significant viewpoints regard-
ing the ritual up until the late thirteenth/nineteenth century.

52	 Ingram, supra note 49, at 67, 68.
53	 For details of his life, see id. at 73.
54	 Id. at 77.
55	 Id. at 72.
56	 Metcalf, supra note 6, at 79.
57	 Ingram, supra note 49, at 69–70.
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It was in the context of such thirteenth/nineteenth cen-
tury trends, with calls either to reform the ritual itself or to de-
clare it impermissible, that Aḥmad Raẓā presented his views on 
the mawlid. 

Aḥmad Raẓā’s Mawlid Fatwās: 
Chronology, Locations, and Topics

Before examining the use of logic in Aḥmad Raẓā’s mawlid 
fatwās, it is necessary to situate them within their contextual cir-
cumstances. Establishing this context is essential for understand-
ing why Aḥmad Raẓā adopts certain modes of logical reasoning 
in his responses. Accordingly, this section maps the chronology, 
geographic distribution, and broad themes of his mawlid fatwās 
in order to clarify the kinds of questions he responded to, who 
asked them, and under what conditions.

Over the forty years (1299–1339/1881–1921) during 
which Aḥmad Raẓā issued his mawlid-related fatwās, it appears 
that the bulk of these (almost fifty percent) emerged towards 
the last six years of his life (1334–39/1915–21).58 This trend oc-
curred due to a growing concern with mawlid practices during 
his lifetime, triggered primarily as a result of the mawlid de-
bates, and Aḥmad Raẓā’s growing popularity in the later part 
of his life. 

In fact, for the first years, he only issued fatwās pertain-
ing to specific elements of the mawlid, the first couple address-
ing the permissibility of performing the qiyām. It seems that the 
first fatwā on the permissibility of the ritual as a whole does not 
make an appearance until 1320/1902. Although, as highlighted 
earlier, scholars had already contested the permissibility of the 
ritual prior to this, with some of the initial fatwās on its imper-
missibility appearing and being disseminated in scholarly circles 

58	 Of the total 116 mawlid fatwās, four are treatises in response to peti-
tions (Naṭiq al-hilāl bārakh wilād al-habīb wa’l-wiṣāl, iqāma al-qiyāma ʿalā ṭāʿan 
al-qiyām li-Nabī Tihāma, khayr al-amāl fī ḥukm al-kasb wa’l-sūwāl, and Shifā al-
wālah fī ṣūra al-ḥabīb wa-mazāra wa-naʿālah). However, given the total quantity of 
treatises included in his Fatāwā (206 to be precise), this is a tiny percentage (under 
2%). For further details, see Figure 1.
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for endorsement purposes by 1291/1874.59 One reason for this is 
that the issuance of a fatwā depends upon the muftī 60 receiving a 
petition (istiftāʾ).61 There could be two possible explanations for 
Aḥmad Raẓā not receiving any mawlid-related petitions during 
this period. First, the impact of the mawlid becoming a concern 
for Indian Muslims, triggered to a certain extent by the growing 
influence of the Deobandī and Ahl-i Ḥadīs movements, would 
have taken some time to foment.62 Second, Aḥmad Raẓā’s pop-
ularity as a muftī increased only towards the later part of his 
fatwā-writing career. There were three key events that raised his 
profile amongst his followers and the scholars associated with 
him: first, he was declared a mujaddid  in a gathering of scholars 
in 1318/1900;63 second, he issued a controversial fatwā declar-
ing certain scholars guilty of disbelief in 1324/1906; and third, 
access to a widely circulated regional newspaper helped him to 
disseminate his teachings from 1328/1910.64 A round 1328/1910, 
we see an increase in the number of petitions received by Aḥmad 
Raẓā on the mawlid. However, whether this is consistent with 
the overall trend for a substantial increase in petitions general-
ly is something that requires additional research and is beyond 
the scope of this article. Nevertheless, there is an indication of 
an overwhelming number of petitions received by Aḥmad Raẓā 
towards the later part of his life, such that he arranged for sev-
eral students to assist him in issuing fatwās.65 This development 
conforms, broadly speaking, to a general trend for the growing 
production and public circulation of fatwās from the 1890s on-
ward.66 Figure 1 (overleaf) presents a graphic representation of 
the timing of Aḥmad Raẓā’s mawlid fatwās. 

59	 The Deoband madrasa was in existence by 1283/1867, and one of the 
earliest dated endorsements of Ḥasan Khān’s fatwā by Deobandī muftīs is 1290/1873. 
See Ḥasan Khān, supra note 36, at 179.

60	 Someone qualified to issue a fatwā.
61	 On the significance of the petition, see Muhammad Khalid Masud, The 

Significance of Istiftāʾ in the Fatwā Discourse, 48 Islamic Studies 341–66 (2009).
62	 Metcalf, supra note 6, at 354–55.
63	 A reformer who seeks to revive or renew Islamic thought or practices, 

believed to appear at the turn of each Islamic century.
64	 Sanyal, supra note 6, at 88, 226–27, 231.
65	 Id. at 180–81.
66	 Dietrich Reetz, Islam in the Public Sphere: Religious Groups in 

India, 1900–1947, at 289 (2006).
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Aḥmad Raẓā’s Fatāwā Riḍwiyya addresses more than 
6,500 questions on topics ranging from creeds, rituals, marriage 
and divorce, contracts and trading to customs. The mawlid-re-
lated fatwās form a tiny percentage of Aḥmad Raẓā’s output: 
less than two percent of the total questions answered or 116 
fatwās in total, indicating that he was occupied with other far 
more critical issues. Volume 23 of the Fatāwā contains the most 
fatwās relevant to mawlid, which is to be expected given that it 
has a whole chapter dedicated to the mawlid and other rituals, 
such as celebrating the ʿurs of saints and narrating the events 
of Karbala. For the rest of the volumes, the fatwās are scattered 
under various topics; fatwās often relate to multiple topics, so 
that any sort of categorization is challenging. However, by first 
identifying the question from the petitioner and then analyz-
ing Aḥmad Raẓā’s response, I was able to classify the fatwās 
into broad categories. Table 1 presents these categories with the 
greatest number of fatwās.

A quick review of the locations from where Aḥmad Raẓā 
received his petitions reveals that most of these were in and 
around the United Provinces of British India. This is no surprise 

1299–1305 ah

1881–88 ce

1306–12 ah

1888–95 ce

1313–19 ah

1895–1902 ce

1320–26 ah

1902–09 ce

1327–33 ah

1909–15 ce

1334–39 ah

1915–21 ce

2

8 9 10

19

54

Figure 1: Time period of the mawlid-related fatwās.
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given that the institutional bases of the movement associated 
with Aḥmad Raẓā and his earlier supporters from amongst the 
ʿulamāʾ (Islamic scholars) were located around this region.67 
However, it might also have to do with the fact that, during this 
period, people in these regions widely spoke the Hindustani lan-
guage (a term used by the British rulers to refer to both Urdu 
and Hindi).68 Figure 2 presents petitioners’ various locations, in-
dicating that the mawlid had become a subject of some concern 
across the region, and that Aḥmad Raẓā was known in some of 
the farthest parts of British India.

Another notable aspect of these petitions is that they 
appear to originate mostly from individuals belonging to the 
non-scholarly class.69 While there are questions from individ-

67	 Sanyal, supra note 6, at 69.
68	 The British did not segregate between Hindi and Urdu. These languag-

es were loosely clubbed into three broad categories: Hindi, Western Hindi, and East-
ern Hindi. For a discussion of this, see David Lelyveld, Colonial Knowledge and the 
Fate of Hindustani, 35 Comparative Studies in Society and History 665–82 (1993). 

Based on the 1911 census of British India, out of the 98 million Indians who 
spoke some form of Hindi, around 72 million were residents of the region comprising 
the United Provinces and Bihar. For the data in support of this, see tables 20 and 21 
in Statistical Abstract Relating to British India from 1910–11 to 1919–20, at 
18–22 (1922).

69	 This is based on a review of the information provided in the petition re-
lating to the petitioner. More often than not, the title before the name (such as Mawlvī) 
of the individual or other references within the question indicate whether they are 

Table 1: Categories with the greatest number of mawlid fatwās.

Mawlid category	 Number of fatwās	 Percentage of total
Reciter requirements	 17	 15%
Content	 14	 12%
Permissibility	 13	 11%
Spending	 13	 11%
Qiyām	 10	 09%
Wahhābīs and Deobandīs 	 08	 07%
Food	 08	 07%
Relations with deniers	 08	 07%
Organizer requirements	 05	 04%
Prophetic presence	 04	 03%
Women	 04	 03%
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uals who appear to be scholars, teachers, and students asso-
ciated with religious institutions, these seem to focus mostly 
on the correct modalities for the ritual instead of its permis-
sibility.70 Although this might indicate that, for most scholars 
petitioning Aḥmad Raẓā, the permissibility of the ritual was a 
non-issue, it may also have to do with advances in infrastruc-
ture that resulted in the ʿulamāʾ reaching a wider audience 
than the scholarly class.71

This chronological, thematic, and geographic mapping 
establishes the context within which Aḥmad Raẓā’s mawlid 
fatwās must be read. These rulings were not abstract legal ex-
ercises but responses to recurring and contested questions that 

from the scholarly class. This is based on 65 of 93 petitions (approximately 70%) 
where I was able to find this information. 

70	 There are only three such petitions from scholars inquiring about per-
missibility. However, they also include the various practices associated with the ritual 
in their petition. 

71	 Barbara D. Metcalf & Thomas R. Metcalf, A Concise History of 
Modern India 97, 99 (2006); Muhammad Qasim Zaman, The Ulama in Contempo-
rary Islam: Custodians of Change 25 (2002).

Figure 2: Locations of mawlid-related petitions.
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a largely non-scholarly audience posed across different settings. 
The range of issues that the fatwās address shows that the mawlid 
presented a group of interrelated ritual, doctrinal, and social con-
cerns rather than a single legal problem. This complexity helps 
to explain why Aḥmad Raẓā’s reasoning often moves beyond 
textual citation toward distinctions and conditional rulings ca-
pable of accommodating variation. It is within this space that 
logic (manṭiq) operates not just as a supporting tool but as an 
organizing principle of his juristic method. 

Before I analyze the construction of Aḥmad Raẓā’s 
arguments, I provide background on his connection to the 
maʿqūlāt tradition in British India. This context enables a full-
er appreciation of his response and provides the context for my 
later analysis of his fatwās, particularly their use of heightened 
logical reasoning.

The Farangī Maḥal Connection

Theologically, Aḥmad Raẓā was influenced not only by the 
heightened focus on ḥadīth associated with the Shāh Walī Allāh 
trend but also by the “rationalist” (maʿqūlī) orientation of the 
Farangī Maḥal.72 This latter trend differed from that of Shāh 
Walī Allāh and his successors, such as Shāh ʿAbd al-ʿAzīz, at 
the Madrasa-i Raḥīmiyya. Whereas Shāh Walī Allāh empha-
sized ḥadīth-based scholarship, the Farangī Maḥal approach 
placed greater weight on the rational sciences, particularly 
logic, which its proponents considered essential for the proper 
study of fiqh.73

Aḥmad Raẓā’s primary intellectual influence, his father 
Naqī ʿ Alī Khān (d. 1297/1880), maintained close associations with 
scholars linked to the Farangī Maḥal tradition, whose curricula 
emphasized the rational sciences, especially logic.74 Among the 
close associates of Aḥmad Raẓā’s family were the father-son duo 
Faẓl-i Rasūl Badāyūnī (d. 1298/1872) and ʿ Abd al-Qādir Badāyūnī 

72	 Usha Sanyal, Ahmad Riza Khan Barelwi: In the Path of the 
Prophet 59–60 (2005).

73	 Francis Robinson, The ʿUlama of Farangi Mahall and Islamic 
Culture in South Asia 46–53 (2001).

74	 Metcalf, supra note 6, India at 298; Sanyal, supra note 6, at 59.
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(d. 1319/1901). Faẓl-i Rasūl studied under and graduated from 
Nūr al-Ḥaqq Farangī Maḥalī (d. 1238/1822) in Lucknow.75 Aḥmad 
Raẓā later composed a commentary on one of Faẓl-i Rasūl’s most 
significant polemical works against Shāh Muḥammad Ismāʿīl (d. 
1246/1831), al-Muʿtaqad al-Muntaqad (The Decisive Refuta-
tion). In the realm of polemics, as Tareen demonstrates, Aḥmad 
Raẓā was an “intellectual heir” to Badāyūnī.76 Faẓl-i Rasūl also is-
sued a fatwā in response to a petition by the last Mughal emperor, 
Bahādur Shah Ẓafar (d. 1279/1862), concerning certain practices 
associated with the mawlid.77

Aḥmad Raẓā was also connected to the Badāyūnīs 
through Sufi networks. Faẓl-i Rasūl’s father was a disciple and 
vicegerent (khalīfa) of the Sufi master Shāh Āl-i Aḥmad Barkātī 
(d. 1235/1819) of the Barkātiyya Sayyids of Marahra. Faẓl-i 
Rasūl himself was later invested with vicegerency (khirqa or kh-
ilāfa), and his son, ʿAbd al-Qādir, was among his disciples. The 
family maintained close ties with the Barkātīs well into Aḥmad 
Raẓā’s lifetime.78 Indeed, it was ʿAbd al-Qādir who suggested 
that both Naqī ʿAlī and Aḥmad Raẓā become disciples of Āl-i 
Aḥmad’s nephew, Shāh Āl-i Rasūl Barkātī (d. 1296/1879).79 
Significantly, Āl-i Rasūl had also studied under Nūr al-Ḥaqq in 
Lucknow, further reinforcing Aḥmad Raẓā’s intellectual links to 
the Farangī Maḥal.80

Alongside the Farangī Maḥal, another maʿqūlāt tradition 
was active during this period: the Khayrābādī school. Emerging 
from the Farangī Maḥal in the late twelfth/eighteenth century, the 
Khayrābādī trend had developed a distinct character by Aḥmad 
Raẓā’s time, including differences in curricular emphases and 
instructional texts.81 Nevertheless, considerable overlap existed, 

75	 Rehman Ali, Tazkira-i ulamā-yi Hind 329–30 (2003). 
76	 Tareen, supra note 5, at 136–37. 
77	 Faẓl-i Rasūl Badāyūnī, Ikhtalāfī masaʾil par Tārīkhī Fatwa 35–

54 (2009).
78	 Faẓl-i Rasūl Badāyūnī, Sayf al-Jabbār al-Maslūl ʿalā aʿdā al-

Abrār 8–9 (1973); for the Barkātiyya Sayyids, see Sanyal’s excellent chapter in 
Sanyal, supra note 6, at 97–127.

79	 Id. at 59. 
80	 Badr al-Dīn Aḥmad Qādrī, Sawāniḥ Aʿlā Ḥaẓrat 119 (1984). 
81	 Asad Q. Ahmed, Logic in the Khayrābādī School of India: A Prelimi-

nary Exploration, in Law and Tradition in Classical Islamic Thought: Studies in 
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as both belonged to the broader maʿqūlāt tradition. Students often 
studied with scholars associated with both trends, and scholars 
maintained intellectual ties across these networks. Faẓl-i Rasūl 
and Faẓl-i Ḥaqq Khayrābādī (d. 1278/1861), for instance, were 
both students of Faẓl-i Imām Khayrābādī (d. 1243/1828) and 
maintained a close friendship. Moreover, ʿAbd al-Qādir studied 
logic under Faẓl-i Ḥaqq.82 Aḥmad Raẓā himself shared a close 
bond with ʿAbd al-Qādir, such that he even composed a poem of 
105 verses in his praise.83

These scholarly, pedagogical, and Sufi networks within 
which Naqī ʿAlī and Aḥmad Raẓā operated, produced a distinc-
tive scholarly orientation and approach. This intellectual forma-
tion helps explain the enhanced use of logic in Aḥmad Raẓā’s 
fatwās, to which I now turn.

Aḥmad Raẓā’s Use of Logic in Fatwā Argumentation

What, then, would qualify someone as a maʿqūlī in late thir-
teenth /nineteenth century British India? One indicator is formal 
study under, and intellectual association with, scholars of the 
maʿ qūlī tradition, a criterion that Aḥmad Raẓā clearly meets, as 
shown above. A second, and analytically central indicator is the 
way arguments are constructed and presented in written works. 
While intellectual affiliation establishes Aḥmad Raẓā’s location 
within the maʿqūlī tradition, it is this pattern of argumentation 
that provides the primary evidence for how he operationalizes 
logic in his fatwās. It is therefore this indicator that forms the 
focus of the analysis that follows, which examines construction 
and deployment of arguments across Aḥmad Raẓā’s fatwās.

Before examining selected mawlid fatwās of Aḥmad 
Raẓā, a number of methodological clarifications are necessary. 
I do not argue that Aḥmad Raẓā employed logical reasoning 
while his opponents did not. Rather, my contention is that he 
represents a distinctive mode of fatwā reasoning in which logic 

Honor of Professor Hossein Modarressi 234–36 (2013).
82	 Ali, supra note 75, at 273.
83	 Muhammad Masood Ahmad, ʿĀshiq al-Rasūl mawlānā Muḥam-

mad ʿAbdul Qadīr Badāyūnī, 18 (1978).
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is operationalized as an authoritative juristic tool, rather than a 
supplementary device. This study treats logic as supplementary 
when it merely reinforces a conclusion grounded independently 
in textual authority, and authoritative when it actively structures 
the derivation, scope, and conditional application of the ruling. 
The latter appears when reasoning drives the argument, the ju-
rist integrates texts into that reasoning, and rulings vary accord-
ing to different situations. It is this difference in the function 
and weight accorded to logic that distinguishes Aḥmad Raẓā’s 
approach from that of his opponents, a distinction this section 
aims to demonstrate through targeted comparison with selected 
fatwās issued by his opponents.

Owing to the limited scope of this paper, it was not pos-
sible to undertake a corpus-wide analysis of the mawlid-related 
fatwās of the scholars with whom Aḥmad Raẓā is compared. 
An ideal comparative framework would have involved a similar 
examination of the complete body of fatwās addressing the pro-
hibition of the mawlid and its associated practices across these 
scholars. Such an undertaking, however, lies beyond the param-
eters of the present study. Despite this limitation, a meaningful 
comparison remains possible. By selecting representative fatwās 
from across Aḥmad Raẓā’s opponents this section enables a con-
trolled comparison of argumentative strategies across different 
contexts and schools of thought. 

It is also important to note that logic did not occupy 
the same curricular status within the Deobandī and Ahl-i Ḥadīs 
intellectual worlds that it did within the Farangī Maḥal tradi-
tion. Rashīd Aḥmad Gangohī, for instance, opposed the study 
of logic at Deoband, regarding it as trivial in comparison to 
foundational religious texts.84 This curricular orientation inevi-
tably shaped the manner in which scholars deployed logic with-
in legal reasoning.

 Nevertheless, this observation should not be read as 
a uniform judgment across all scholars associated with these 
movements. As will become evident, even within a single 
movement there were variations in the extent and manner 
in which logical reasoning was engaged. What does emerge 

84	 Metcalf, supra note 6, at 101.
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consistently from the sampled fatwās, however, is that scholars 
primarily employed logic in support of the transmitted scienc-
es, functioning as a supporting device rather than as a domi-
nant mode of argumentation.

The key methodological question, however, is how to 
link the argumentative strategies deployed in these fatwās to 
the maʿqūlī tradition. To link these argumentative strategies to 
the maʿqūlī tradition, I trace them back to the logic (manṭiq) 
texts that formed the core of maʿqūlī instruction. Based on Rob-
inson’s comparison of the number of texts taught at Farangī 
Maḥal and at the Madrasa-i Raḥīmiyya in the early twelfth/eigh-
teenth century, one rational discipline stands out clearly: logic 
(eleven texts versus two).85 As Asad Q. Ahmed demonstrates, 
this heightened emphasis on logic continued well into Aḥmad 
Raẓā’s time.86 Biographical accounts of Aḥmad Raẓā further 
suggest that he had engaged with several advanced works in 
logic.87 Moreover, he authored commentaries on logical texts 
such as Mullā Jalāl, further reinforcing his strong orientation 
toward logical reasoning.88

To systematically assess the application of logical rea-
soning, I evaluate fatwās using four criteria derived from classic 
syllogistic reasoning: (1) structural organization, (2) use of con-
nectives, (3) incorporation of supporting texts (e.g., the Qurʾān, 
ḥadīth, and fiqh), and (4) treatment of multiple scenarios ver-
sus single rulings. These criteria were selected from a sample 
advanced logic text, Sullam al-ʿulūm (The Ladder of the Sci-
ences),89 which was taught at the Farangī Maḥal.90 The Madra-
sa-i Raḥīmiyya did not include this text in its curriculum.91 Its 
use as a reference allows me to demonstrate that Aḥmad Raẓā’s 
reasoning reflects systematic application of logical principles 

85	 Robinson, supra note 73, at 214.
86	 Ahmed, supra note 81, at 236.
87	 For an example, see Sanyal, supra note 72, at 59.
88	 Qādrī, supra note 80, at 395.
89	 For a recent English translation of the Sullam, see Asad Q. Ahmed, 

Palimpsests of Themselves: Logic and Commentary in Postclassical Muslim 
South Asia (2022). The selected criteria appear on pp. 184–94.

90	 Robinson, supra note 73, at 250.
91	 G.M.D. Sufi, Al-Minhāj: Being the Evolution of Curriculum in 

the Muslim Education Institutions of India 69 (1977).
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rather than mere reading of texts. This curricular distinction is 
significant. The Sullam al-ʿulūm also addresses additional topics 
on logic such as definitions, propositions, modals, and rhetoric. 
These topics are either covered to a certain extent within the 
selected criteria or excluded because they cannot be consistently 
observed in actual fatwās. Therefore, the four criteria focus on 
forms of logical reasoning that are both clearly observable in the 
fatwā texts and directly involved in shaping legal rulings.

I assess the application of logical reasoning based on a 
six-point scale (0–5), where 0 indicates non-existent reasoning 
and 5 indicates the highest level. This scale enables a more 
precise criteria for measuring the usage of logic. The specif-
ic criteria assessed are structural organization, use of logical 
connectives, reliance on supporting texts, and treatment of 
multiple scenarios.

Structural organization ranges from simple assertions to 
fully articulated syllogisms with clearly identifiable major prem-
ises, minor premises, and conclusions. The use of connectives 
tracks the clarity and density of inferential links, distinguishing 
between minimal connectors (e.g., words such as “and”), weak 
connectors (e.g., the word “otherwise”), and clearly marked 
logical relations (e.g., “if … then”). The supporting-texts cri-
terion measures the balance between transmitted sources and 
independent reasoning, while the multiple-scenarios criterion 
captures the extent to which objections, distinctions, and alter-
native cases are anticipated and addressed. Table 2 presents the 
pointers for each criterion.

The appendix includes the detailed results. Around 38% 
of the fatwās scored 4 or higher, with eight fatwās achieving 
a perfect score of 5 across all criteria, demonstrating Aḥmad 
Raẓā’s skill as a logician. The mean score of 3.23 and medi-
an score of 3.0 together indicate that moderate-to-high levels of 
logical reasoning are not exceptional and are embedded across 
the fatwās. Furthermore, conceptually abstract issues such as 
the qiyām, Prophetic presence, and permissibility constitute 
26% of the total corpus, while they account for 36.4% of the 
highest-scoring fatwās (scores of 4 or above). This dispropor-
tionate representation suggests that issues marked by conceptual 
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ambiguity or theological sensitivity tend to produce more ex-
plicit and structured logical reasoning.

Another trend emerges when the fatwās are divided 
into two chronological phases: prior to 1334/1915 and after 
1334/1915. The mean logic score rises from 2.90 in the period 
1299–1333/1881–1914 to 3.30 in 1334–39/1915–21, with the 
median increasing from 3.0 to 3.5. This shift suggests not a ran-
dom increase, but a consolidation of a rationalist method over 
time. Notably, the proportion of fatwās addressing deniers, Wah-
hābīs, and Deobandīs nearly doubles, from 10% in the earlier 
period to 19.4% in the later one. This rise in polemical engage-
ment corresponds with the rise in logical reasoning, indicating 
that increased doctrinal contestation contributed to more explicit 
rational argumentation.

Accordingly, analysis of the complete corpus of 116 
mawlid-related fatwās indicates that Aḥmad Raẓā systematically 
and extensively deploys logical reasoning to defend the mawlid, 
endorsing certain practices while explicitly rejecting others. 

The next section substantiates this conclusion by ex-
amining a selected set of representative fatwās, analyzing the 
logical structures and argumentative techniques through which 
Aḥmad Raẓā articulates and justifies his rulings. 

On Permissibility of the Mawlid

Aḥmad Raẓā’s principal argument in support of the permissi-
bility of the ritual rests on the claim that it is not explicitly pro-
hibited. In response to a petition from the Assistant Secretary of 
the Ahl-i Ḥadīs association of Amritsar on providing proof in 
support of the mawlid from the Qurʾān, ḥadīth, and fiqh, Aḥmad 
Raẓā’s main line of argument is clear and succinct: it has not 
been explicitly deemed prohibited. According to him, the scrip-
tures or recognized books of fiqh provide no proof prohibiting 
the celebration of the mawlid.92 This hermeneutical stance aligns 
with what Tareen identifies as a core principle in Aḥmad Raẓā’s 
legal reasoning: A practice can only be deemed impermissible 
through a conclusive proof text (naṣṣ-i qaṭʿ ī), otherwise the 

92	 29 Raẓā Khān, supra note 1, at 248–49.
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default value was that of permissibility (ibāḥat).93 Aḥmad Raẓā’s 
response to the Amritsar petition thus operates squarely within 
this framework, shifting the burden of proof onto his opponents 
by demanding a decisive textual basis for prohibition rather than 
supplying evidence of explicit authorization.

This approach sharply distinguishes Aḥmad Raẓā from 
his opponents, who maintain that anything not explicitly desig-
nated as permissible by the Qurʾān, ḥadīth, and accepted prac-
tices of the first three centuries of Islam is not allowed. Further-
more, if the original (aṣl) ruling for something is permissibility, 
then that ruling remains applicable. A ruling of prohibition or 
impermissibility applies only to the reprehensible matters that 
become associated with it. Thus, giving the example of unau-
thentic and fabricated narrations being recited in mawlid gath-
erings in India, he states that this will not change the original 
ruling of permissibility.94 In his response, Aḥmad Raẓā engages 
in a form of compound syllogism,95 which was heavily used by 
Faẓl-i Ḥaqq Khairābādī and scholars associated with him to ar-
gue against Shāh Ismāʿīl’s views on God’s omnipotence.96 The 
presence of such structured logical reasoning underscores that 
Aḥmad Raẓā’s defense of the mawlid is not merely rhetorical or 
devotional but firmly anchored in the maʿqūlī tradition. 

A useful comparison can be drawn with one of Ṣiddīq 
Ḥasan Khān’s fatwās endorsed by Rashīd Aḥmad Gangohī.97 In 
this ruling, the prohibition of the mawlid rests on a single prem-
ise: it was not observed during the first three centuries of Islam, 
and no scriptural evidence supports it. The conclusion follows: 
the practice is an innovation (bidʿa). Here, logic is employed 
in a basic, linear fashion from premise to conclusion without 

93	 Tareen, supra note 5, at 257.
94	 24 Raẓā Khān, supra note 1, at 519.
95	 He presents part of a Qurʾānic verse, accompanied by a statement 

along the following lines: “IF the Wahhabis can provide proof that … OR … THEN 
a reward of 40 rupees.” See generally Joep Lameer, Al-Fārābī and Aristotelian 
Syllogistics: Greek Theory and Islamic Practice (1994) (regarding syllogism in 
Islamic practice).

96	 Asad Q. Ahmed & Reza Pourjavady, Theology in the Indian Subcon-
tinent, in The Oxford Handbook of Islamic Theology 621 (Sabine Schmidtke ed., 
2016).

97	 Ḥasan Khān, supra note 36, at 177–80.
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layering or qualification. Gangohī’s endorsement reinforces this 
simplicity; he states that such gatherings are impermissible and 
attending them is sinful; if someone calls out to the Prophet with 
the belief that he is present and observing (ḥāẓir o nāz̤ir), this 
constitutes disbelief (kufr). The reasoning is minimal and cate-
gorical, with no anticipatory handling of objections or second-
ary considerations.

By contrast, Aḥmad Raẓā consistently structures his ar-
guments in multi-step syllogisms, qualifying premises and antic-
ipating challenges. For instance, he explicitly maintains that the 
original ruling of permissibility remains applicable even when 
reprehensible elements appear in practice, thereby preserving 
the act’s legitimacy while addressing potential objections. This 
multi-step and qualified reasoning demonstrate his advanced and 
distinctive use of logic compared to the basic linear approach 
of Ṣiddīq Ḥasan Khān and Gangohī. A key difference between 
Aḥmad Raẓā and the Deobandī scholars was that, even when 
some corrupt or reprehensible practices were associated with the 
mawlid, Aḥmad Raẓā maintained that the scholars had no au-
thority to stop the ritual itself. Both Sajjad and Tareen make this 
observation.98 I would take this a step further by arguing that Aḥ-
mad Raẓā’s distinctive approach lay in his systematic separation 
of the original ruling (aṣl) from the secondary or contingent as-
pects of the practice (farʿ ). This separation was achieved through 
a precise form of logical reasoning using defined concepts and 
qualified premises to determine which aspects of the practice 
are legally essential and which are contingent. By isolating the 
core permissibility of the ritual from problematic additions, he 
could identify and address objections while still defending the 
practice. This method of drawing out underlying principles and 
using them to justify the ritual represents the primary logical 
and methodological difference between Aḥmad Raẓā and the 
Deobandī scholars.

98	 Sajjad, supra note 4, at 211; Tareen, supra note 5, at 267.
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Using Scripture through Logic in Legal Reasoning

In a significant proportion of his fatwās (25%), Aḥmad Raẓā 
does not refer to scripture at all, which itself indicates reliance 
on other modes of argumentation, most notably logical reason-
ing. In the majority (75%) of his mawlid fatwās in which he 
cites supporting sources, he refers to the Qurʾān and ḥadīth in 
44% and 37% of these cases, respectively.99 This underscores 
the centrality of scripture in his reasoning. Crucially, however, 
Aḥmad Raẓā does not invoke scripture as isolated proof texts; 
rather, he incorporates it into a structured logic-based argumen-
tative process that proceeds from the absence of explicit prohi-
bition to a legal conclusion of permissibility. For instance, there 
are three verses that he frequently quotes from the Qurʾān, the 
first two being:

Say: In the bounty (faḍl) of Allah and in His mercy: 
therein let them rejoice. It is better than what they hoard. 
(Qurʾān 10:58)100 
Therefore of the bounty (niʿma) of thy Lord be thy dis-
course. (Qurʾān 93:11)101

Aḥmad Raẓā quotes each of these in six separate fatwās, and 
for him the “bounty” of God is the Prophet, and this should 
be declared and rejoiced in; what better way than through the 
mawlid? In the first verse, exegetes have interpreted the bounty 
of God to be the Qurʾān, and “mercy” as referring to either Islam 
or the Prophet, while bounty in the second verse has had a wide 
range of interpretations ranging from the Qurʾān, Prophethood, 
or guidance, to any blessing in general.102 In addition, Aḥmad 
Raẓā quotes the following verse:

99	 This approach of a muftī not providing their sources is not unique and 
has been prevalent since classical times. See Masud, supra note 61, at 347.

100	 In Pickthall’s version of the translation, this appears as verse 59 of 
chapter 10. Marmaduke Pickthall, The Meaning of the Glorious Koran: An Ex-
planatory Translation 216 (1930).

101	 Id. at 656. 
102	 The Study Quran: A New Translation and Commentary chapters 

10 and 93 (Seyyed Hossein Nasr et al. eds. and trans., 2015).
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That ye (mankind) may believe in Allah and His mes-
senger, and may honour Him, and may revere Him, and 
may glorify Him at early dawn and at the close of day. 
(Qurʾān 48:09)103

Exegetes have interpreted this verse in different ways; either it 
relates to honoring and revering God or it applies to the Prophet 
instead.104 Aḥmad Raẓā prefers the latter reading.105 According-
ly, he selects an interpretation as his premise that will lead to 
him conclude the permissibility of the mawlid. For Aḥmad Raẓā 
the mawlid is a way of honoring and revering the Prophet. As per 
Aḥmad Raẓā, these Qurʾānic verses have general applicability 
and one should not restrict these verses to a specific time period, 
such as to the first three centuries of Islam, or to certain acts and 
practices only.106 Coincidentally, in Aḥmad Raẓā’s fatwā to the 
Ahl-i Ḥadīs association of Amritsar, his fourth verse from the 
Qurʾān and accompanying statement are as follows: 

Allah the Great says: And whatsoever the messenger 
giveth you, take it. And whatsoever he forbiddeth, ab-
stain (from it). (Qurʾān 57:7)107 If the Wahhabīs can pro-
vide proof that somewhere the Majestic Qurʾān or the 
exalted ḥadīths disallow the blessed mawlid gathering, 
then a reward of 40 rupees.108 

Here he uses scriptural syllogism to convert Qurʾānic silence 
into certainty, showcasing his textual-to-logical or scriptural- 
to-rational deployment. 

From the ḥadīth literature, the texts Aḥmad Raẓā most 
often quotes are the authoritative collections of Bukhārī (thir-
teen times), Muslim (eleven times), and Abū Dāwūd (ten times), 
and he deploys these texts in a similar manner. This also in-
dicates his concern for using sources that provoked minimum 

103	 Pickthall, supra note 100, at 529.
104	 The Study Quran, supra note 102, chapter 48.
105	 For an example of this, see 23 Raẓā Khān, supra note 1, at 750.
106	 29 id. at 251–52.
107	 Pickthall, supra note 100, at 575.
108	 29 Raẓā Khān, supra note 1, at 248–49 (emphasis added).
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disagreement amongst the scholars of his time when setting up 
his premises. Although Aḥmad Raẓā was a Sufi shaykh, he only 
refers to eight Sufi texts in the mawlid fatwās.109 These refer-
ences include al-Ghazālī’s (d. 505/1111) Iḥyāʾ ʿulūm al-dīn and 
Kimiyā-e saʿādat, and al-Zabīdī’s (d. 1205/1790) Itḥāf al-sāda 
al-muttaqīn, a commentary on the Iḥyāʾ, which is quoted seven 
times, while the rest of the Sufi texts are referred to only once. 
The Itḥāf is mainly used as a source of ḥadīths rather than views 
of the Sufis, reinforcing that for Aḥmad Raẓā not all sources are 
equal in terms of their importance for the argument and they are 
leveraged in different ways in support of his reasoning. 

Most of his sources (56% in 49 fatwās) are from fiqh 
texts. The most frequently cited fiqh manuals are Ḥanafī texts: 
ʿAlā al-Dīn al-Ḥaskafī’s (d. 1088/1677) al-Durr al-mukhtār 
sharḥ Tanwīr al-abṣār (fourteen times) and Ibn ʿĀbidīn’s (d. 
1252/1836) commentary on it titled Radd al-Muḥtār ʿalā al-
Durr al-Mukhtār (eighteen times), and al-Fatāwā al-Hindiyya 
(10 times) composed under the Mughal Emperor Aurangzeb’s 
(d. 1118/1707) patronage. Aḥmad Raẓā appears to not only rely 
on Ḥanafī manuals that were closer to his time but also those 
which were accepted and referred to by his main counterparts, 
the Deobandīs.110 

From the perspective of logic, this source selection func-
tions as a form of argument from shared premises. By grounding 
his legal reasoning in authorities that his opponents themselves 
accepted as reliable, Aḥmad Raẓā constrained the range of ob-
jections and shifted the dispute from questions of textual author-
ity to the conclusions logically followed from those shared texts. 
In this sense, his reliance on these works reflects a conscious 
logical strategy, structuring the debate in a way that rendered 
dismissal on epistemic grounds logically untenable.

As a related observation, this concern for using sources 
that would be accepted as valid by his contemporaries supports 
Sajjad’s characterization that Aḥmad Raẓā operates as a legalist 
(as opposed to a Sufi), and that the mawlid is an Islamic ritual for 

109	 That is, those I was able to identify as focused on Sufi or mystical-re-
lated subjects. 

110	 Ingram, supra note 49, at 42, 86, 170.
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him.111 It also confirms that his target audience was mainly the 
Ḥanafī Sunnī Muslims of the Indian subcontinent. At the same 
time, I would argue that Aḥmad Raẓā’s method exceeds legalism 
alone. His sustained emphasis on shared premises, controlled 
inference, and argumentative constraint reveals him to be oper-
ating as a logician within the legal tradition, rather than merely 
as a jurist invoking authority; someone I would refer to as a 
“juristic logician.”

This characterization is based on an analysis of Aḥmad 
Raẓā’s mawlid-related fatwās and should be understood within 
that scope. Nevertheless, these fatwās frequently extend beyond 
the mawlid itself, on topics such as lawful food and income, 
inheritance, relations with non-Muslims, and intra-Muslim dis-
agreement. The appearance of the same forms of premise quali-
fication and inferential control in these discussions suggests that 
this mode of reasoning is not confined to ritual polemics alone 
but arguably reflects a broader pattern in his juristic practice.

Secondary Practices in the Mawlid

Aḥmad Raẓā’s logical method is most visible in cases where he 
explains which parts of the mawlid are essential and which are 
secondary, without relying heavily on Qurʾānic or ḥadīth cita-
tions. One such cluster of rulings concerns practices commonly 
associated with the mawlid but not constitutive of it, such as the 
distribution of sweets or food and the compensation of recit-
ers. For Aḥmad Raẓā, it is not mandated that an attendee should 
take their share of sweets unless there is a risk that the organizer 
might feel personally offended. Furthermore, the distribution of 
sweets does not have to be equal if it is a regional custom, for 
example, for a young person to receive half of an adult’s share, 
or more generally if the recipients do not consider it insulting.112 
In this specific fatwā, where his response is based on pure rea-
soning, Aḥmad Raẓā treats the distribution of sweets or food as 
an accidental (non-essential) attribute of the mawlid rather than 
a constitutive requirement. He grounds this judgment in a prior 

111	 Sajjad, supra note 4, at 212. 
112	 23 Raẓā Khān, supra note 1, at 744.
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definition of the ritual’s essence as the remembrance (dhikr) of 
the Prophet. From this major premise, he derives several qual-
ified rulings: participation in the distribution is not obligatory, 
and refusal to accept one’s share is permissible, except in cases 
where such refusal would result in personal offense to the host. 
He further extends this reasoning to the question of unequal 
distribution, allowing it when supported by established custom 
(ʿ urf) or when no perception of insult arises among recipients.

The same inferential structure governs his rulings on 
compensating mawlid reciters. Aḥmad Raẓā also deems it im-
permissible for a reciter to obtain compensation for a mawlid re-
cital. This is because they are performing an act of worship, and 
it is ḥarām (prohibited) to obtain compensation for such deeds 
(major premise).113 Extending this reasoning, if the reciter is in-
vited to have food after the event and the food is deemed as com-
pensation for him, then this is impermissible as well. However, 
if the food or meal is offered by general invitation to everyone 
and not specifically to the reciter, and if they are not given a 
more significant portion or an exceptional tidbit, then the reciter 
is allowed to take it.114 This ruling of impermissibility is consis-
tent across most of his fatwās on the subject.

However, in one specific fatwā, the petitioners highlight 
a practice in Bengal whereby mawlid reciters are compensated 
after the ritual. There is no prior agreement between the two 
parties on the time and compensation, but since it is a common 
practice, it is expected. Here Aḥmad Raẓā concludes that as the 
reciters are led by common practice to expect something at the 
end, this is impermissible. Here again, logic drives the conclu-
sion; expectation generated by custom renders the act analogous 
to pre-agreed compensation.

At the same time, Aḥmad Raẓā displays sensitivity to 
local conditions by outlining two scenarios (multiple scenario 
handling) in which remuneration would be acceptable. In the 
first, the two parties expressly declare beforehand that neither 
will the reciters accept any compensation for the recital nor will 
the organizers compensate them. Any voluntary compensation 

113	 Id. at 605, 725–26; 9 id. at 648; 19 id. at 502.
114	 21 id. at 663. 



186

Journal of Islamic Law | Spring 2026

by the organizer at the end is then permissible since there was 
no expectation or prior agreement specific to the recital. In the 
second, the organizers hire the reciters as labor for a fixed rate 
and time. They can then utilize them as they deem fit, and thus 
the compensation is not tied to their mawlid recital.115

These solutions might appear to be “creative” techniques 
employed by the muftī to avoid the prohibition of compensation 
pertaining to mawlid recitals. However, they do highlight the 
real underlying issue for Aḥmad Raẓā, which is his concern that 
the mawlid recital might be treated as a service or product that 
can be transacted and negotiated based on time and cost, even 
when there is no great need to do so.116 This case illustrates the 
value of examining his mawlid fatwās as a corpus as it allows 
one to trace the tensions and nuanced reasoning applied to the 
same issue across different contexts. Aḥmad Raẓā preserves a 
stable major premise while adjusting secondary rulings through 
controlled inference, offering a practical framework for regu-
lating devotional practices without undermining their integrity. 
Moreover, it provides a practical model for contemporary ad-
herents of the Barelwī movement when navigating the challenge 
of compensating professional reciters without compromising the 
devotional integrity of the ritual.

The same logic of distinguishing essence from accident 
also governs how Aḥmad Raẓā evaluates the correct form and 
limits of mawlid performance more broadly, to which I now turn.

Normative Models and Conditional Permissibility

For Aḥmad Raẓā, the recitation of the Qurʾān, “appropriate” 
poetry in praise of the Prophet but without music, distribu-
tion of sweets, illumination and decorations, and performing 

115	 19 id. at 486–88, 495–96.
116	 In the same fatwā, he identifies certain activities for which compen-

sation can be agreed upon beforehand, such as the teaching of the Qurʾān and other 
religious subjects and those associated with the īmām (prayer leader) and the adhān 
(call to prayer). These too, he states, have been deemed permissible by later scholars 
as desperate measures due to the conditions of the time (ḥāl-i zamāna) and whereby 
they were viewed as necessary for the protection of the religion and faith. 19 id. at 
486, 495.
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the qiyām were all permissible.117 However, he does detail the 
correct modalities for these practices in his fatwās, and one 
should not treat this as a blanket allowance. Permissibility is 
thus made conditional upon conformity to an established mod-
el, which was how the ritual was performed in Aḥmad Raẓā’s 
time in the Hijaz.118 Just as for Shāh ʿAbd al-ʿAzīz, whose stan-
dard for the “proper” demonstration of the ritual was defined 
by how it was conducted at his home, for Aḥmad Raẓā the 
holy cities of Mecca and Medina set the bar.119 In both cases, 
permissibility is determined through a form of analogical rea-
soning in which contemporary practice is measured against an 
accepted normative precedent. 

In Mecca, the mawlid was not only held throughout the 
year in homes but also specifically on the eleventh and twelfth 
days of Rabīʿ al-Awwal,120 when a grand mawlid was held in 
the Holy Mosque involving, amongst other practices, sermons 
on the Prophet, recitations of poetry and mawlid texts, feasts, 
lighting, and dhikr.121 In the Islamic tradition, the word dhikr 
has multiple meanings depending upon the context in which it is 
used.122 Aḥmad Raẓā considers the mawlid to be the dhikr of the 
Prophet. He then makes the next logical move in his argument: 
since remembrance of the Prophet constitutes remembrance 
of God, it must be permissible.123 This is because, for him, the 
Prophet is not separate from God, and a matter (muʿāmala) re-
lating to the Prophet effectively relates to God.124

A contrasting mode of reasoning appears in a fatwā ad-
dressed to Rashīd Aḥmad Gangohī. The petitioner cites Shāh 

117	 8 id. at 123; 23 id. at 118, 258, 730–31, 744, 745; 26 id. at 427–28, 553.
118	 23 id. at 561, 739. 
119	 23 id. at 739, 748; 24 id. at 514. 
120	 The third month of the Islamic calendar in which the Prophet is be-

lieved to have been born. 
121	 C. Snouck Hurgronje, Mekka in the Latter Part of the 19th Cen-

tury: Daily Life, Customs and Learning. The Moslims of the East-Indian Archi-
pelago 130 (2007).

122	 It could mean “remembrance, reminder and invocation,” or even a “re-
petitive recitation of the Divine Name or other sacred utterance.” See Éric Geoffroy, 
Introduction to Sufism: The Inner Path of Islam 162 (2010); A Treasury of Sufi 
Wisdom: The Path of Unity 59 (Peter Samsel ed., 2015).

123	 23 Raẓā Khān, supra note 1, at 753.
124	 Sanyal, supra note 6, at 154.
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Walī Allāh al-Dihlawī’s reported spiritual experience of witness-
ing angels present in Mecca on the Prophet’s birthday, apparent-
ly coinciding with a mawlid gathering. Gangohī responds by de-
nying any normative significance to the event. He argues that the 
occurrence was coincidental; it happened to coincide with the 
Prophet’s birthday, people happened to be present at the place of 
birth, and they engaged in his remembrance without prior plan-
ning, organization, illumination, or the distribution of sweets.125 
Here, Gangohī does not construct a formal syllogism or present 
a precedent to establish permissibility. Instead, he relies on basic 
rational explanation (ʿ aql) to neutralize the evidentiary value of 
the report by reframing it as accidental rather than intentional. 
Logic, in this case, functions primarily as a tool of negation and 
refutation, used to deny that an isolated occurrence can serve 
as a legal or ritual proof. The contrast is therefore not between 
the presence and absence of reasoning, but between different 
deployments of logic. Aḥmad Raẓā uses logic constructively 
whereas Gangohī employs logic defensively.

For Aḥmad Raẓā, it is permissible to stop someone from 
attending a mawlid if it is not free from reprehensible and pro-
hibited practices.126 This position rests on a conditional distinc-
tion: the permissibility of the mawlid depends on its proper per-
formance. However, if someone declares one who practices the 
ritual as destined for hell, then for Aḥmad Raẓā such a person is 
himself destined for hell.127 

In another fatwā, he states that in India the only group of 
people to deny the mawlid’s permissibility are the Wahhābīs128—
an umbrella term he uses for the Deobandīs and Ahl-i Ḥadīs.129 
Elsewhere, he argues that those who prevent people from ac-
tions that have not been expressly prohibited by the Qurʾān and 
ḥadīth are innovators themselves.130 His logical move here is 

125	 Rashīd Aḥmad Gangohī, Fatāwā rashīdiyya 256–57 (n.d).
126	 23 Raẓā Khān, supra note 1, at 760.
127	 14 id. at 687.
128	 29 id. at 204–05.
129	 Usha Sanyal, Are Wahhabis Kafir? Ahmad Riza Khan Barelwi and 

His Sword of the Haramayn, in Islamic Legal Interpretation: Muftis and Their 
Fatwas 206 (Muhammad Khalid Masud, Brinkley Messick & David S. Powers eds., 
1996).

130	 23 Raẓā Khān, supra note 1, at 745.
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consistent, i.e., denying permissibility in the absence of prohibi-
tion constitutes an unjustified innovation (bidʿa).

Extending this reasoning further, Aḥmad Raẓā main-
tains that not only are certain scholars of the Deobandīs and 
Ahl-i Ḥadīs disbelievers; so too are their followers who, despite 
becoming aware of their scholars’ alleged statements of kufr, 
still view them as Muslims. For him, it is not surprising that 
his opponents are deniers of the “essence” (nafs) of the mawlid 
since they are deniers of the essence of the Prophet.131 In Aḥmad 
Raẓā’s heightened Prophetology, the Prophet is conceived as the 
center of the universe and its reason for existence.132 This serves 
as a foundational premise in his thought and all subsequent con-
clusions about permissible practice, ritual, and belief flow from 
this starting point. In this light, disregarding alternative views, 
let alone accepting them, would be not only theologically un-
acceptable but also logically incoherent, since any challenge 
would contradict the first premise on which his entire argumen-
tative framework rests.

Logical Reasoning and the Qiyām

On the correct modalities for performing the qiyām, Aḥmad 
Raẓā states that it should be undertaken at the time of the recital 
of the Prophet’s birth. His reasoning is that this moment consti-
tutes a form of dhikr (mention) marking the Prophet’s arrival 
into the world and is therefore the most appropriate moment for 
its performance.133 However, here Aḥmad Raẓā also addresses 
the correct interiorization of the practice, for a question arises 
about whether the Prophet arrives physically at a mawlid gath-
ering? To this, Aḥmad Raẓā responds that no one could claim to 
know with certainty, for it was in the Prophet’s power (ikhtiyār) 
to arrive should he choose to do so, but it could not be assumed 
for every gathering.134 From this, the inferential chain is clear; 
standing up at the end of a mawlid gathering did not imply that 

131	 15 id. at 524–25.
132	 Sanyal, supra note 6, at 216, 262; Muḥammad Muṣtafā Raẓā Khān, 

Malfūẓāt-i ʿalā ḥażrat 251–52 (2014).
133	 26 Raẓā Khān, supra note 1, at 523.
134	 14 id. at 670; 23 id. at 749. 
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the Prophet had physically arrived but was only an expression of 
respect for him. Standing at the mention of the Prophet’s birth is 
thus justified as a symbolic act of respect, rather than as a theo-
logical claim about presence.

Another Ahl-i Ḥadīs scholar Naẓīr Ḥussain, by contrast, 
adopts a far more compressed line of reasoning. In one of his 
fatwās on the qiyām, he declares that performing it at the men-
tion of the Prophet’s birth constitutes an innovation and is there-
fore impermissible. He further maintains that if this is undertak-
en with the belief that the Prophet is present and observing the 
gathering then it amounts to disbelief.135 

The contrast between the two approaches is instructive. 
Aḥmad Raẓā’s fatwā demonstrates a higher degree of logical 
engagement through his systematic separation of premises, his 
anticipation of potential objections, and his careful delimitation 
of what the practice does and does not entail. By separating the 
act of qiyām from claims about physical presence, he preserves 
its permissibility through controlled inference. Although Naẓīr 
Ḥussain does distinguish between the outward act and the be-
lief attached to it, his analysis remains relatively compressed. 
The ruling moves directly from classification to judgment, with 
limited attention to intermediate distinctions or alternative inte-
rior states. This difference highlights Aḥmad Raẓā’s more rig-
orous deployment of logical reasoning in navigating contested 
ritual practices.

In contrast, one of Ashraf ʿAlī Thānvī’s fatwās address-
ing the qiyām illustrates his own engagement with logical rea-
soning, particularly through the use of compound syllogisms to 
challenge the purpose of the practice.136 The fatwā, structured as a 
seven-point response, addresses various practices associated with 
the mawlid, including ignorant speakers, fabricated narrations, 
extravagance, treating a specific date as religiously necessary, 
and other matters. For the first five points, Thānvī supports his 
conclusions by citing from the Qurʾān or ḥadīth. However, when 
addressing the qiyām in point six, he shifts entirely to logical argu-
mentation, relying on inference rather than textual proof.

135	 Ḥussain, supra note 37, at 221.
136	 11 Ashraf ʿAlī Thānvī, Imdād al-fatāwā 351 (2017).
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Thānvī establishes his premises by considering the beliefs 
of those who perform the qiyām: some believe that the Prophet is 
present and observing the gathering. From this, he reasons that if 
the Prophet is thought to have independent knowledge or power, 
it constitutes shirk (polytheism). Conversely, if this belief is not 
held, then the act is a falsehood against God and His Messen-
ger. He further accounts for the alternative belief that angels are 
present, prompting participants to stand in respect. Thānvī then 
engages in a series of logical counterarguments, systematically 
questioning the internal consistency of these beliefs:
1.	 Angels are always present with individuals, so why sin-

gle out the dhikr gathering?
2.	 Even if restricted to the dhikr gathering, why restrict it to 

the mawlid?
3.	 If limited to the mawlid, why specifically at the mention 

of the Prophet’s birth?
4.	 If the act is performed solely out of respect for the dhikr 

of the Prophet’s birth, why not stand on other occasions 
when it is mentioned?

Through these steps, Thānvī demonstrates internal coherence in 
argumentation, testing each assumption against logical conse-
quences. He ultimately concludes that the practice is pointless 
and frivolous, having subjected the belief structures supporting 
it to rigorous analytical scrutiny.

From a logic perspective, this fatwā exemplifies struc-
tured compound reasoning: Thānvī identifies premises, consid-
ers multiple possible internal beliefs, anticipates objections, and 
traces the implications of each premise to reach a conclusion. A 
comparison to Aḥmad Raẓā’s fatwās highlights important differ-
ences in method and depth of reasoning. In his mawlid fatwās, 
Aḥmad Raẓā consistently employs multi-layered compound syl-
logisms, linking multiple premises, textual sources, and conse-
quences to justify permissibility while preemptively addressing 
objections. Thānvī’s argument is logically sound but narrower 
in scope, structured to expose contradictions rather than to con-
struct a positive, defensible normative conclusion. Thānvī, in 
this instance, thus functions more as a refutational logician, us-
ing logic primarily to critique and negate practices. 
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Conclusion

Through my analysis of Aḥmad Raẓā’s mawlid fatwās, I was 
able to demonstrate that they display a distinctive style of ju-
ristic reasoning in which Aḥmad Raẓā deploys logic as an au-
thoritative juristic tool. This contrasts with approaches in which 
scholars use logic as a supplementary tool to reinforce a con-
clusion grounded independently in textual authority. Firmly en-
trenched in the Farangī Maḥal trend, which placed increased 
emphasis on logic as necessary for the study of fiqh, Aḥmad 
Raẓā’s argumentation in support of the mawlid and associat-
ed practices reflects this approach.137 I have argued that Aḥmad 
Raẓā’s distinctive approach lies in his systematic separation of 
the original ruling from the secondary aspects of the practice. 
Through this, he could respond to objections while defending 
the core practice. By distinguishing between what is legally es-
sential to a ritual and what is non-essential or removable, he 
recognized the prevalence of reprehensible practices without 
declaring the ritual itself impermissible. He achieved this sepa-
ration through a specific form of logical reasoning that relied on 
clearly defined concepts and carefully qualified premises. Fur-
thermore, as this article has shown, Aḥmad Raẓā does not ig-
nore scripture completely and in majority of his mawlid fatwās 
he refers to the Qurʾān and ḥadīth. This highlights the signifi-
cance of scriptural support in his reasoning. However, Aḥmad 
Raẓā does not invoke scripture independently and it is part of a 
logic-based argumentative process. 

To substantiate the above, I analyzed 116 mawlid fatwās 
of Aḥmad Raẓā issued between 1299/1881 and 1339/1921. I 
evaluated these fatwās using four criteria derived from classic 
syllogistic reasoning that are observable in the fatwās: structur-
al organization, use of connectives, incorporation of support-
ing texts and the treatment of multiple scenarios. By scoring 
these on a six-point scale (0–5), and arriving at a mean score 
of 3.23, moderate-to-high levels of logical reasoning were ob-
served. Moreover, issues such as the qiyām, Prophetic pres-
ence and permissibility account for a significant portion of 

137	 Robinson, supra note 73, at 46–53.
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the highest-scoring fatwās. This suggests that conceptual am-
biguity issues generated more explicit and structured logical 
reasoning. Furthermore, the proportion of fatwās addressing 
his opponents nearly doubles (from 10% to 19.4%) towards 
the later part of his fatwā-writing career. This arguably indi-
cates that increased polemical engagement contributed to more 
rational argumentation. 

However, this was not only a simple increase in rational 
argumentation; it was also how Aḥmad Raẓā deployed logic that 
distinguished him from his counterparts from the Ahl-i Ḥadīs 
and Deobandī movements. By comparing his fatwās to selected 
fatwās from his rivals in the Ahl-i Ḥadīs and Deobandī move-
ments, I demonstrate that they employ logic mainly as a support-
ing device, whether for refuting or negating. On the other hand, 
for Aḥmad Raẓā, it was a dominant mode of argumentation. 
Based on this, I conclude that he operates as a logician within 
the legal tradition: a juristic logician.

I base this characterization on an analysis of Aḥmad 
Raẓā’s mawlid-related fatwās and it should therefore be under-
stood within this scope. However, as I observed, these fatwās 
usually extend beyond the mawlid itself, and cover other top-
ics such as lawful food and income, inheritance, relations with 
non-Muslims, and intra-Muslim disagreement. The prevalence 
of the same forms of logical reasoning in these discussions sug-
gests that Aḥmad Raẓā did not confine this mode of reasoning to 
mawlid-related polemics but rather reflects a broader consistent 
pattern in his juristic practice.

This study also illustrates the value of examining his 
complete mawlid fatwās as a corpus as it allows one to trace the 
tensions and nuanced reasoning applied to the same issue across 
different contexts. A case in point is the apparently “creative” 
technique used to avoid the prohibition of compensation per-
taining to mawlid recitals, which might appear to be inconsistent 
when compared to Aḥmad Raẓā’s other rulings on the matter. 

As Sanyal demonstrates, what differentiated Aḥmad 
Raẓā from his contemporary reformists, mainly the Deobandīs 
and Ahl-i Ḥadīs, was his heightened Prophetology and ven-
erative love for the Prophet, which is clearly reflected in the 
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argumentation and language of his mawlid fatwās.138 Howev-
er, most of Aḥmad Raẓā’s opponents on the permissibility of 
the mawlid were drawn from the circle of scholars influenced 
by the ḥadīth-based reformist inclinations of Shāh Walī Allāh 
and his successors. Aḥmad Raẓā was impacted by Shāh Walī 
Allāh’s ḥadīth-focused approach as well.139 This inherent ten-
sion between the two assumptions and hermeneutical methods 
is one of the underlying causes for other disagreements between 
Aḥmad Raẓā and his contemporaries. Ahmed and Pourjavady 
conclude that parts of these differing traditions that is, the Fa-
rangī Maḥal and the ḥadīth-based approach of Shāh Walī Allāh, 
were absorbed separately by the two dominant movements in 
the subcontinent, that is, the Barelwī and Deobandī.140 I contend 
it is not fair to assume that there was a complete disconnect be-
tween logic and ḥadīth in Aḥmad Raẓā’s approach. As this arti-
cle demonstrates, Aḥmad Raẓā synthesized the two in a unique 
manner and to a different degree than his counterparts. This dif-
ference in scholarly approach and methodology was one of the 
reasons for disagreements relating to the ritual of the mawlid in 
thirteenth /nineteenth century British India.

Finally, this article contributes to a broader understand-
ing of how logical reasoning functioned as a critical device in 
shaping legal authority and managing ritual disagreement in 
colonial South Asia. Controversial practices tend to generate 
dense and varied forms of argumentation, as opponents utilize 
the full range of available juridical and intellectual tools. Aḥmad 
Raẓā’s mawlid fatwās illustrate this dynamic. They show how 
logic, when treated as authoritative rather than supportive, can 
preserve legal commitments and regulate practice, under intense 
contestation. This study of Aḥmad Raẓā’s mawlid fatwās offers 
a framework through which the role of the maʿqūlāt in modern 
Islamic legal thought can be assessed across other movements.

138	 Sanyal, supra note 6, at 265–66.
139	 As Sanyal observes, Shāh ʿAbd al-ʿAzīz al-Dihlawī was viewed as a 

mujaddid by the Barelwī movement, see id. at 229.
140	 Ahmed & Pourjavady, supra note 96, at 622.
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